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QUESTIONS PRESENTED FOR REVIEW
I. Did the trial court err in excluding evidence that

the child's mother feared the child's brother, a victim of
sexual abuse, would act out sexually on the child? Is the
evidence relevant to legitimate factual issues in dispute
and does it fall within the coverage of the rape shield law
under Iowa Rule of Evidence 5.412?
II. Did the trial court err in permitting the nurse and
physician to testify to the child's out-of-court statements
about the defendant's sexual abuse? Are the child's
statements to the medical provider's hearsay yet
admissible under Iowa Rule of Evidence 5.803(4), the
hearsay exception for statements made for purposes of
medical diagnosis and treatment? In addition, should the
nurse have been allowed to testify to statements that the
child made to her mother regarding the abuse? Was the
nurse's testimony in this :regard inadmissible double
hearsay? Was defense counsel ineffective to the extent
error was not preserved on these issues?
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STATEMENT IN SUPPORT OF FURTHER REVIEW

Further review should be accepted in this case for the
following reasons:
1. In this case, the defense sought to present evidence
that the child victim's mother was concerned that the child
victim's brother, who had also been sexually abused, would
possibly act out on the child victim. The defense never
specifically asserted that this evidence was being offered to
show that the child victim had been previously abused by her
brother. Rather, the defense argued that this evidence was
relevant to show there may have been another perpetrator,
namely her brother, on the date in question. The defense was
merely suggesting that the child victim may have learned
about sexual matters through the present abuse and that she
may have been confused about the identity of her perpetrator
due to her tender age (four years).
The trial court wrongly concluded that this evidence
clearly implies the child victim had previously been abused by
her brother. There was no direct evidence offered on this
lSSUe.

7

This case presents the opportunity for this Court to
further clarify the application of the rape shield law under
Rule 5.412. When the defense seeks to present evidence that
another perpetrator may have committed the offense, guidance
is needed regarding the circumstances in which inferences of
the victim's sexual behavior may be properly drawn.
2. The Court of Appeals incorrectly found no error in the
admission of hearsay testimony from medical providers at
trial. The testimony was inadmissible because the statements
(1.) did not fall under the hearsay exception for medical
treatment/ diagnosis and {2.) constituted double hearsay.

8

ARGUMENT
I. The trial court erred in excluding evidence that
was not covered by the rape shield law.
Preservation of Error:

The child's parents were

subpoenaed by the defense to testify at trial and the defense.
(Trial III Tr. p. 5, L. 3-9). The defense sought to present the
following evidence. The child's father reported to the detective
that the child's older brother had been sexually abused at
some point. (Trial III Tr. p. 6, L. 2-17). The child's mother told
the physician that the child's brother would inappropriately
stare at the child's body.

(Trial III Tr. p. 6, L. 2-17).

In

addition, she felt it necessary to separate the children and
wanted to make sure that they had clothes on whenever they
were together. (Trial III Tr. p. 6, L. 2-17).
The defense argued that such evidence was suggestive of
another possible perpetrator, namely the child's brother, on
the date in question. (Trial III Tr. p. 10, L. 14-p. 13, L. 1). The
defense asserted that this would explain how she could have
been familiar with sexual matters and may have been
confused about the identity of the perpetrator given her young

9

age (four years).

(Trial III Tr. p. 10, L. 14-p. 13, L. 1). This

evidence was not offered to show the child had been previously
abused by her brother.l
The

trial

court sustained

the

admission of the evidence in question.

State's

objection

to

(Trial III Tr. p. 16, L.

14-p. 19, L. 12). The court stated that the clear implication
from the proposed testimony was that:
... there was another attacker at a previous time and
it was the 8 year old brother and that's why [the
child victim] knows of sexual matters and perhaps
she is confusing the identity of the attacker. So it's
clearly evidence designed to show that [the child
victim] was subject to abuse sometime in the past
and she's got it all wrong now and it's not this
defendant but rather it is the 8 year old brother.
(Trial III Tr. p. 16, L. 25-p. 17, L. 21).

The court ruled this

evidence inadmissible based upon the rape shield law and
indicated that the defense did not provide timely notice as
required by the rule.

(Trial III Tr. p. 16, L. 14-p. 19, L. 12).

See Iowa R. Evid. 5.412(c)(1).

The court further determined

that the evidence, though marginally relevant, was more

1

The prosecutor acknowledged that there was no allegation
that the child was at any time sexually abused by anyone
other than the defendant. (Trial Tr. p. 13, L. 18-p. 14, L. 21).
10

prejudicial than probative and would confuse the issues and
mislead the jury. (Trial III Tr. p. 16, L. 14-p. 19, L. 12). See
Iowa Rs. Evid. 5.401, 5.402, 5.403.
Error was preserved by the defense offer of proof, the
arguments in support of admission of this evidence, and the
court's adverse ruling. The court's ruling on the admissibility
of the evidence was final.
Discussion: The trial court erred in excluding evidence
that the child's mother feared the child's brother, a victim of
sexual abuse, would act out sexually on the child.

This

evidence is relevant to legitimate factual issues in dispute and
does not fall within the coverage of the rape shield law under
Iowa Rule of Evidence 5.412.

Relevancy:

The defendant argues that the evidence in

question is relevant to legitimate factual issues in dispute.
The evidence is material to support the defense theory that
another person, namely the child's brother, could have
perpetrated the sexual abuse. See Iowa R. Evid. 5.401, 5.402.
The evidence further provides an explanation for the source of
the child's knowledge of sexual matters.
11

For example, the

child could have become familiar with such matters while
overhearing her parents discuss her brother's abuse.

In

addition, the child could have gained this knowledge through
the current sexual abuse perpetrated by her brother.

Rape Shield Law: Iowa's rape shield law, contained m
Rule of Evidence 5.412, is an exception to the general rule that
relevant evidence is admissible.

State v. Clarke, 343 N.W.2d

158, 160-61 (Iowa 1984). Rule 5.412 provides that "[e]vidence
of a victim's other sexual behavior" is generally inadmissible in
criminal proceedings involving alleged sexual abuse.

Iowa R.

Evid. 5.412. Where the proffered evidence is not evidence of
the complainant's "other sexual behavior," however, Rule
5.412 is not triggered. Additionally, even where evidence is of
"other sexual behavior" the rule provides an exception to
permit admission of "[e]vidence whose exclusion would violate
the

defendant's

constitutional

rights."

Iowa

R.

Evid.

5.412(b)(l )(C).
The defendant asserts that the rape shield law is not
triggered in this case.

Evidence that the child's brother was

sexual abused arguably constitutes "other sexual behavior."
12

(Trial III Tr. p. 6, L. 2-17).

Yet, this "other sexual behavior"

does not involve the child, who is the victim and complainant
in this case.

Furthermore, the child's mother had observed

the child's brother staring inappropriately at the child's body.
(Trial III Tr. p. 6, L. 2-17).

She also felt it necessary to keep

the children apart and wanted them clothed if they were
around each other.

(Trial III Tr. p. 6, L. 2-17). The evidence

from the child's mother makes no reference to actual sexual
contact, thus it does not constitute sexual activity within the
meaning of the rape shield law.
Furthermore, the proffered evidence was not admissible
as

an

exception

to

the

rape

shield

law

under

Rule

5.412 (b)( 1)(A) which provides for an exception for "[e ]vidence of
specific instances of a victim's sexual behavior, if offered to
prove that someone other than the defendant was the source
of semen, injury, or other physical evidence."
5.412(b)(1)(A).

Iowa R. Evid.

As previously argued, this evidence did not

involve the victim's "other sexual behavior" under Rule
5.412(a)(2) in the first place.

See Iowa R. Evid. 5.412(a)(2).

Moreover, the defense never offered this evidence to show the
13

child had been previously sexually abused by her brother.
Thus, the notice requirement under Rule 5.412(c)(l)(A) does
not apply.
The trial court improperly relied upon State v. Jones, 490
N.W.2d 787 (Iowa 1992), overruled on other grounds by State v.
Plain, 898 N .W .2d 80 1, 826 (Iowa 20 17), in ruling that the
evidence was inadmissible under Rule 5.412.
17, L. 22-p. 18, L. 5).

(Trial III Tr. p.

The Jones court determined that the

evidence that the ten-year-old victim had also been sexually
abused in the past by another perpetrator, offered to show an
alternative source of the child's ability to describe the sex act
perpetrated on her, was more prejudicial than probative and
only marginally relevant. State v. Jones, 490 N.W.2d 787, 791
(Iowa 1992). The court there found that given the age of the
victim at the time she testified and education and counseling
she had received in the three years between the abuse and
trial, and the rather inexplicit nature of the testimony, it was
unlikely the jury would infer that the victim could only
describe the sex act because the defendant had, in fact, done
it. Id.
14

In the present case, the trial court incorrectly concluded
that the proffered evidence necessarily implied prior abuse by
another perpetrator. The defense did not raise this argument.
The prosecutor likewise made clear that there was never any
allegation that the child was ever at any time sexually abused
by anyone other than the defendant.
behavior is

The victim's sexual

not reasonably implicated by the

proffered

evidence. In addition, it was possible that victim here at age
four could have been confused about the identity of the
perpetrator of the

alleged abuse.

As

such,

Jones

is

distinguishable and does not govem this case.

Disposition:

The evidence in question 1s relevant to

legitimate factual issues in dispute and does not fall within the
purview of the rape shield law under Iowa Rule of Evidence
5.412.

Consequently, the trial court erred and abused its

discretion in excluding this

evidence.

The defendant's

convictions for second-degree sexual abuse and lascivious acts
with a child must therefore be vacated and the case remanded
for a new trial.

15

II.
The trial court erred in admitting hearsay
testimony from medical providers. The testimony was
inadmissible because the statements (1.) did not fall under
the hearsay exception for medical treatment/ diagnosis
and (2.) constituted double hearsay.
Discussion: The trial court erred in permitting the nurse
and physician to testify to the child's out-of-court statements
about the defendant's sexual abuse. The child's statements to
the medical providers are inadmissible hearsay and do not fall
under Iowa Rule of Evidence 5.803(4), the hearsay exception
for statements made for purposes of medical diagnosis and
treatment.

In addition, the nurse should not have been

allowed to testify to statements that the child made to her
mother regarding the abuse, since the testimony includes
inadmissible double hearsay. Defense counsel was ineffective
to the extent error was not preserved on these issues.

The Hearsay Exception for Statements Made For Medical
Diagnosis or Treatment:

Iowa Rule of Evidence 5.803(4)

provides that the following are not excluded by the hearsay
rule, regardless of the availability of the witness:
Statements made for purposes of medical diagnosis
or treatment and describing medical history, or past
or present symptoms, pmn, or sensations or the
16

inception or general character of the cause or
external source thereof insofar as reasonably
pertinent to diagnosis or treatment.
Iowa R. Evid. 5.803(4) (2018).
In State v. Smith, 876 N.W.2d 180, 185 (Iowa 2016), the
Iowa Supreme Court discussed the circumstantial guarantees
of reliability that justify this hearsay exception-a patient has
a selfish incentive to be accurate because "a false statement in
a diagnostic context could result in misdiagnosis."
State

v.

Hildreth,

582

N.W.2d

167,

169

See also

(Iowa

(discussing rationale for exception); State v. Mann,

1998)
512

N.W.2d 528 (Iowa 1994) (noting that exception rests upon
assumption that "patient will not fabricate statements made to
the physician if the patient's future treatment and well-being
are at stake," and that the "declarant knows a false statement
may cause misdiagnosis or mistreatment").
The Iowa Supreme Court has adopted the Eighth
Circuit's two-part test in United States v. Renville, 779 F.2d
430

(8th Cir.1985), for establishing the admissibility of

hearsay statements under rule 803(4):

17

[F]irst the declarant's motive in making the
statement must be consistent with the purposes of
promoting treatment; and second, the content of the
statement must be such as is reasonably relied on
by a physician in treatment or diagnosis.
State v. Tracy, 482 N.W.2d 675, 681 (Iowa 1992). The State
bears the burden of establishing that both prongs of this twopart test have been satisfied. State v. Long, 628 N.W.2d 440,
443 (Iowa 2001).

The Child's Statements to Sexual Assault Nurse Examiner:
The

defendant

asserts

that

there

was

an

insufficient

foundation under the first prong of the Renville test (the
declarant's motive to promote treatment or diagnosis) for the
testimony from the sexual assault nurse examiner, Elsa DurrBaxter.

In the absence of a proper objection, the nurse was

allowed to testify that the child disclosed the defendant's
sexual abuse to her.
As to the first requirement, the Renville court noted that
the physician had emphasized the importance of truthful
responses on the part of the victim in providing her with
treatment for any physical or emotional problems that she
might have as a result of the abuse suffered.
18

Renville, 779

F.2d at 438-39.

Moreover, the Renville court noted that

nothing in the record indicated that the child's motive in
making the statements to her physician was other than as a
patient responding to a doctor's questioning for prospective
treatment. Id. at 439. Thus, when the record reveals that the
exammmg doctor emphasized to the

alleged victim the

importance of truthful responses in providing treatment and
the record further indicates that the child's motive in making
the statements was consistent with a normal patient/ doctor
dialogue, the first element of the two-part test will typically be
satisfied. Tracy, 482 N.W.2d at 681.
"[T]he declarant must subjectively believe that [s]he was
making the statement for the purpose of receiving medical
diagnosis or treatment."
331 (Ind. 1996).

McClain v. State, 675 N.E.2d 329,

With most declarants, this is generally a

simple matter: "[o]ften, for example where a patient consults
with a physician, the declarant's desire to seek and receive
treatment may be inferred from the circumstances." Id.
But in cases like the one here, where the declarant is a
young child brought to the medical provider by a parent, such
19

an inference may be less than obvious. See id.

Such young

children may not understand the nature of the examination,
the function of the examiner, and may not necessarily make
the necessary link between truthful responses and accurate
medical treatment. In that circumstance, "there must be
evidence that the declarant understood the professional's role
in

order

to

information."

trigger

the

motivation

to

provide

truthful

Id. (citing U.S. v. Barrett, 8 F.3d 1296, 1300

(8th Cir. 1993)).

This evidence does not necessarily require

testimony from the child-declarant; it may be received in the
form of foundational testimony from the medical professional
detailing the interaction between him or her and the declarant,
how he or she explained his role to the declarant, and an
affirmation that the declarant understood that role. Barrett, 8
F.3d at 1300. But whatever its source, this foundation must
be present and sufficient.

Van Patten v. State, 986 N.E.2d

255, 261 (Ind. 2013).
In the present case, the nurse discussed the process for
interviewing a child as opposed to an adult. (Trial III Tr. p. 54,
L. 15-p. 55, L. 7).

The nurse testified about her interactions
20

with both the child and her mother at the hospital.

(Trial III

Tr. p. 55, L. 13-p. 60, L. 1). The child's statements regarding
the sexual abuse were also introduced through the nurse's
testimony. (Trial III Tr. p. 55, L. 13-p. 60, L. 1).
There was no circumstantial evidence showing that the
child understood the medical purpose for the examination and
questions. The nurse had no specific memory of what she said
to the child, rather she only recalled what she typically says .
It does not appear that the child was provided with a medical
explanation for the examination. Further, the record does not
reflect that the child adequately understood the nurse's role
and the purpose of the visit in order to infer that the child was
motivated to speak truthfully.

Moreover, there was no

testimony establishing the child knew what telling the truth
meant, much less the importance of telling the truth in this
situation.

Nor is there testimony from the child, or her

parents, concerning past experience with medical facilities or
medical providers from which one could reasonably infer that
the child knew why she was being examined by a sexual
assault nurse examiner. Under circumstances similar to that
21

m the present case, the Supreme Court of Indiana in Van
Patten v. State, 986 N.E.2d 255, 265-67 (Ind. 2013), found the
statements to a forensic nurse examiner by two girls were
inadmissible under the hearsay rule for statements made for
the purpose of medical diagnosis or treatment.
If the child had been older, the appearance of the

emergency room at the hospital and the knowledge of the
nurse's job title would probably be sufficient circumstances
from which to infer that the child desired to seek medical
treatment and was thus motivated to speak truthfully. With
young victims, "that inference is not obvious," and there must
be evidence that the declarant understood the professional's
role in order to trigger the motivation to provide truthful
information."

McClain, 675 N.E.2d at 331.

Courts cannot

simply assume that what is obvious to a competent adult that they are in a medical facility seeking medical treatment
from a medical professional- is obvious to a child. Id.
The present case is distinguishable from State v. Neitzel,
801 N.W.2d 612, 622 (Iowa Ct. App. 2011), in which a victim's
statements to an interviewer and nurse were found admissible
22

under medical diagnosis exception to hearsay rule.

Neitzel

argued the first Renville prong was not satisfied insofar as the
victim was not told of the medical purpose ofthe interviews.
Id. The Court of Appeals there noted that both the interviewer
and nurse were qualified to provide diagnosis and treatment
options.

Id. The nurse explained to the victim that her "job

was to check over her body and to make sure she was healthy
and we were going to check private parts." Id. When asked
why she was there, the victim responded that it was for her
"ouchie."

Id.

The nurse also discussed with the victim the

difference between the truth and a lie and the importance of
telling the truth. Id. The interviewer explained to the victim
that her job was to "talk to kids" about "things that might have
bothered, or hurt, or scared them." Id. The interviewer also
discussed the importance of being truthful. Id. The record in
the present case, however, does not show that the nurse
covered the topics in Neitzel during her interview with the
child.

The Child's Statements to the Physician: The defendant
argues that the physician's testimony should not have been
23

admitted as substantive evidence because there was an
insufficient foundation under both prongs of the Renville test.
Over defense objections, the physician was allowed to testify to
statements that the child made regarding defendant's sexual
abuse. (Defense Motion in Limine- 1/20/18, pp. 4-7; Motion
Tr. p. 7, L. 13-p. 11, L. 24; Trial III Tr. p. 4, L. 2-p. 11, L. 24)
(App. pp. 12-15).
Dr. Barbara Harre, a physician at the Child Protection
Center in Davenport, explained the procedure she generally
follows in interviewing children. (Trial III Tr. p. 71, L. 23-p.
73, L. 3). The physician then provided specific details of her
interview with the child. (Trial III Tr. p. 73, L. 4-p. 74, L. 24).
The child's out-of-court statements implicating the defendant
in the sexual abuse were offered through the physician's
testimony. (Trial III Tr. p. 74, L. 25-p. 79, L. 16).
The defendant contends that there was an inadequate
foundation under the first Renville prong (the declarant's
motive to promote treatment or diagnosis) for the physician's
testimony.

There was no testimony from the physician

establishing that the child knew the difference between the
24

truth and a lie.

There was also no indication that the

physician explained the importance of telling the truth for
purposes of medical treatment.

Although the physician

explained her role, there was an insufficient showing that the
child comprehended the medical purpose for the physician's
examination. The physician even noted that the child was a
"young" four-year-old. (Trial III Tr. p. 73, L. 21-p. 74, L. 5).
In addition, the second Renville prong (the medical
provider reasonably relied upon the declarant's statement for
treatment or diagnosis) was not satisfied because the child's
statements were not made while seeking medical treatment.
The child was referred to the physician due to suspected
sexual abuse, not because of active medical concerns.

(Trial

III Tr. p. 71, L. 1-8). The physician's interview was conducted
eighteen days after the child had been medically evaluated and
cleared at the hospital. (Trial III Tr. p. 71, L. 17-22). The child
had no physical manifestations of illness or injury by the time
the physician examined her. (Trial III Tr. p. 80, L. 12-21). See
Coates v. State, 930 A.2d 1140, 1163 (Md. Ct. Spec. App.
2007)(finding

child's

statements
25

to

a

pediatric

nurse

practitioner were not admissible under the hearsay exception
for statements made for medical diagnosis or treatment given
the fourteen-month delay between the last incident of abuse
and examination, the child was not exhibiting any symptoms
of illness, and there was no indication that she understood
that there was a medical purpose for the examination).
Therefore, the physician's examination was not undertaken for
purposes of medical diagnosis or treatment at that point but
rather for forensic purposes to document sexual abuse.

The Child's Statements to Her Mother: Prior to trial, the
State filed a notice seeking to introduce the child's statements
to her mother under the residual exception to the hearsay rule
under Iowa Rule of Evidence 5.807.

(State's Notice to

Introduce Evidence of the Child's Statements 8/10/ 16; State's
Resistance to Defense Motion in Limine 1/24/ 18; Brief in
Support of State's Resistance to Defense Motion in Limine
1/25fl8)(App. pp. 8, 26-33).

Defense counsel filed a motion

in limine, arguing that admission of those statements would
violate the Confrontation Clause under the Federal and State
Constitutions. (Defense Motion in Limine 1/20/18, pp. 10-11)
26

(App. pp.

18-19).

The defense further argued that the

statements

would

exception.

(Defense Motion in Limine 1/20/18, pp. 10-11)

(App. pp.

18-19).

not

fall

under

the

residual

hearsay

The parties reiterated their respective

positions at the motion in limine hearing.
Tr. p. 13, L. 3-p. 16, L. 3).

(Motion 1/26/28

The trial court ruled that the

child's statements to her mother were inadmissible hearsay.
(Motion Tr. p. 16, Tr. p. 4-p. 17, L. 25).
The nurse testified at trial that the child's mother
provided her with the child's account of the sexual abuse, and
that

testimony

includes

inadmissible

double

hearsay.

'"Hearsay' is a statement, other than one made by a declarant
while testifying at the trial or hearing, offered in evidence to
prove the truth of the matter asserted." Iowa R. Evid. 5.801;
State v. Hildreth, 582 N.W.2d 167, 169 (Iowa 1998). Double
hearsay or hearsay within hearsay refers to a

hearsay

statement which includes a further hearsay statement.

In

such a situation, both statements must conform to a hearsay
exception for the statement to be admissible.

Iowa R. Evid.

5.805; see State v. Williams, 427 N.W.2d 469 (Iowa 1988).
27

In the absence of an objection by defense counsel, the
nurse testified on direct examination that the child disclosed
to her mother that she had been sexually abused by the
defendant. (Trial III Tr. p. 60, L. 2-10). Defense counsel then
delved

further

into

the

child's

statements

when

cross

examining the nurse. (Trial III Tr. p. 63, L. 23-p. 65, L. 8).

Harmless Error (The Child's Statements to the Physician):
"[A]dmission of hearsay evidence over a proper objection

IS

presumed to be prejudicial error unless the contrary 1s
affirmatively established." State v. Nims, 357 N.W.2d 608, 609
(Iowa 1984).

The contrary is affirmatively established if the

record shows the hearsay evidence did not affect the jury's
finding of guilt. Id. One way to show the tainted evidence did
not have an impact on the jury's verdict is to show the tainted
evidence was merely cumulative.

State v. Hildreth, 582

N.W.2d

If the record contains

167,

170 (Iowa

1998).

cumulative evidence in the form of testimony, the hearsay
testimony's trustworthiness must overcome the presumption
of prejudice. State v. Horn, 282 N.W.2d 717, 724 (Iowa 1979).
We measure the trustworthiness of the hearsay testimony
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based on the trustworthiness of the corroborating testimony.
See id.; State v. Johnson, 272 N.W.2d 480, 482-83 (Iowa
1978).
Although courts frequently find the erroneous admission
of hearsay evidence constitutes harmless error because it is
merely cumulative, that does not mean that all erroneously
admitted hearsay evidence is harmless merely because it is
cumulative.

See United States v. Bercier, 506 F.3d 625, 633

(8th Cir. 2007). "'There could be circumstances ... where that
extra helping of evidence can be so prejudicial as to warrant a
new trial.' "
375

F.3d

Id. (quoting United States v. Ramos-Caraballo,
797,

802-03

(8th

Cir.

2004)).

One

such

circumstance occurs when a witness's credibility is central to
the case and the only real purpose for admitting the hearsay
evidence is to bolster that witness's credibility.

Id.; see also

Coates, 930 A.2d at 1163-64 (Md. Ct. Spec. App. 2007)
(holding that where a seven-year-old girl's credibility was
central to the case, a nurse practitioner's testimony regarding
statements the girl made during a medical examination
fourteen months after an alleged rape were inadmissible
29

because it corroborated important portions of the girl's
testimony).
The admission of the child's out-of-court statements
through the testimony of the physician was not harmless. It is
true that the nurse provided similar testimony regarding the
child's allegations.

(Trial III Tr. p. 56, L. 15-p. 58, L. 16).

However, the nurse consulted with the physician, a child
abuse expert, who later conducted a far more comprehensive
examination than the one the nurse did. (Trial III Tr. p.70, L.
20-p. 81, L. 12).

Because of this, the jury likely gave the

physician's testimony greater weight.

The child likewise

testified about the sexual abuse at trial. (Trial III Tr. p. 124, L.
3-p. 129, L. 23).

However, her credibility was undermined

when she also stated that she had trouble remembering what
happened. (Trial III Tr. p. 127, L. 8-15; p. 128, L. 8-12). The
admissions that the defendant made to the detective were
rather limited. (State's Exhibit 1 - Defendant's Interview). He
subsequently disavowed those admissions at trial, claiming
that they were made under duress.

(Trial III p. 143, L. 2-p.

149, L. 20). He denied touching the child in a sexual manner.
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(Trial III Tr. p. 142, L. 6-16; p. 149, L. 19-20). Thus, the only
real purpose for the physician's testimony was to bolster the
child's credibility, which was crucial to the State's case.
Furthermore, there was no forensic evidence directly linking
the defendant to the sexual abuse of the child. (Trial III Tr. p.
93, L. 16-p. 105, L. 21). Defendant's DNA was not found on
the child or her clothing.

(Trial III Tr. p. 93, L. 16-p. 105, L.

21).

Ineffective-Assistance-of-Counsel

Claims

Statements to the Nurse and Her Mother):

(The

Child's

The defendant

asserts that his trial attorney was ineffective in three respects.
First, defense counsel failed to properly object to admission of
the child's statements to the nurse.

Defense counsel only

contested the portion of the statements alleging that defendant
broke her ankles. (Motion Tr. p. 5, L. 6-p. 7, L. 12). Defense
counsel suggested that she must have made up that part
because she suffered no actual injury to her ankles.
Tr. p. 5, L. 6-p. 7, L. 12).

(Motion

However, defense counsel did not

challenge the rest of the child's statements to the nurse
relating to the sexual acts and contact itself.
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They were

hearsay and not admissible under the hearsay exception for
statements made for purposes of medical diagnosis and
treatment.

Second, the defendant contends that defense

counsel erred in failing to object when the nurse testified on
direct examination that the child had previously disclosed the
abuse to her mother.

(Trial III Tr. p. 60, L. 2-10).

Third,

defense counsel erred in delving further while cross-examining
the nurse.

(Trial III Tr. p. 63, L. 63, L. 23-p. 65, L. 8). The

nurse's testimony on this point includes inadmissible double
hearsay. Each of these errors by defense counsel constitutes a
breach of an essential duty.
Defense counsel's errors prejudiced defendant.
evidence

against

overwhelming.

defendant

cannot

be

The

considered

Although the child testified at trial about the

sexual abuse, her testimony was not clear cut. (Trial III Tr. p.
124, L. 3-p. 129, L. 23).

She testified that she also had

problems remembering since the incident happened a long
time ago.

(Trial III Tr. p. 127, L. 11-15; p. 128, L. 8-12). A

recording of the defendant's police interview was admitted into
evidence.

(State's Exhibit 1 - Defendant's Interview).
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The

defendant's admissions regarding sexual contact were rather
limited.

(State's Exhibit 1 - Defendant's Interview).

At trial,

the defendant disavowed any admissions that he made,
claiming that any physical contact that he had with the child
was not sexually motivated.
149,

L.

19-20).

(Trial III Tr. p. 142, L. 14-16; p.

Moreover,

the

forensic

evidence

was

inconclusive and did not directly implicate the defendant,
since his DNA was not found on the child or her underwear.
(Trial III Tr. p. 93, L. 16-p. 105, L. 21). The child's statements
to the physician, which the defense properly challenged as
inadmissible hearsay,

should not be

considered in the

prejudice analysis. Thus, the nurse's testimony provided the
remaining substantive evidence of defendant's guilt. Without
this erroneously admitted evidence, the outcome of the trial
would have been different.
Defendant contends that he has met his burden in
establishing his claims of ineffective assistance of counsel. His
convictions for second-degree sexual abuse and lascivious acts
with a child must therefore be vacated and the case remanded
for a new trial.
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Should

this

Court

determine

that

the

record

IS

insufficient to address these claims on direct appeal, he asks
that they be preserved for postconviction relief proceedings.

Disposition: The child's statements to the nurse and
physician regarding the defendant's sexual abuse were not
admissible under Iowa Rule of Evidence 5.803(4), the hearsay
exception for statements made for purposes of medical
diagnosis and treatment. The trial court erred and abused its
discretion in admitting this evidence. In addition, the nurse
should not have been allowed to testify to the child's account
of the abuse to her mother, since this testimony includes
inadmissible double hearsay. The defendant has also
established that his trial attorney was ineffective to the extent
error was not preserved on these issues. Accordingly, the
defendant's convictions for second-degree sexual abuse and
lascivious acts with a child must therefore be vacated and the
case remanded for a new trial. Should this court find the
record insufficient to address his ineffective-assistance-ofcounsel claims on direct appeal, he requests that his claims be
preserved for possible postconviction relief proceedings.
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CONCLUSION

For the above reasons, Defendant-Appellant, Lawrence
Eugene Walker, respectfully requests that convictions for
second-degree sexual abuse and lascivious acts with a child be
vacated and the case remanded for a new trial.
Should this Court find the record insufficient to address
Walker's claims of ineffective assistance of counsel on direct
appeal,

he

requests

that

the

claims

be

preserved

for

postconviction relief proceedings.
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POTTERFIELD, Presiding Judge.
Lawrence Walker appeals from his convictions for sexual abuse in the
second degree and lascivious acts with a child. He maintains the district court
abused its discretion when it excluded evidence under the rape-shield law.
Additionally, he maintains the court erred in allowing the doctor to testify to
hearsay that did not fall within the exception for statements for medical diagnosis
and that trial counsel provided ineffective assistance by failing to object when a
nurse testified to similar improper hearsay testimony.
I. Background Facts and Proceedings.
On the night of June 20, 2016, Walker babysat three children in his
brother's home at his brother's request: four-year-old E.W., E.W.'s eight-year-old
brother, and a third child.
The next day, E.W. told her mother something that led the mother to take
E.W. to a local hospital, where she was examined by a sexual assault nurse
examiner, and to involve the police. E.W. was interviewed at a child protection
center approximately twenty days later, on July 8.
Then, on July 14, Detective Maureen Hamme met with Walker at the
police station.

After advising him of his Miranda rights, Detective Hamme

informed Walker that E.W. had accused him of touching her sexually. In a taped
interview, which was ultimately played for the jury, Walker told the detective E.W.
was asleep downstairs on the couch before he carried E.W. upstairs to her
parents' room. He admitted lying next to E.W. on the bed while wearing only his
boxers. He claimed that at some point, he thought E.W. may have wet the bed,
so he took off her underwear, wiped her vagina, then put her underwear back on
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her. After more questioning, Walker admitted putting E.W. on his lap and rubbing
his hand on her vagina.

The detective asked Walker if he thought he needed

help, and he nodded in response. Later, when the detective asked Walker if he
had anything else to tell her, he responded, "I didn't fuck her or anything if that's
what you're asking.

I touched her a little bit and that's it." Walker was then

placed under arrest. He was charged with sexual abuse in the second degree
and lascivious acts with a child.
After jury selection for Walker's trial had already begun, in January 2018,
the State filed a motion in limine asking the court to exclude evidence it had
recently learned the defense intended to offer: that E.W.'s mother told the doctor
E.W. met with at the child protection center E.W.'s eight-year-old old brother "had
engaged in staring at E.W.'s body," "the mother felt it necessary to separate E.W.
and her older brother," and "the mother felt it necessary to make sure E.W. and
her older brother have clothes on when they were with each other." Additionally,
the defense wanted to present evidence E.W.'s father had told the detective
E.W.'s older brother had been sexually abused at the some point in the past.
The State argued the evidence should be excluded because it was irrelevant,
inadmissible, and protected by the rape-shield law.

In arguing against the

evidence being admitted at trial, the State recognized it was being offered to
show, "It's not this defendant who sexually abused the child victim, it's somehow
her brother who was eight years old at the time who had possible allegations of
possible sexual abuse with other people." The defense responded the evidence
should be admitting, arguing:
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Obviously Mr. Walker denies sexually abusing E.W. in this case.
Which raises the obvious question where is E.W. coming up with
her knowledge of sexual activities or claiming that something
sexual happened to her. We believe this evidence is relevant tofor two reasons: One, how E.W. at four years old learned about
sexual matters and, number two, the possibility that she was
sexually abused by someone else and due to her age, whatever
circumstances, has in her mind gone to Mr. Walker perpetrating the
abuse rather than someone else.
The State suggested to the court that it need not determine the actual merits of
Walker's arguments because pursuant to Iowa Rule of Evidence 5.412-which
codifies the rape-shield law-notice of evidence that falls within the rule must be
given no later than fourteen days before trial, which Walker had failed to do. In
response, Walker disputed that the rape-shield law applied, arguing it only
applied to sexual behaviors of the alleged victim and not the sexual behaviors of
others.
The district court excluded the evidence from trial, stating,
[T]he clear implication of all of those points and as [the defense]
even argued that they are relevant to show the possible source of
E.W.'s knowledge of sexual issues and they're relevant to show
that E.W. confused the identity of her attacker.
The clear
implication from those points of evidence from the defense's
standpoint is that there was another attacker at a previous time and
it was the eight-year-old brother and that's why E.W. knows of
sexual matters and perhaps she is confusing the identity of the
attacker. So it's clearly evidence designed to show that EW was
subject to abuse sometime in the past and she's got it all wrong
now and it's not this defendant but rather it is the eight-year-old
brother.
The court also indicated the defense had failed to provide timely notice, as
required by Iowa Rule of Evidence 5.412(c)(1 ).
At trial, the nurse who examined E.W. on June 21 testified, without
objection from the defense, that E.W. told her, "Larry did this to me" as E.W.

4 of 16

5
bounced up and down. E.W. further told her, "He made me sit on his crotch and
did this"-E.W. again made a bouncing motion-"then he carried me downstairs
and got me juice." According to the nurse, E.W. continued, stating, "He touched
my butt crack really deep" and "I had my underwear on so he took it off." E.W.
also reported Larry "broke her ankle," which the nurse confirmed had not actually
occurred, as E.W.'s ankles were not broken. When asked what she meant by
that, E.W. twisted her ankle side to side. When asked if E.W. told her where this
occurred, the nurse testified E.W.'s mother told her the incident happened in the
parents' bedroom and that it occurred the night before. The nurse conducted a
physical exam of E.W. and completed a sexual assault kit.
Over defense objection, 1 Dr. Harre, who works as a physician at the child
protection center, testified that when she met with E.W. on July 8, she asked
E.W. if there had been anything about Larry that was uncomfortable.

E.W.

indicated there was and said, "Larry doing this" and then made a bouncing
motion. Dr. Harre asked E.W. what was Walker's clothing situation at the time it
happened, and E.W. reported his underwear was off and he took her underwear
off.

E.W. said she was "on his crotch" at that time and that they were in her

parents' bedroom.

Dr. Harre asked E.W. if other parts of her body had been

touched, and E.W. indicated touching with fingers. When asked where else she
was referring to, E.W. pointed between her legs. Dr. Harre asked if she meant
her crotch, and E.W. nodded. E.W. reported this had hurt her. When asked, she

1

Walker filed a pre-trial motion in limine challenging Dr. Barbara Harre's testimony as to
E.W.'s statements about sexual abuse. The court entered a final ruling before trial
began overruling the objections to Dr. Harre's testimony. The defense did not object
again at the time Dr. Harre testified.
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reported the incident occurred during the daytime. The doctor testified that she
conducted a physical exam of E.W. after the interview and found no injuries.
A criminalist for the department of criminal investigations testified she
conducted DNA testing on the sexual assault kit materials that were sent as well
as the known swabs from E.W. and Walker. From a sample of the anal swab
that was taken of E.W., the criminalist, using a microscope, was able to identify a
sperm cell. However, the sample was too weak and did not contain enough DNA
to interpret who the sperm cell was from. Similarly, the criminalist testified that a
sample from the back swab and from the crotch of the inside of E.W.'s
underwear indicated the DNA of two individuals were present, but the samples
were not strong enough for further interpretation.
E.W., who was five years old at the time of trial, was called to testify. She
testified she had not seen Larry in "a long time," since she "was four when he did
that bad thing." When asked what she meant by the bad thing, E.W. testified,
"He did it from his private" and "Because he lifted me up and down."

The

prosecutor asked E.W., "Can you tell me what you mean when you tell the jury
he put you up and down? Can you show us?" In response, E.W. pointed and
said, "Just private." When presented with an anatomical drawing of a young girl
and asked to circle the corresponding spot on the picture, E.W. drew a circle
around the vagina. She testified it happened in her parents' bedroom and that
she had been sleeping downstairs when Walker picked her up and carried her to
the room. The following exchange occurred on direct examination:
Q. What did Larry do to you? A. He did private thing but I
don't remember because it was a long time ago.
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Q. You can talk about it, it's okay. A. It was a long time ago
because I was four.
Q. You were four and you said it was really bad. A. [The
witness nodded her head affirmatively].
Q. How did you it make you feel? A. I was sleeping on him.
Q. Who was you sleeping on? Larry? A. I was sleeping
when Larry did it to me.
Q. When he did what to you? A. On his private part.

The prosecutor than gave E.W. an anatomical drawing of a male child and asked
if E.W. could show her which part Larry did it on. E.W. circled the penis on the
anatomical drawing.
Larry testified in his own defense.

He recanted his statements to the

detective, asserting he only made the incriminating statements because she
would not take no for answer. He further testified that at the time he met with the
detective in the morning hours, he had slept only a few hours the night before
and had taken Vicodin and sleeping pills before consuming alcohol.

Walker

testified that he had carried E.W. from where she was sleeping on the couch to
her parents' bed and had stripped down to his boxers and laid next to her in the
bed.

He also testified he had removed her underwear to check if she had

urinated but testified he then put them directly back on her. He denied otherwise
touching E.W. and stated he never placed her in his lap.
The jury convicted Walker as charged. He was later sentenced to a term
of incarceration not to exceed twenty-five years, of which he is required to serve
seventy percent before becoming parole eligible.
Walker appeals.
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II. Discussion.
A. Rape Shield Law.
Walker maintains the district court abused its discretion when it prevented
him from introducing evidence to show that E.W.'s mother feared E.W.'s eightyear-old brother-an alleged victim of prior sexual abuse-would act out sexually
on E.W.

"We review trial court rulings on admissibility of evidence under rule

5.412 in criminal prosecutions for abuse of discretion."

State v. Alberts, 722

NW.2d 402, 407 (Iowa 2006).
At the time Walker argued the evidence was admissible at trial, the district
court understood that Walker was offering it to show E.W.'s brother had sexually
abused E.W. prior to June 20, 2016.

In its ruling from the bench, the court

stated, "The clear implication from those points of evidence from the defense's
standpoint is that there was another attacker at a previous time"; Walker did not
dispute this statement by the court. Assuming Walker was offering the evidence
to show E.W. had been sexually abused prior to the June 20 incident, such
evidence would fall within the prohibition against evidence of a victim's other
sexual behavior. 2

See Iowa R. Evid. 5.412(a)(1 ), (2) (providing evidence is

inadmissible in a criminal proceeding involving alleged sexual abuse when it is
"[r]eputation or opinion evidence offered to prove that a victim engaged in other
sexual behavior" or "[ e ]vidence of a victim's other sexual behavior other than
reputation or opinion evidence").

In reaching this conclusion, we assume the

2

Before January 1, 2017, the rule referenced "past sexual behavior" instead of "other
sexual behavior." The changed language of "other sexual behavior" now mirrors that of
the federal rule. Compare Fed. R. Evid. 412, with Iowa R. Evid. 5.412. Trial was held in
January 2018.
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change of language in rule 5.412 from "past sexual behavior" to "other sexual
behavior" was not meant to cause a substantive change in the interpretation of
the rule. See State v. Alberts, 722 N.W.2d 402, 408 (Iowa 2006) (defining "past
sexual behavior" as "a volitional or non-volitional physical act that the victim has
performed for the purpose of the sexual stimulation or gratification of either the
victim or another person or an act that is sexual intercourse, deviate sexual
intercourse or sexual contact, or an attempt to engage in such an act, between
the victim and another person").
On appeal, Walker asserts the evidence was not offered to show E.W. had
been sexually abused before June 20 but rather that the brother was the one
responsible for the abuse E.W. reported and that she mistook or confused the
identity of the perpetrator. Even if we assume this argument is preserved for our
review, 3 we still find no abuse of discretion by the district court. The evidence
may have been admissible to show a different perpetrator committed the act, as
the rape-shield law provides an exception for "[e]vidence of specific instances of
a victim's sexual behavior, if offered to prove that someone other than the
defendant was the source of semen, injury, or other physical evidence." Iowa R.
Evid. 5.412(b)(1 )(A). However, if a defendant intends to offer evidence under the
exceptions to the rape-shield law, "the defendant must [f]ile a motion to offer the
evidence at least 14 days before trial." 4 Iowa R. Evid. 5.412(c)(1)(A) (emphasis

3

It does not appear from the transcript that the district court ever considered this
argument. Generally an argument must be made to and decided by the district court in
order to preserve it for our review. Lamasters v. State, 821 N.W.2d 856, 862 (Iowa
2012).
4
Pursuant to the rule, the court can excuse the failure to file the motion fourteen days
before trial if "the court determines that the evidence is newly discovered and could not
have been obtained earlier through the exercise of due diligence, or that the evidence
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added); see a/so Iowa Supreme Ct. Attorney Disciplinary Bd. v. Attorney Doe No.
819, 894 N.W.2d 1, 5 (Iowa 2016) (noting the word "must" "clearly expressed the

mandatory nature of the rule").

Although we have not have found an Iowa

authority that discusses the appropriate sanction for a defendant's failure to file
timely notice of the evidence, we note the Supreme Court has decided it is not
unconstitutional to exclude evidence on that basis. See Michigan v. Lucas, 500
U S 145, 152-53 (1991) ("The notice-and-hearing requirement serves legitimate
state interests in protecting against surprise, harassment, and undue delay.
Failure to comply with this requirement may in some cases even justify the
severe sanction of preclusion.").
Because the evidence Walker proposed to introduce at trial falls within the
rape-shield law and Walker did not provide notice of the evidence until the eve of
trial, the district court did not abuse its discretion when it granted the State's
motion in limine to exclude the evidence.
B. Doctor's Testimony.

Walker claims the district court erred when it allowed Dr. Harre to testify
regarding statements made by E.W. that do not fall within the hearsay exception
of statements for medical diagnoses.

See Iowa R. Evid. 5.803(4). We review

hearsay rulings for correction of errors at law. State v. Dullard, 668 N.W.2d 585,
589 (Iowa 2003).

relates to an issue that has newly arisen in the case, and the court sets a different time."
Iowa R Evid. 5.412(c)(1)(A). Walker did not ask the district court to make any such
determinations, and, on appeal, he does not argue the district court could or should have
done so.
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The rationale for the hearsay exception "is that the statements made by a
patient to a doctor for purposes of medical diagnosis or treatment are 'likely to be
reliable because the patient has a selfish motive to be truthful."' State v. Smith,
876 N.W.2d 180, 185 (Iowa 2016) (citation omitted). The exception imposes two
requirements: (1) "the exception applies to statements 'made for purposes of
medical diagnosis or treatment'" and (2) "the statements must describe 'medical
history, or past or present symptoms, pain, or sensations, or the inception or
general character of the cause or external source thereof insofar as reasonably
pertinent to diagnosis or treatment."' /d. (quoting Iowa R. Evid. 5.803(4)). These
conditions are necessary for the exception to apply because the exception is
based upon "special guarantees of credibility" that rely upon the patient's
understanding "that a false statement in a diagnostic context could result in
misdiagnosis." /d.
Walker maintains that E.W.'s statements to Dr. Harre at the child
protection center, to which Dr. Harre testified at trial, do not meet either of the
requirements.

We disagree.

Our supreme court has found that the first

requirement was met in the context of a child-abuse case "where a child's
statements are made during a dialogue with the health care professional and are
not prompted by concerns extraneous to the patient's physical or emotional
problem, real or perceived." State v. Hildreth, 582 N.W.2d 167, 170 (Iowa 1998).
In State v. Neitzel, the defendant argued the first prong was not satisfied
because the child was not told the medical purpose of the interviews at the time
they occurred. 801 N.W.2d 612,622 (Iowa Ct. App. 2011). Our court disagreed,
noting the medical professional who testified explained the purpose of the
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examination of the child was for diagnosis and treatment, that the professional
had told the child the purpose of the visit was to check her to make sure she was
healthy, and that they had discussed the difference between the truth and a lie.

/d.
Here, Dr. Harre testified she met with E.W. separate from her mother.
When she did so, she explained that she was a physician who "take[s] care of
kids from little babies to big children to high school kids." She explained that she
cares for kids who have injuries to their bodies that are physical but also injuries
like hurt feelings "or that they feel bad about how someone may have interacted
with them." E.W. understood Dr. Harre's role, as she was able to express that
she is comfortable with doctors except when they give her shots. From there, Dr.
Harre began a review of symptoms approach, checking to see "how the child is
doing overall." During these questions, Dr. Harre noted that E.W. was quick to
respond until the doctor asked E.W. a question about whether anything had
come into contact with her back or bottom that had hurt her. This question led to
E.W. making statements about Walker.

We acknowledge Dr. Harre did not

testify that she explained the importance of truthfulness to E.W. before the
examination began, but we do not find this dispositive. See State v. Lucier, No.
15-1559, 2017 WL 4570531, at *2 (Iowa Ct App. Oct 17, 2017) (finding the
child's statements to the doctor were admissible under the exception where there
was no evidence the child understood the difference between truth and lies);
State v. Overstreet, No. 15-1704, 2016 WL 7403728, at *6 (Iowa Ct Ap. Dec. 21,

2016) ("While we note Dr. Harre testified she did not instruct [the child] not to lie,
there is no indication in the record T.O.'s motive in making the statements to Dr.
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Harre 'was other than as a patient responding to a doctor's questioning for
prospective treatment."' (citation omitted)); State v. Wooiison, No. 01-1071, 2003
WL 1966446, at *2 (Iowa Ct. App. Apr. 30, 2003) (rejecting defendant's argument
first requirement was not met because a three-year-old child lacks "selfish motive
in receiving proper treatment," which guarantees the trustworthiness of the
statements).
Walker maintains the second requirement for the exception-that the
content of the statement be the kind reasonably relied upon by a physician in
treatment or diagnosis-is not met because E.W. was referred to Dr. Harre "due
to suspected child abuse, not because of active medical concerns."

The only

authority Walker offers in support of this argument is a Maryland case in which
the court excluded the child's statements to a nurse about sexual abuse that had
occurred fourteen months before, the statements were made when the child was
not displaying any physical or psychological symptoms, the questions asked by
the nurse seemed to have an "overarching investigatory purpose," and questions
about the perpetrator's identity were not relevant to the child's safety needs, as it
was known the child had not seen the perpetrator in more than a year. Coates v.
State, 930 A.2d 1140, 1162-64 (Md. Ct. Spec. App. 2007).
rejected similar arguments before.

And we have

See Woo/ison, 2003 WL 1966446, at *2

("Additionally, [the defendant] asserts [the child's] statements to Dr. Harre should
have been excluded because Dr. Harre was part of a multi-disciplinary team who
main function was investigation. We disagree.").
Dr. Harre testified she offers "comprehensive medical assessments for
concerns

about medical,

behavioral," and

emotional

needs of children.
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Statements made by patients "in connection with diagnosis or treatment of
emotional trauma" can fall within the exception, so long as the statements are
made to professionals "sufficiently qualified by training and experience to provide
that diagnosis and treatment." Hildreth, 582 N.W.2d at 169. Walker has noteither at trial or on appeal-questioned Dr. Harre's qualifications.

Dr. Harre

testified that by the end of the exam, she is "able to identify whether [the child]
need[s] any additional labs or X-rays or other referrals or support, what type of
follow-up we are looking at" Additionally, Dr. Harre testified at trial that E.W. was
still a patient of hers.
E.W.'s statements to Dr. Harre meet the requirements of medical
statements for the purpose of diagnosis or treatment; the district court did not err
in admitting the statements at triaL
C. Nurse's Testimony.
Walker maintains he received ineffective assistance from trial counsel
when counsel allowed the nurse who examined E.W. on June 21 to testify
without objection about statements E.W. made to her.

He argues E.W.'s

statements to the nurse would not have been admitted if counsel had objected
because they do not meet the hearsay exception of medical statements made for
diagnosis or treatment.
"Ordinarily, we do not decide ineffective-assistance-of-counsel claims on
direct appeaL" State v. Tate, 710 N.W.2d 237, 240 (Iowa 2006). "We prefer to
[p]reserve such questions for postconviction proceedings so the defendant's trial
counsel can defend against the charge." /d. We depart from the preference only
in cases where the record is adequate to evaluate the claims. /d. "Only in rare
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cases will the trial record alone by sufficient to resolve the claim on direct
appeal." /d. Because we cannot say what foundation the State could have laid
to show E.W.'s statements meet the hearsay exception if they were challenged
by trial counsel and because it appears from the record trial counsel may have
made a strategic decision not to challenge the testimony of the nurse, we believe
the most prudent action is to preserve Walker's claims for possible postconviction
relief. See Iowa Code§ 814.7(3).
Ill. Conclusion.
The district court did not abuse its discretion in excluding evidence based
on the rape-shield law. Additionally, the court did not err in admitting Dr. Harre's
testimony about E.W.'s statements pursuant to a hearsay exception. We affirm
Walker's convictions.

We preserve his claim of ineffective assistance for

possible postconviction relief.

AFFIRMED.
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