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QUESTION PRESENTED FOR REVIEW
I.

WHETHER THE COURT OF APPEALS ERRED IN
AFFIRMING THE RULING OF THE DISTRICT COURT,
FINDING THE IOWA WORKERS’ COMPENSATION
COMMISSIONER
ERRED
IN
GRANTING
THE
DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT AND
DISMISSING
PLAINTIFF’S
REVIEW-REOPENING
PETITION BASED UPON THE DOCTRINE OF RES
JUDICATA
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Defendants-Appellants, North Central Iowa Regional Solid Waste
Authority (“NCIRSWA”) and Iowa Municipalities Workers’ Compensation
Association

(“IMWCA”)

(hereinafter

collectively

referred

to

as

“Defendants”), hereby apply for further review of the March 2, 2022
decision of the Iowa Court of Appeals in this matter, pursuant to Iowa Rule
of Appellate Procedure 6.1103. See IOWA R. APP. P. 6.1103.
STATEMENT SUPPORTING FURTHER REVIEW
The Iowa Supreme Court should grant the Defendants’ Application
for Further Review for at least two reasons. First, the Court of Appeals
entered a decision in conflict with other decisions of the Iowa Supreme
Court on the important issue of res judicata and its effect in a reviewreopening proceeding. See IOWA R. APP. P. 6.1103 (1)(b)(1) (2022).
Specifically, there is a conflict between the Court of Appeals’ ruling in this
matter and the Iowa Supreme Court case of Kohlhaas v. Hog Slat, Inc.,
which makes clear that “[Iowa Code] section 86.14(2) does not provide an
opportunity to relitigate causation issues that were determined in the
initial award . . . .” Kohlhaas v. Hog Slat, Inc., 777 N.W.2d 387, 393 (Iowa
2009).
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Over a period of more than six years, Plaintiff-Appellee Alevia Green
(“Plaintiff”) had the opportunity to litigate the entirety of her workers’
compensation claim involving these Defendants. After an initial arbitration
hearing, intra-agency appeal, and judicial review proceeding, it was
conclusively determined that Plaintiff failed to prove a causal relationship
between her work injury and any alleged permanent disability. Nonetheless,
in an apparent attempt to take a “second bite at the apple”, Plaintiff filed a
review-reopening Petition, which is the subject of this appeal.
Iowa Code section 86.14(2) governs review-reopening proceedings
and provides that the Iowa Workers’ Compensation Commissioner may reopen a prior award to inquire into “whether or not the condition of the
employee warrants an end to, diminishment of, or increase of
compensation”. IOWA CODE § 86.14(2) (2022). When a worker seeks
increased compensation through review-reopening, she has the burden of
proving, by a preponderance of the evidence, that her current condition was
“proximately caused by the original injury.” Kohlhaas, 777 N.W.2d at 391
(quoting Simonson v. Snap-On Tools Corp., 588 N.W. 430, 434 (Iowa
1999)) (emphasis added). Once that burden is met, the Commissioner must
then evaluate “the condition of the employee, which is found to exist
6

subsequent to the date of the award being reviewed”. Id. (citing Stice v.
Consol. Ind. Coal Co., 228 Iowa 1031, 1038, 291, N.W. 452, 456 (1940)).
The Commissioner, on review-reopening, does not “re-determine the
condition of the employee which was adjudicated by the former award.” Id.
The Iowa Court of Appeals’ ruling effectively allows Plaintiff to use a
review-reopening proceeding as a vehicle to relitigate causation issues that
were already litigated and decided against her. This is in clear contravention
of the Iowa Supreme Court’s directives in Kohlhaas. See id.
Second, this case presents issues of broad public importance relating
to the longstanding doctrine of res judicata and the fundamental purposes of
Iowa’s Workers’ Compensation Act, which the Iowa Supreme Court should
ultimately decide. See IOWA R. APP. P. 6.1103(1)(b)(4) (2022). As the Iowa
Supreme Court has recognized, the doctrine of res judicata serves several
important purposes: protecting litigants from “the vexation of relitigating
identical issues with identical parties . . . and [furthering] the interest of
judicial economy and efficiency by preventing unnecessary litigation.”
Winnebago Indus., Inc. v. Haverly, 727 N.W.2d 566, 571—72 (Iowa 2006)
(citations and quotations omitted). Thus, the doctrine of res judicata
provides finality to judicial decision. Young v. O’Keefe, 248 Iowa 751,
7

755—56, 82 N.W.2d 111, 114—15 (1957). In addition, the Iowa Court of
Appeals’ decision in this matter defeats the very purpose of the Iowa
Workers’ Compensation Act, which is to resolve claims based upon workrelated injuries as quickly and efficiently as possible:
The fundamental reason for the enactment of [the
Iowa Workers’ Compensation system] is to avoid
litigation, lessen the expense incident thereto,
minimize appeals, and afford an efficient and
speedy tribunal to determine and award
compensation under the terms of [the Iowa
Workers’ Compensation Act]
See Kohlhaas, 777 N.W.2d at 393 (internal citation and quotation omitted).
The Agency correctly found that Plaintiff’s claims should be
dismissed on summary judgment, based upon the doctrine of res judicata.
However, the Agency’s decision was overruled by the District Court on
judicial review, and the District Court’s decision was affirmed by the Iowa
Court of Appeals on March 2, 2022. Defendants respectfully request the
Iowa Supreme Court accept this Application for Further Review and reverse
the March 2, 2022 decision of the Court of Appeals, upholding the
important and longstanding doctrine of res judicata, and providing the
parties with a final resolution of this workers’ compensation matter after
nearly eight years of litigation.
8

STATEMENT OF THE CASE
Initial Pleadings
Plaintiff filed an Original Notice and Petition in Arbitration with the
Iowa Workers’ Compensation Commissioner against the Defendants on
December 11, 2012. (Petition, p. 1, App. p. 7). Her Petition alleged a
permanent work injury to her head and neck occurred on April 30, 2012 and
continuing. (Id. at ¶¶ 5–8, App. p. 1). An Arbitration hearing was eventually
held on October 6, 2014, at which time the following issues were addressed:
temporary benefits; whether the work injury of April 30, 2012 caused any
permanent disability, and if so, the commencement date and extent of
benefits; medical benefits; and penalties. (Arb. Dec’n., p. 1, App. p. 8).
In his decision, Deputy Workers’ Compensation Commissioner Stan
McElderry held that (1) Plaintiff “did not meet her burden of establishing
that the work injury of April 30, 2012 caused any permanent impairment or
loss of earnings capacity”; (2) there was “nothing in the record to support
additional benefits being owed to the [Plaintiff] beyond those [already]
paid”; (3) Plaintiff “did sustain an injury arising out of and in the course of
employment, but the employer ha[d] reimbursed the [Plaintiff] for all
reasonable medical expenses incurred in the treatment of the injury”; and (4)
9

there was no evidence to support a penalty award. (Id. at pp. 5, 6, 8
(emphasis added), App. pp. 12, 13, 15). The Deputy Commissioner
specifically reasoned that Plaintiff suffered no permanent impairment
because “[t]he treating doctors almost without exception found symptom
magnification, a mild (at most) brain injury that resolved quickly, and no
objective measures of permanent physical injury.” (Id. at p. 5, App. p. 12)
(emphasis added).
Plaintiff’s First Intra-Agency Appeal
Plaintiff appealed the Arbitration decision through the Agency, and in
his decision filed April 11, 2016, Workers’ Compensation Commissioner
Joseph Cortese II affirmed the deputy commissioner’s decision in all
respects. (Notice of Appeal 12/29/14, App. p. 17; Appeal Dec’n, p. 2, App.
p. 19). Regarding permanent disability, Commissioner Cortese specifically
held that Plaintiff did not carry her burden of proving she sustained
permanent injuries to her brain, neck, back, or right shoulder. (Appeal
Dec’n, p. 19, App. p. 36). He based this opinion on the fact that several of
Plaintiff’s doctors noted symptom magnification and non-physiological
reports of symptoms. (Id.). Regarding medical benefits, Commissioner
Cortese held that the defendants would not be responsible for any ongoing
10

or future medical care or treatment; in fact, they were not responsible for
any medical care or treatment beyond what had already been paid. (Id. at p.
20, App. p. 37).
First Judicial Review Proceeding
Following the Agency appeal, Plaintiff next sought judicial review of
the Appeal Decision through the Iowa District Court in and for Webster
County. (Ruling on Petition for Judicial Review (“Dist. Ct. Dec’n”), filed
5/1/17, p. 1, App. p. 39). The District Court found there was substantial
evidence to support the Commissioner’s determination that Plaintiff did not
prove her stipulated injury caused the alleged permanent disabilities to her
brain, neck, back, or right shoulder. (Id. at pp. 13–18, App. pp. 51—56).
However, the district court found error in the Commissioner’s determination
that Plaintiff failed to meet her burden in establishing entitlement to medical
benefits, stating that the Commissioner did not adequately articulate the
reasoning behind his decision that any care which was not paid or
reimbursed was either unnecessary or unauthorized. Thus, the case was
remanded to the Commissioner to conduct such analysis. (Id. at pp. 18–21,
App. pp. 56—59).
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On remand, the Commissioner conducted a thorough analysis to
address the issue of whether there was a causal connection between
Plaintiff’s injury and her claimed medical expenses. (Remand Dec’n, pp.
4—8, App. pp. 64—68). The Commissioner ultimately ordered that the
defendants were liable for the following charges: Trinity Regional Medical
Center for date of service April 30, 2012; Iowa Clinic, UnityPoint Clinic,
and Iowa Methodist Medical for date of service April 30, 2012 through May
2, 2012; and UnityPoint Clinic for date of service May 17, 2012. The
defendants were not liable for any other charges (including any future
medical care). (Id. at pp. 7–8, App. pp. 67—68).
Review-Reopening Proceeding
Nearly six years following her injury, on June 4, 2018, Plaintiff filed
her Review-Reopening Petition with the Iowa Workers’ Compensation
Commissioner against NCIRSWA and IMWCA. (Review-Reopening
Petition, p. 1, App. p. 69). Plaintiff’s Review-Reopening Petition alleged a
dispute regarding the “extent”1 of her disability from the April 30, 2012
As is established below, Defendants assert the extent of Plaintiff’s
disability is not actually in dispute in the instant action, and any alleged
worsening in Plaintiff’s condition is irrelevant because Plaintiff is
precluded, as a matter of law, from seeking review-reopening given the final
Agency action and findings in the underlying Petition in Arbitration. This
12
1

alleged injury, and additionally alleged Iowa Code section 85.27 expenses
with various providers. (Id. at p. 1, ¶¶ 4–10, App. p. 69). Plaintiff’s ReviewReopening Petition alleged the same facts as in her original Petition
regarding how the injury occurred and which areas of the body were
affected. (Compare id. at p. 1, ¶¶ 4–5, App. p. 69 with Petition at ¶¶ 4–5,
App. p. 1).
In response to the Review-Reopening Petition, Defendants filed a
Motion for Summary Judgment on September 13, 2018, asserting they are
entitled to judgment as a matter of law because res judicata principles
prevented the Agency from reevaluating the issue of Plaintiff’s alleged
impairment. (See Ruling on Def’s MSJ, pp. 1—2, App. pp. 156—57). On
October 11, 2018, Deputy Workers’ Compensation Commissioner
Stephanie Copley (hereinafter “Deputy Copley”) filed her Ruling, granting
Defendants’ Motion for Summary Judgment. (Ruling on Def’s MSJ, p. 6,
App. p. 161). In so ruling, Deputy Copley found that Plaintiff was precluded
from bringing a review-reopening claim because she “was awarded no
compensation that could be ended, diminished, or increased upon review-

issue is at the crux of the instant Application and is the source of the
apparent confusion by the District Court and Court of Appeals.
13

reopening”, and such an award of compensation is a prerequisite to
determining whether Plaintiff has sustained a change in her condition. (Id. at
p. 4, App. p. 159). She agreed with Defendants that Plaintiff was precluded
from seeking review-reopening due to res judicata principles. (See id. at pp.
3–6, App. p. 158—61).
Plaintiff’s Appeal from Review-Reopening Decision
Plaintiff appealed the Ruling of Deputy Copley. (Notice of Appeal
10/22/18, App. pp. 165—66). On January 16, 2020, Iowa Workers’
Compensation Commissioner Joseph S. Cortese II affirmed Deputy
Copley’s Ruling. (Ex B, Review-Reopening App. Dec., p. 6, App. p. 172).
Plaintiff then filed her Petition for Judicial Review with the Iowa District
Court for Webster County on February 12, 2020, asking the Court to reverse
the Commissioner’s Review-Reopening Appeal Decision and remand the
matter to the Agency. (See Ex. C, Order on Petition for Judicial Review, p.
3, App. p. 176).
Second Judicial Review Proceeding (Review-Reopening)
On January 20, 2021, the parties presented oral arguments to the
district court regarding the issues in the Judicial Review proceeding.
(Scheduling Order – Judicial Review, p. 1, App. p. 178). Ultimately, on
14

March 3, 2021, the district court entered its Order on Petition for Judicial
Review. (Ex. C, Order on Petition for Judicial Review, p. 1, App. p. 180).
The district court found that there was no factual issue “as to the procedural
history or disposition of Plaintiff’s underlying claim” and, thus, affirmed the
Commissioner’s finding that there was no genuine issue of material fact.
(See Ex. C, Order on Petition for Judicial Review, p. 7, App. p. 186).
However, the district court also concluded that “the Commissioner’s
conclusion that Green’s lack of award renders it incapable of being
increased is illogical” and that “[t]he conclusion that Green is precluded
from bringing a review-reopening claim is erroneous”. (See id. at p. 9, App.
p. 188). Thus, the district court ordered that the Commissioner’s decision
was affirmed in part, reversed in part, and that the case should be remanded
to the Commissioner. (See id. at p. 10, App. p. 189).
Pursuant to Iowa Rule of Civil Procedure 1.904, Defendants filed a
Motion for Clarification, Enlargement and Modification (hereinafter “Rule
1.904 Motion”) on March 12, 2021. On March 29, 2021, the district court
entered its order denying the Defendants’ Rule 1.904 Motion, stating, in
pertinent part, as follows:
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The plaintiff alleges that her review reopening
claim is supported by a number of health care
professionals. To deny the plaintiff a review
reopening based not on causation, but solely on
how the extent of the injuries appeared years ago
would be to deny any possibility that the injuries
could increase in disability. That is illogical and
summary judgment based on res judicata is
erroneous.
(Ex. D, Order on Rule 1.904 Motion, p. 2, App. p. 212). Defendants then
timely filed their Notice of Appeal on April 14, 2021. (Notice of Appeal
4/14/21, App. p. 214).
Disposition of the Iowa Court of Appeals
Defendants’ appeal was transferred to the Iowa Court of Appeals, and
Oral Argument was held on January 14, 2022. Finally, on March 2, 2022,
the Iowa Court of Appeals issued its ruling, affirming the decision of the
District Court and remanding to the Agency for further proceedings. (Ex. A,
Court of Appeals Ruling, March 2, 2022).
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BRIEF/ARGUMENT
I.

THE COURT OF APPEALS ERRED IN AFFIRMING THE
RULING OF THE DISTRICT COURT, FINDING THE IOWA
WORKERS’ COMPENSATION COMMISSIONER ERRED IN
GRANTING THE DEFENDANTS’ MOTION FOR SUMMARY
JUDGMENT AND DISMISSING PLAINTIFF’S REVIEWREOPENING PETITION BASED UPON THE DOCTRINE OF
RES JUDICATA
In its March 2, 2022 ruling, the Court of Appeals first states that the

Defendants argue, “that because the Commissioner previously concluded
Green did not experience a permanent disability, she is barred by res
judicata from seeking review-reopening”. (Ex. A, Court of Appeals Ruling,
p. 7). The Court of Appeals further found that such an argument does not
comport with the review-reopening statute and Iowa case law. See id. The
Court of Appeals’ findings in this regard are erroneous for two reasons.
First, they misconstrue the Defendants’ arguments on appeal, and second,
they rely upon case law which is factually distinguishable from the case sub
judice. Importantly, the controlling law on this issue actually and directly
supports a finding that the Agency was correct in granting summary
judgment in favor of the Defendants, based upon the doctrine of res
judicata.
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Defendants do not assert “that because the Commissioner previously
concluded Green did not experience a permanent disability, she is barred by
res judicata from seeking review-reopening”. (See Ex. A, Court of Appeals
Ruling, p. 7 (emphasis added)).The question presented by the Defendants in
their Motion for Summary Judgment before the Agency was whether the
Plaintiff had a right to file for, or seek, review-reopening when she failed, in
the underlying case, to prove any permanent disability caused by her work
injury. It was not a question of the extent of disability, but one of
proximate cause. Under the facts and law, the Agency correctly concluded
Plaintiff did not have such right.
A.

Beier Glass Co. v. Brundige Is Not Controlling
The Iowa Court of Appeals notes that the Iowa Supreme Court found,

in Beier Glass Co. v. Brundige, that an award of only medical benefits can
be reviewed on review-reopening. Importantly, Beier Glass involves facts
and issues that are entirely, and very materially, different from the case sub
judice, and is thus not controlling authority. The issue in Beier Glass was
“whether a workers’ compensation arbitration award of solely medical
benefits renders a subsequent petition for disability benefits subject to the
three-year statute of limitations on review-reopening or the two-year
18

limitation on original claims.” Beier Glass, 329 N.W.2d 280, 281 (Iowa
1983). Here, the Commissioner found Plaintiff was, and is, precluded from
filing a review-reopening petition because she already had the opportunity
to fully litigate her case, and it has already been decided that she failed to
prove a causal relationship to any alleged permanent disability. In addition,
unlike in Beier Glass, here Plaintiff was not awarded any benefits beyond
those which had already been paid; thus, the Commissioner correctly
concluded there was no award of benefits that could be subject to review in
a review-reopening proceeding. Therefore, Beier Glass is simply not
controlling authority for the particular issue before the Court.
B.

Plaintiff Cannot Seek Review-Reopening When She has Already
Litigated the Issue of Causation and the Issue has Been Resolved
Against Her

In its March 2, 2022 ruling, the Iowa Court of Appeals stated as
follows:
The parties do not dispute Green suffered a workrelated injury. The employer contends res judicata
bars Green’s further recovery because the agency
concluded she did not suffer permanent
impairment following her 2012 work related
injury. But, Green alleges a change of her
condition and that her current condition
constitutes a worsening of her physical condition
or that a temporary disability has developed into a
permanent disability condition. Both allegations, if
19

proved, are ways to warrant a review-reopening.
(Ex. A, Court of Appeals Ruling, p. 8 (emphasis in original)). As Deputy
Copley stated in her Ruling on Defendants’ Motion for Summary Judgment,
any argument relating to the causal relation of Plaintiff’s current treatment
to her work injury or an alleged worsening of physical condition is “putting
the cart before the horse.” (Ruling on Def’s MSJ, p. 3). Those issues could
be determined in a hearing on review-reopening, but only if Plaintiff had the
right to file the petition in the first place. See Kohlhaas v. Hog Slat, Inc.,
777 N.W.2d 387, 393 (Iowa 2009) (noting that res judicata principles apply
to review-reopening proceedings, and “that the agency, in a reviewreopening petition, should not reevaluate an employee’s level of
physical impairment or earning capacity if all of the facts and
circumstances were known or knowable at the time of the original
action” (emphasis added)). Here, Plaintiff did not have such right.
In the Review-Reopening Appeal Decision, the Commissioner
specifically recognized that the worsening of a claimant’s condition and/or
the development of a temporary disability into a permanent disability “are
recognized avenues for proving a change in condition” for purposes of
review-reopening. However, “they cannot be utilized when, as in this case,
20

the issues of claimant’s entitlement to future medical benefits and temporary
and permanent disability were previously ripe for determination and
were decided adversely to claimant.” (Ex. B, Review-Reopening Appeal
Dec., p. 4) (emphasis added). In essence, one cannot re-start a race she has
already lost.
In this case, a finding was made that Plaintiff was not entitled to any
award of future medical benefits, any additional temporary benefits, or any
permanent disability benefits, because she “failed to prove her work injury
caused any temporary disability beyond that already paid by defendants or
any permanent disability or loss of earning capacity.” (Id. at p. 5. (emphasis
added)). Importantly, it was also found that Plaintiff “failed to prove the
causal relationship between her work injury and future medical care given
that her injuries had resolved and her treating physicians and independent
medical examination doctor were not recommending additional care.” (Id.
(emphasis added)). These finding were affirmed at each level of appeal
through the Agency and the District Court. Thus, the Commissioner found
Plaintiff was and is precluded from filing a review-reopening petition
because she already had the opportunity to fully litigate her case, and it
has already been decided that she failed to prove a causal relationship
21

to any alleged disability. (See Ex. B, Review-Reopening App. Dec., pp.
4—5). This conclusion is well-supported by Iowa law.
Although a claimant will not be required to show that her current
symptoms were not contemplated at the time of the original settlement, res
judicata principles still apply in review-reopening proceedings. Kohlhaas,
777 N.W.2d at 393. The agency cannot reevaluate the claimant’s physical
impairment level or earning capacity “if all of the facts and circumstances
were known or knowable at the time of the original action.” Id. To allow
otherwise would defeat the purpose behind the legislature’s enactment of
the Workers’ Compensation Act: “to avoid litigation, lessen the expense
incident thereto, minimize appeals, and afford an efficient and speedy
tribunal to determine and award compensation.” Id. (citing Stice v. Consol.
Ind. Coal Co., 291 N.W. 452, 456 (Iowa 1940)). Thus, after adjudication
and absent appeal and remand, the commissioner has no authority to change
compensation based upon the same or substantially same facts that were
previously considered and determined. Id.
The Iowa Supreme Court in Kohlhaas v. Hog Slat, Inc. and Rose v.
John Deere Ottumwa Works held that a claimant may seek reviewreopening when he or she has sustained a temporary disability that later
22

becomes a permanent disability. Kohlhaas, 777 N.W.3d at 382; Rose, 247
Iowa 900, 76 N.W.3d 756, 759 (Iowa 1956). However, to understand this
holding, it is important to review the factual background of Rose, the case in
which the Iowa Supreme Court first recognized this method of
demonstrating a change in condition for purposes of review-reopening.
In Rose, the claimant injured his back while working for the
employer. Rose, 76 N.W.2d at 758. As a result of the injury, he missed
several weeks of work. Id. His employer voluntarily paid medical benefits
and weekly benefits. Id. Importantly, before the claimant filed his reviewreopening petition, there was no award or settlement agreement, and
instead, the weekly benefits “were made for, and on the assumption there
was only, temporary disability.” Id. Therefore, in Rose, before the reviewreopening petition was filed, the issue of causation for any permanent
disability had not yet been conclusively determined. That is not true in
the instant case.
The claimant in Rose later filed a review-reopening petition, asserting
that he suffered from permanent partial disability as a result of his work
injury. Id. On review-reopening, the deputy commissioner found that the
claimant had, in fact, suffered permanent partial disability as a result of his
23

work injury. Id. Importantly, this was the first time any analysis or decision
had been made regarding whether the claimant’s work injury had caused
any permanent disability. See id.
Here, unlike in Rose, there has already been a determination
regarding whether Plaintiff suffered any permanent disability as a result of
her work injury. See id. In other words, unlike in Rose, this reviewreopening would not be the first time Plaintiff has the opportunity to litigate
the issue of causation as applied to any permanent disability. See id. Rather,
Plaintiff had the opportunity to litigate the issue in Arbitration, on intraagency Appeal, and on Judicial Review. Thus, unlike in Rose, here Plaintiff
is attempting to relitigate the issue of causation for any disability, which has
already been litigated and decided, and the Iowa Supreme Court has held
that this is an impermissible use of review-reopening proceedings. See
Kohlhaas, 777 N.W. 2d at 393.
In addition, the Agency correctly distinguished Kohlhaas from the
instant case as follows:
The court in Kohlhaas recognized reviewreopening proceedings are intended to address
‘future developments,’ meaning changes that
occur after the initial award or settlement, such as
a claimant reaching MMI after an initial award of
24

running healing period benefits, or a claimant
sustaining a compensable diminution of earning
capacity after an initial award of industrial
disability. See Kohlhaas, 777 N.W.2d at 392.
However, given the court’s holding that reviewreopening proceedings are not to be used as a
tool to relitigate causation issues that were
decided in the initial award, the court’s
reference to ‘future developments’ was not an
invitation to [Plaintiff] to take a ‘second bite at
the apple’ regarding issues that have already
been litigated and decided.
(See Ex. B, Review-Reopening App. Dec., p. 6 (emphasis added)). In other
words, Plaintiff “cannot be allowed to resurrect her claims by simply
seeking additional treatment after the initial award”, when it has been
conclusively established that “her condition resolved without any
permanent disability, she sustained no temporary disability beyond
what was already paid, and she is not entitled to future medical
benefits.” (See id. (emphasis added)).
In essence, the only way Plaintiff can ever recover, based upon the
history of this case, is if she is allowed to relitigate the issue of causation as
to her alleged disability. To do so would be an impermissible use of a
Review-Reopening proceeding under Iowa law.

Therefore, the Agency

decision, granting summary judgment in favor of the Defendants based upon
25

res judicata principles, should have been affirmed. Defendants respectfully
request the Iowa Supreme Court grant their Application for Further Review
and find that the Court of Appeals decision should be overruled, thus
reinstating the final Agency decision.
CONCLUSION
In sum, for the reasons set forth above, the Agency correctly ruled in
favor of the Defendants on their Motion for Summary Judgment, dismissing
Plaintiff’s Petition for Review-Reopening. There are no genuine issues of
material fact on the question of whether Plaintiff’s claims are barred by the
principle of res judicata. Any facts regarding the medical treatment Plaintiff
sought on her own, after the Arbitration Decision, are simply irrelevant and
immaterial to this issue. The Commissioner correctly applied Iowa law to
the facts of this case and found that Plaintiff’s claims were barred, as she
failed to prove any permanent disability caused by her work injury and
could not use a Review-Reopening Petition as a vehicle to re-litigate the
issue of causation. Therefore, the District Court’s decision on ReviewReopening should have been reversed, and the Commissioner’s decision
should have been affirmed in its entirety. Defendants respectfully request
the Iowa Supreme Court grant their Application for Further Review and
26

reverse the decision of the Iowa Court of Appeals, which erroneously
affirmed the District Court decision.
REQUEST FOR ORAL ARGUMENT
Defendants respectfully request to be heard orally upon the
acceptance of this Application for Further Review.
Respectfully submitted,
PATTERSON LAW FIRM, L.L.P.
505 Fifth Avenue, Suite 729
Des Moines, IA 50309-2390
Phone: 515-283-2147
FAX: 515-283-1002
Email: rclark@pattersonfirm.com
Email: bsalyars@pattersonfirm.com

By: /s/ Ryan M. Clark
Ryan M. Clark

AT0001578

By: /s/ Brittany N. Salyars
Brittany N. Salyars AT0013832
ATTORNEYS FOR
DEFENDANTS-APPELLANTS
NCIRSWA and IMWCA
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IN THE COURT OF APPEALS OF IOWA
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CLERK OF SUPREME COURT

No. 21-0490
Filed March 2, 2022

ALEVIA GREEN,
Plaintiff-Appellee,
vs.
NORTH CENTRAL IOWA REGIONAL SOLID WASTE AUTHORITY and
IOWA MUNICIPALITIES WORKERS’ COMPENSATION ASSOCIATION,
Defendants-Appellants.
________________________________________________________________

Appeal from the Iowa District Court for Webster County, Kurt L. Wilke,
Judge.

In this review-reopening action, an employer and its insurer appeal the
district court’s reversal of the workers’ compensation commissioner’s grant of
summary judgment in their favor. AFFIRMED AND REMANDED.

Ryan M. Clark and Brittany N. Salyars of Patterson Law Firm, L.L.P., Des
Moines, for appellants.
Jerry L. Schnurr III of Schnurr Law Firm, P.C., Fort Dodge, for appellee.

Heard by Bower, C.J., and Vaitheswaran and Chicchelly, JJ.
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BOWER, Chief Judge.
In this review-reopening action, an employer and its insurer appeal the
district court’s reversal of the workers’ compensation commissioner’s grant of
summary judgment in their favor.1 Because we agree the commissioner erred in
granting the employer’s motion for summary judgment, we affirm with directions to
remand to the agency for further proceedings.
I. Background Facts and Proceedings.
On April 30, 2012, Alevia Green was sorting newspapers at the employer’s
recycling center when a truck unloaded more paper from a dumpster and a
dumpster door fell off and hit Green in the head and neck. She suffered “cervical
strain, head trauma, and right shoulder strain.” The employer paid temporary
disability benefits from April 30 to August 7, 2012. On August 8, she was found to
have reached maximum medical improvement “with symptoms of resolving
cervical strain, closed head trauma, and right shoulder strain.” She continued to
experience migraine headaches.
Arbitration proceedings. Green sought workers’ compensation benefits for
permanent disability. Further background proceedings were summarized by a
deputy workers’ compensation commissioner:
At the October 6, 2014 [arbitration] hearing, the parties stipulated
[Green] sustained a work-related injury resulting in temporary
disability, though they disputed whether [her] injury caused any
permanent disability or additional periods of temporary disability.
In an arbitration decision issued on December 19, 2014, a
deputy workers’ compensation commissioner determined [Green]
did not meet her burden of establishing that her work injury caused
1

The employer, North Central Iowa Regional Solid Waste Authority, and its
workers’ compensation insurer, Iowa Municipalities Workers’ Compensation
Association, will be referred collectively as the employer.
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any permanent impairment or loss of earning capacity. Specifically,
the deputy commissioner found “[Green] suffered mild (at most) brain
injury and some relatively minor physical injury, all of which resolved
without any permanency.”
The deputy commissioner also
determined [Green] was not entitled to additional temporary benefits
or medical benefits beyond those already paid by [the employer]. He
noted the period of temporary benefits sought by [Green] was “long
after [Green’s] temporary disability was resolved” and that [the
employer] had “reimbursed [Green] for all reasonable medical
expenses incurred in the treatment of the injury.” [Green] appealed.
On April 11, 2016, the commissioner issued an appeal
decision affirming the arbitration decision in its entirety with some
additional analysis. The commissioner specifically affirmed the
deputy commissioner’s finding that [Green] failed to carry her burden
of proof that her work injury caused permanent disability. The
commissioner also specifically affirmed the deputy commissioner’s
finding that [the employer was] not responsible for any additional
medical care or treatment beyond what had already been paid.
Based on the fact that neither [Green’s] own independent medical
examiner nor any of her authorized treating medical providers were
recommending additional treatment for her work injury, the
commissioner added that “[the employer is] not responsible for any
ongoing or future medical care or treatment.” Lastly, because the
deputy commissioner’s finding that [Green] was not entitled to
additional temporary benefits was not appealed, it was not
addressed by the commissioner. [Green] then filed a petition for
judicial review.
On May 1, 2017, the district court issued its ruling. The court
affirmed the commissioner’s decision but for his findings regarding
[Green]’s claims for reimbursement of past medical expenses. That
portion of the decision was reversed and remanded.
In a remand decision dated March 8, 2018, the commissioner
found [the employer] liable for past medical charges incurred
[between] . . . April 30, 2012 . . . and . . . May 17, 2012. The
commissioner determined [the employer was] liable for no other
charges.
Petition for review-reopening. On June 4, 2018, Green filed a petition for
review-reopening, asserting she was permanently and totally disabled as a result
of the April 30, 2012 injury. The employer filed a motion for summary judgment,
asserting it was entitled to judgment as a matter of law because Green could not
relitigate the extent of her injuries. Green resisted, alleging “her condition arising
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out of her injury of April 30, 2012[,] has worsened or her temporary disability has
developed into a permanent impairment and disability.” Green asserted genuine
issues of material fact precluded summary judgment and attached documentation
of medical treatments attributed to her 2012 injury, including an April 28, 2015
notation by Dr. Shahnawaz Karim, which states:
A [thirty-nine]-year-old female with headaches that started after the
injury. She does seem to be depressed. At this point, I am not sure
how much of her disability is because of the associated psychiatric
problems. I did advise the patient that the recovery is going to take
time, that depression and migraine headaches are inter-related.
Weight loss is going to help. I have started the patient on
[medication]. I have given her written instructions. In future I will try
to get the records for neuropsychological testing from
Dr. Andrikopoulos. Followup in [three] months.
On July 29, 2015, Dr. Karim notes:
History of present illness: Patient is a [thirty-nine]-year-old female
with long-standing history of migraine headaches. Patient states that
headache frequency has not changed. . . . She does not have a job
currently. She admits to having social anxiety. She has a
psychiatrist and was getting therapy. . . .
She stated that
psychotherapy was helpful. She does not have a job but is interested
in finding one. She still feels sad.
Green participated in physical therapy from January through March 2017.
She was evaluated for chronic pain by Dr. Bushra Nauman on September 15,
2017. Green reported pain beginning at the base of her skull and shooting up into
her forehead and temples and pain at the top of her right shoulder and in between
her shoulder blades, which had continued since the work injury. Dr. Nauman
performed trigger point injections in October, and Green participated in additional
physical therapy in February and March 2018.
On October 11, 2018, a deputy commissioner granted the employer
summary judgment, ruling “the issues of [Green’s] entitlement to future medical
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benefits and temporary and permanent disability were previously ripe for
determination and decided adversely to [her].” The deputy wrote:
At the outset, before inquiry can be made into whether
claimant sustained a change in condition, there must first be an
award of compensation. See Iowa Code § 86.14(2) [(2018)].
Without an award of compensation, there is nothing to end, diminish,
or increase. See id. In this case, it was determined that [Green]
sustained a temporary injury that had resolved by the underlying
hearing. Because [Green’s] injury resolved, the commissioner found
[she] sustained no permanent disability and was not entitled to
temporary disability benefits beyond those already paid. Given that
[Green’s] condition resolved and there were no recommendations for
future care, the commissioner also determined [the employer was]
not responsible for future medical care.
Based on these
determinations, [Green] was awarded no compensation that could
be ended, diminished, or increased upon review-reopening.
Because [Green] failed to satisfy the prerequisite to the inquiry of
whether she sustained a change in condition, I conclude [she] is
precluded from bringing a review-reopening claim.
On intra-agency appeal, the commissioner affirmed the grant of summary
judgment to the employer, agreeing that Green’s “claim for permanency has
already been litigated and decided.”
Green then sought judicial review.

The district court reversed the

commissioner, concluding “the commissioner’s conclusion that Green’s lack of
award renders it incapable of being increased is illogical. The conclusion that
Green is precluded from bringing a review-reopening claim is erroneous.” The
court explained:
The commissioner presumes that if no compensable injuries were
proven at the arbitration hearing, they can never be proven to have
changed in condition. But the review-reopening presupposes a
potential “change in condition” (including from temporary to
permanent). Such a change in condition may still be causally related
to a work injury. On this matter, the parties have a difference of
opinion as to the medical evidence produced on the present claim
(whether a temporary injury has morphed into a permanent one).
Such a difference of opinion as to a matter so consequential is a
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genuine issue of material fact. Because such a fact issue exists, the
[employer is] not entitled to summary judgment. Green’s reviewreopening claim is not barred by res judicata. The commissioner’s
conclusion to the contrary was erroneous.
The employer now appeals, asserting the district court erred in concluding
Green’s review-reopening petition was not barred by res judicata.
II. Scope and Standards of Review.
On a petition for judicial review of a commissioner’s decision, the district
court acts in an appellate capacity to correct errors of law. See Mike Brooks, Inc.
v. House, 843 N.W.2d 885, 888-89 (Iowa 2014). When the judicial-review ruling
is appealed, the appellate court applies “the standards of chapter 17A to determine
whether we reach the same conclusions as the district court. If we reach the same
conclusions, we affirm; otherwise we may reverse.” Id. at 889.
We also review summary judgment rulings for correction of errors of law.
Kunde v. Est. of Bowman, 920 N.W.2d 803, 806 (Iowa 2018).
“[W]e are not bound by the agency’s interpretation of the law and ‘may
substitute our interpretation for the agency’s.’” Grant v. Iowa Dep’t of Hum. Servs.,
722 N.W.2d 169, 173 (Iowa 2006) (emphasis and citation omitted). Whether res
judicata is applicable is question of law. See id.
III. Discussion.
We begin with the statutory provisions applicable here.

Iowa Code

section 86.14(2) addresses review-reopening proceedings: “In a proceeding to
reopen an award for payments or agreement for settlement as provided by
section 86.13, inquiry shall be into whether or not the condition of the employee
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warrants an end to, diminishment of, or increase of compensation so awarded or
agreed upon.” Iowa Code section 85.26(2) states, in part:
An award for payments or an agreement for settlement
provided by section 86.13 for benefits under this chapter or
chapter 85A or 85B, where the amount has not been commuted, may
be reviewed upon commencement of reopening proceedings by the
employer or the employee within three years from the date of the last
payment of weekly benefits made under the award or agreement.
The employer argues that because the commissioner previously concluded
Green did not experience a permanent disability, she is barred by res judicata from
seeking review-reopening. This premise is not supported by the statute or our
case law. In Beier Glass Co. v. Brundige, our supreme court discussed the history
and procedure of claim review-reopening, including a reference to section
86.14(2), and concluded an “award” of only medical benefits is eligible for a reviewreopening. 329 N.W.2d 280, 282–86 (Iowa 1983).
In Kohlhaas v. Hog Slat, Inc., the Iowa Supreme Court clarified what was
needed to justify a review-reopening claim, stating:
The workers’ compensation statutory scheme contemplates that
future
developments
(post-award
and
post-settlement
developments), including the worsening of a physical condition or a
reduction in earning capacity, should be addressed in review
reopening proceedings. Iowa Code § 86.14(2). The reviewreopening claimant need not prove, as an element of his claim, that
the current extent of disability was not contemplated by the
commissioner (in the arbitration award) or the parties (in their
agreement for settlement).
A compensable review-reopening claim filed by an employee
requires proof by a preponderance of the evidence that the
claimant’s current condition is “proximately caused by the original
injury.”
777 N.W.2d 387, 392 (Iowa 2009) (emphasis added) (citation omitted).
The doctrine of res judicata includes both claim preclusion
and issue preclusion. . . . Under issue preclusion, once a court has
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decided an issue of fact or law necessary to its judgment, the same
issue cannot be relitigated in later proceedings. . . . Under our fourpart test, the doctrine applies to prevent relitigation if:
(1) the issue determined in the prior action is identical
to the present issue; (2) the issue was raised and
litigated in the prior action; (3) the issue was material
and relevant to the disposition in the prior action; and
(4) the determination made of the issue in the prior
action was necessary and essential to that resulting
judgment.
Winnebago Indus., Inc. v. Haverly, 727 N.W.2d 567, 571–72 (Iowa 2006) (citations
omitted).
The parties do not dispute Green suffered a work-related injury.

The

employer contends res judicata bars Green’s further recovery because the agency
concluded she did not suffer permanent impairment following her 2012 work
related injury. But, Green alleges a change of her condition and that her current
condition constitutes a worsening of her physical condition or that a temporary
disability has developed into a permanent disability condition. Both allegations, if
proved, are ways to warrant a review-reopening. Kohlhaas, 777 N.W.2d at 392.
Summary judgment is only proper when the movant establishes there is no
genuine issue of material fact and they are entitled to judgment as a matter of law.
Iowa R. Civ. P. 1.981(3); Goodpaster v. Schwan’s Home Serv., Inc., 849 N.W.2d
1, 6 (Iowa 2014).

We review the record in the light most favorable to the

nonmoving party. Goodpaster, 849 N.W.2d at 6. And we are mindful that “[o]ur
policy is to liberally construe workers’ compensation statutes in favor of the
worker.” Beier Glass, 329 N.W.2d at 283.
“To justify an increase in compensation benefits, ‘[t]he claimant carries the
burden of establishing by a preponderance of the evidence that, subsequent to the
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date of the award under review, he or she has suffered an impairment or lessening
of earning capacity proximately caused by the original injury.’” Simonson v. SnapOn Tools Corp., 588 N.W.2d 430, 434 (Iowa 1999) (emphasis and citation omitted).
Green has asserted her change in condition is proximately caused by her workrelated injury and submitted medical records in support of her claim. At this point
in the proceedings and viewing the evidence in the light most favorable to Green,
we agree with the district court that disputed material facts preclude summary
judgment in the employer’s favor.
While the agency may ultimately determine Green did not prove she was
entitled to benefits, the evidence presented is sufficient to establish a factual issue
concerning her claim, and Green is entitled to present her evidence and have the
agency make a determination based upon that evidence. We thus affirm the ruling
of the district court finding the agency erred in granting the employer’s motion for
summary judgment and dismissing Green’s review-reopening petition, and we
remand the matter back to the agency for further proceedings.
AFFIRMED AND REMANDED.
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7KH &RXUW UHFLWHV WKH IROORZLQJ SURFHGXUDO KLVWRU\ H[FHSWHG IURP WKH DSSHDOHGIURP
GHFLVLRQEHIRUHWKH,RZD:RUNHUV¶&RPSHQVDWLRQ&RPPLVVLRQ
2Q2FWREHUWKLVFDVHSURFHHGHGWRKHDULQJLQDUELWUDWLRQ$WWKH2FWREHU
  KHDULQJ WKH SDUWLHV VWLSXODWHG >*UHHQ@ VXVWDLQHG D ZRUNUHODWHG LQMXU\
UHVXOWLQJLQWHPSRUDU\GLVDELOLW\WKRXJKWKH\GLVSXWHGZKHWKHU>KHU@LQMXU\FDXVHG
DQ\SHUPDQHQWGLVDELOLW\RUDGGLWLRQDOSHULRGVRIWHPSRUDU\GLVDELOLW\

,Q DQ DUELWUDWLRQ GHFLVLRQ LVVXHG RQ 'HFHPEHU   D GHSXW\ ZRUNHUV¶
FRPSHQVDWLRQ FRPPLVVLRQHU GHWHUPLQHG >*UHHQ@ GLG QRW PHHW KHU EXUGHQ RI
HVWDEOLVKLQJ WKDW KHU ZRUN LQMXU\ FDXVHG DQ\ SHUPDQHQW LPSDLUPHQW RU ORVV RI
HDUQLQJFDSDFLW\>@7KHGHSXW\FRPPLVVLRQHUDOVRGHWHUPLQHG>*UHHQ@ZDVQRW
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HQWLWOHGWRDGGLWLRQDOWHPSRUDU\EHQHILWVRUPHGLFDOEHQHILWVEH\RQGWKRVHDOUHDG\
SDLGE\>5HVSRQGHQWV@>*UHHQ@DSSHDOHG

2Q $SULO   WKH FRPPLVVLRQHU LVVXHG DQ DSSHDO GHFLVLRQ DIILUPLQJ WKH
DUELWUDWLRQGHFLVLRQLQLWVHQWLUHW\ZLWKVRPHDGGLWLRQDODQDO\VLV7KHFRPPLVVLRQHU
VSHFLILFDOO\DIILUPHGWKHGHSXW\FRPPLVVLRQHU¶VILQGLQJWKDW>*UHHQ@IDLOHGWRFDUU\
KHU EXUGHQ RI SURRI WKDW KHU ZRUN LQMXU\ FDXVHG SHUPDQHQW GLVDELOLW\ 7KH
FRPPLVVLRQHU DOVR VSHFLILFDOO\ DIILUPHG WKH GHSXW\ FRPPLVVLRQHU¶V ILQGLQJ WKDW
>5HVSRQGHQWV@ZHUHQRWUHVSRQVLEOHIRUDQ\DGGLWLRQDOPHGLFDOFDUHRUWUHDWPHQW
EH\RQGZKDWKDGDOUHDG\EHHQSDLG $SSHDO'HFLVLRQS >*UHHQ@WKHQILOHG
DSHWLWLRQIRUMXGLFLDOUHYLHZ

2Q 0D\   WKH 'LVWULFW &RXUW LVVXHG LWV UXOLQJ 7KH FRXUW DIILUPHG WKH
FRPPLVVLRQHU¶V GHFLVLRQ EXW IRU KLV ILQGLQJV UHJDUGLQJ >*UHHQ@¶V FODLPV IRU
UHLPEXUVHPHQWRISDVWPHGLFDOH[SHQVHV7KDWSRUWLRQRIWKHGHFLVLRQZDVUHYHUVHG
DQGUHPDQGHG

,QDUHPDQGGHFLVLRQGDWHG0DUFKWKHFRPPLVVLRQHUIRXQG>5HVSRQGHQWV@
OLDEOHIRUSDVWPHGLFDOFKDUJHV>@7KHFRPPLVVLRQHUGHWHUPLQHG>5HVSRQGHQWV@
ZHUHOLDEOHIRUQRRWKHUFKDUJHV

>5HVSRQGHQWV@DVVHUWHGWKH\DUHHQWLWOHGWRVXPPDU\MXGJPHQWRQ>*UHHQ@¶VUHYLHZ
UHRSHQLQJSHWLWLRQEHFDXVH>*UHHQ@³VXIIHUHGQRGLVDELOLW\WKDWFRXOGEHUHYLHZHG
LQ DUHYLHZ UHRSHQLQJSURFHHGLQJ´ ,QKHUUHVLVWDQFHWRWKHPRWLRQIRUVXPPDU\
MXGJPHQW>*UHHQ@DVVHUW>HG@VKHKDVVHHQDQXPEHURIKHDOWKFDUHSURYLGHUVVLQFH
WKH RULJLQDO KHDULQJ RQ 2FWREHU   DQG WKLV QHZ WUHDWPHQW UDLVHV D IDFWXDO
LVVXHUHJDUGLQJZKHWKHUKHUFRQGLWLRQKDVZRUVHQHGRUGHYHORSHGLQWRDSHUPDQHQW
GLVDELOLW\

,Q HVVHQFH >*UHHQ@ DVVHUW>HG@ WKHUH LV D IDFWXDO GLVSXWH UHJDUGLQJ ZKHWKHU VKH
VXVWDLQHGDZRUVHQLQJLQFRQGLWLRQDQG>5HVSRQGHQWV@DVVHUWWKHH[LVWHQFHRUQRQ
H[LVWHQFHRIDZRUVHQLQJLQFRQGLWLRQLVLUUHOHYDQWEHFDXVH>*UHHQ@LVSUHFOXGHGDV
D PDWWHU RI ODZ IURP VHHNLQJ UHYLHZUHRSHQLQJ JLYHQ WKH ILQGLQJV LQ >*UHHQ@¶V
XQGHUO\LQJSHWLWLRQLQDUELWUDWLRQ

$SSHDO'HFLVLRQ-DQ 

*UHHQ ILOHG WKH DIRUHPHQWLRQHG 5HYLHZ 5HRSHQLQJ 3HWLWLRQ ZLWK WKH ,RZD :RUNHUV¶
&RPSHQVDWLRQ &RPPLVVLRQHU RQ -XQH   *UHHQ¶V 5HYLHZ5HRSHQLQJ 3HWLWLRQ DOOHJHG D
GLVSXWHUHJDUGLQJWKH³H[WHQW´RIKHUGLVDELOLW\IURPWKH$SULOLQMXU\
,QUHVSRQVHWRWKH5HYLHZ5HRSHQLQJ3HWLWLRQ5HVSRQGHQWVILOHGD0RWLRQIRU6XPPDU\
-XGJPHQW RQ 6HSWHPEHU   DVVHUWLQJ WKH\ ZHUH HQWLWOHG WR MXGJPHQW DV D PDWWHU RI ODZ
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EHFDXVHUHVMXGLFDWDSULQFLSOHVSUHYHQWHGWKH&RPPLVVLRQIURPUHHYDOXDWLQJWKHLVVXHRI*UHHQ¶V
LPSDLUPHQW
2Q 2FWREHU   'HSXW\ :RUNHUV¶ &RPSHQVDWLRQ &RPPLVVLRQHU ILOHG KHU 5XOLQJ
JUDQWLQJ5HVSRQGHQWV¶0RWLRQIRU6XPPDU\-XGJPHQW6KHDJUHHGZLWK5HVSRQGHQWVWKDW*UHHQ
ZDVSUHFOXGHGIURPVHHNLQJUHYLHZUHRSHQLQJGXHWRUHVMXGLFDWDSULQFLSOHV
*UHHQDSSHDOHGWKH5XOLQJRIWKH'HSXW\&RPPLVVLRQHU2Q-DQXDU\WKH,RZD
:RUNHUV¶&RPSHQVDWLRQ&RPPLVVLRQHUDIILUPHGWKH'HSXW\¶V5XOLQJ*UHHQWKHQILOHGWKHLQVWDQW
3HWLWLRQIRU-XGLFLDO5HYLHZRQ)HEUXDU\DVNLQJWKLV&RXUWWRUHYHUVHWKH&RPPLVVLRQHU¶V
5HYLHZ5HRSHQLQJ$SSHDO'HFLVLRQDQGWRUHPDQGWKHPDWWHUWRWKH&RPPLVVLRQ2WKHUQHFHVVDU\
IDFWVZLOOEHDGGXFHGEHORZ

,,
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7KH,RZD$GPLQLVWUDWLYH3URFHGXUH$FW,RZD&RGHFKDSWHU$JRYHUQVWKHVFRSHRIWKH
FRXUW¶VUHYLHZLQZRUNHUV¶FRPSHQVDWLRQFDVHV,RZD&RGH  0H\HUY,%3,QF
1:G ,RZD ³8QGHUWKH$FWZHPD\RQO\LQWHUIHUHZLWKWKHFRPPLVVLRQHU¶V
GHFLVLRQ LI LW LV HUURQHRXV XQGHU RQH RI WKH JURXQGV HQXPHUDWHG LQ WKH VWDWXWH DQG D SDUW\¶V
VXEVWDQWLDOULJKWVKDYHEHHQSUHMXGLFHG´0H\HU1:GDW$SDUW\FKDOOHQJLQJDJHQF\
DFWLRQEHDUVWKHEXUGHQRIGHPRQVWUDWLQJWKHDFWLRQ¶VLQYDOLGLW\DQGUHVXOWLQJSUHMXGLFH,RZD&RGH
$  D 7KLVFDQEHVKRZQLQDQXPEHURIZD\VLQFOXGLQJSURRIWKHDFWLRQZDVXOWUDYLUHV
OHJDOO\HUURQHRXVXQVXSSRUWHGE\VXEVWDQWLDOHYLGHQFHLQWKHUHFRUGZKHQWKDWUHFRUGLVYLHZHGDV
D ZKROH RU RWKHUZLVH XQUHDVRQDEOH DUELWUDU\ FDSULFLRXV RU DQ DEXVH RI GLVFUHWLRQ 6HH LG 
$  7KHGLVWULFWFRXUWDFWVLQDQDSSHOODWHFDSDFLW\WRFRUUHFWHUURUVRIODZRQWKHSDUWRI
WKHDJHQF\*UXQGPH\HUY:H\HUKDHXVHU&R1:G ,RZD 
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³,IWKHFODLPRIHUURUOLHVZLWKWKHDJHQF\¶VILQGLQJVRIIDFWWKHSURSHUTXHVWLRQRQUHYLHZ
LVZKHWKHUVXEVWDQWLDOHYLGHQFHVXSSRUWVWKRVHILQGLQJVRIIDFW´ZKHQWKHUHFRUGLVYLHZHGDVD
ZKROH0H\HU1:GDW)DFWXDOILQGLQJVUHJDUGLQJWKHDZDUGRIZRUNHUV¶FRPSHQVDWLRQ
EHQHILWVDUHZLWKLQWKHFRPPLVVLRQHU¶VGLVFUHWLRQVRWKHFRXUWLVERXQGE\WKHFRPPLVVLRQHU¶V
ILQGLQJVRIIDFWLIWKH\DUHVXSSRUWHGE\VXEVWDQWLDOHYLGHQFH0\FRJHQ6HHGVY6DQGV1:G
± ,RZD 6XEVWDQWLDOHYLGHQFHLVGHILQHGDVHYLGHQFHRIWKHTXDOLW\DQGTXDQWLW\
³WKDWZRXOGEHGHHPHGVXIILFLHQWE\DQHXWUDOGHWDFKHGDQGUHDVRQDEOHSHUVRQWRHVWDEOLVKWKH
IDFWDWLVVXHZKHQWKHFRQVHTXHQFHVUHVXOWLQJIURPWKHHVWDEOLVKPHQWRIWKDWIDFWDUHXQGHUVWRRGWR
EHVHULRXVDQGRIJUHDWLPSRUWDQFH´,RZD&RGH$  I  0\FRJHQ1:GDW
7KHFRPPLVVLRQHU¶VGHFLVLRQPXVWEHVXIILFLHQWO\GHWDLOHGWRVKRZWKHSDWKKHKDVWDNHQWKURXJK
WKHFRQIOLFWLQJHYLGHQFH&DWDOIRY)LUHVWRQH7LUH 5XEEHU&R1:G ,RZD
 
,IWKHFODLPRIHUURUOLHVZLWKWKHDJHQF\¶VDSSOLFDWLRQRIODZWRWKHIDFWVWKHDJHQF\PD\
EHRYHUWXUQHGIRUUHDVRQVVXFKDVDQHUURQHRXVLQWHUSUHWDWLRQRIODZLUUDWLRQDOUHDVRQLQJIDLOXUH
WRFRQVLGHUUHOHYDQWIDFWVRULUUDWLRQDOLOORJLFDORUZKROO\XQMXVWLILDEOHDSSOLFDWLRQRIODZWRWKH
IDFWV,RZD&RGH$  F  L  M  P ³:HDOORFDWHVRPHGHJUHHRIGLVFUHWLRQLQRXUUHYLHZ
RIWKLVTXHVWLRQEXWQRWWKHEUHDGWKRIGLVFUHWLRQJLYHQWRWKHILQGLQJVRIIDFW´0H\HUY,%3,QF
1:G ,RZD ³7KHVHGLIIHUHQWDSSURDFKHVWRRXUUHYLHZRIPL[HGTXHVWLRQV
RIODZDQGIDFWPDNHLWHVVHQWLDOIRUFRXQVHOWRVHDUFKIRUDQGSLQSRLQWWKHSUHFLVHFODLPRIHUURU
RQDSSHDO´,G7KDWLV³>L@IWKHFODLPRIHUURUOLHVZLWKWKHDJHQF\¶VILQGLQJVRIIDFW´WKHFRXUW
DSSOLHV WKH VXEVWDQWLDO HYLGHQFH VWDQGDUG EXW LI WKH FODLPHG HUURU LV EDVHG RQ WKH DJHQF\¶V
LQWHUSUHWDWLRQRIODZWKHTXHVWLRQRQUHYLHZLVZKHWKHUWKHDJHQF\¶VLQWHUSUHWDWLRQZDVHUURQHRXV
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,G ,IWKH FODLPOLHVZLWKWKHXOWLPDWHFRQFOXVLRQUHDFKHGWKHQWKHFKDOOHQJHLVWRWKHDJHQF\¶V
DSSOLFDWLRQRIWKHODZWRWKHIDFWV,G
7KHUHIRUH WKH &RXUW ZLOO UHYLHZ WKH &RPPLVVLRQHU¶V GHFLVLRQ E\ WKH DIRUHPHQWLRQHG
VWDQGDUGV
',6&866,21


*UHHQPDNHVRQHDUJXPHQWLQKHUEULHIRQMXGLFLDOUHYLHZ³WKH&RPPLVVLRQHU¶V'HFLVLRQ

JUDQWLQJ>5HVSRQGHQWV¶@0RWLRQIRU6XPPDU\-XGJPHQWVKRXOGEHUHYHUVHGEHFDXVHLWLVEDVHGRQ
DQHUURURIODZLQILQGLQJWKDW$OHYLD*UHHQLVQRWHQWLWOHGWRVHHNUHYLHZUHRSHQLQJEDVHGXSRQ
DQDUELWUDWLRQGHFLVLRQWKDWIRXQGVKHZDVHQWLWOHGWRPHGLFDODQGWHPSRUDU\GLVDELOLW\EHQHILWV
DIWHUKHUFRQGLWLRQJRWZRUVHDQGGHYHORSHGLQWRSHUPDQHQWGLVDELOLW\´5HVSRQGHQWVFRXQWHUZLWK
WZRDUJXPHQWV  ³WKH>&RPPLVVLRQ@FRUUHFWO\FRQFOXGHGWKHUHZDVQRJHQXLQHLVVXHRIPDWHULDO
IDFW ZKLFK ZRXOG SUHFOXGH VXPPDU\ MXGJPHQW LQ IDYRU RI >5HVSRQGHQWV@ DQG   ³WKH
>&RPPLVVLRQ@FRUUHFWO\FRQFOXGHGWKDW>*UHHQ@LVSUHFOXGHGIURPUHYLHZUHRSHQLQJEHFDXVHVKH
IDLOHGWRSURYHDQ\GLVDELOLW\FDXVHGE\KHUZRUNLQMXU\DVLGHIURPWKHWHPSRUDU\GLVDELOLW\IRU
ZKLFK VKH ZDV DOUHDG\ FRPSHQVDWHG GHVSLWH KDYLQJ WKH RSSRUWXQLW\ WR IXOO\ OLWLJDWH KHU FDVH´
*UHHQWKHQUHVSRQGHGZLWKWKHIROORZLQJDUJXPHQW³WKHRULJLQDOGHFLVLRQRIWKH&RPPLVVLRQHU
IRXQGWKDW$OHYLD*UHHQ¶VZRUNLQMXU\WRKHUKHDGQHFNDQGEDFNHQWLWOHGKHUWRPHGLFDOEHQHILWV
XQGHU ,RZD &RGH &KDSWHU  0V *UHHQ¶V ZRUN FRQGLWLRQ KDV GHWHULRUDWHG IURP D WHPSRUDU\
FRQGLWLRQWRDSHUPDQHQWFRQGLWLRQDQGLVQRWEDUUHGE\UHVMXGLFDWD´7KH&RXUWZLOOILUVWDGGUHVV
WKHTXHVWLRQRIZKHWKHUVXPPDU\MXGJPHQWPD\EHUHQGHUHGLQWKLVPDWWHU VSHFLILFDOO\ZKHWKHU
PDWHULDOIDFWVH[LVW 7KHQWKH&RXUWZLOODGGUHVVZKHWKHUVXPPDU\MXGJPHQWVKRXOGEHUHQGHUHG
LQWKLVPDWWHU VSHFLILFDOO\ZKHWKHU5HVSRQGHQWVDUHHQWLWOHGWRMXGJPHQWDVDPDWWHURIODZ 
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D :KHWKHU WKH &RPPLVVLRQHU HUUHG LQ ILQGLQJ QR LVVXHV RI PDWHULDO IDFW H[LVW ZKLFK
ZRXOGSUHFOXGHVXPPDU\MXGJPHQW

7KH &RXUW DSSOLHV EURDGO\ DSSOLFDEOH SULQFLSOHV RI VXPPDU\ MXGJPHQW ODZ WR WKH SUHVHQW
FRQWURYHUV\
7KHUXOHVRIFLYLOSURFHGXUHVKDOOJRYHUQWKHFRQWHVWHGFDVHSURFHHGLQJVEHIRUHWKH
ZRUNHUV  FRPSHQVDWLRQ FRPPLVVLRQHU XQOHVV WKH SURYLVLRQV DUH LQ FRQIOLFW ZLWK
WKHVHUXOHVDQG,RZD&RGHFKDSWHUV$%DQG$RUREYLRXVO\
LQDSSOLFDEOHWRWKHZRUNHUV FRPSHQVDWLRQFRPPLVVLRQHU,QWKRVHFLUFXPVWDQFHV
WKHVHUXOHVRUWKHDSSURSULDWH,RZD&RGHVHFWLRQVKDOOJRYHUQ:KHUHDSSURSULDWH
UHIHUHQFH WR WKH ZRUG ³FRXUW³ VKDOO EH GHHPHG UHIHUHQFH WR WKH ³ZRUNHUV 
FRPSHQVDWLRQ FRPPLVVLRQHU³ DQG UHIHUHQFH WR WKH ZRUG ³WULDO³ VKDOO EH GHHPHG
UHIHUHQFHWR³FRQWHVWHGFDVHKHDULQJ´

,RZD$GPLQ&RGHU  
,QRUGHUWRREWDLQVXPPDU\MXGJPHQWWZRIXQGDPHQWDOSUHUHTXLVLWHVPXVWEHHVWDEOLVKHG
)LUVWWKHPRYLQJSDUW\PXVWVKRZWKDWWKHUHLVQRJHQXLQHLVVXHDVWRDQ\PDWHULDOIDFWFRQFHUQLQJ
WKH PDWWHUV DGGUHVVHG LQ LWV PRWLRQ IRU VXPPDU\ MXGJPHQW 6HFRQG WKH PRYLQJ SDUW\ PXVW
HVWDEOLVKWKDWLWLVHQWLWOHGWRMXGJPHQWDVDPDWWHURIODZ,RZD5RI&LY3  5HG*LDQW
2LO &R Y /DZORU  1:G   ,RZD   9DXJKQ Y &LW\ RI &HGDU 5DSLGV 
1:G ,RZD&W$SS 'UDLQDJH'LVW1R&OD\&RXQW\Y,QFRUSRUDWHG&LW\
RI6SHQFHU1:G ,RZD 
$V WR WKH LVVXH RI PDWHULDO IDFWV WKH &RPPLVVLRQHU LQ KLV $SSHDO 'HFLVLRQ PDGH WKH
IROORZLQJFRQFOXVLRQV
,Q WKLV FDVH >*UHHQ@ GRHV QRW DOOHJH D IDFWXDO GLVSXWH UHJDUGLQJ >5HVSRQGHQWV¶@
DVVHUWLRQWKDWVKHLVSUHFOXGHGIURPLQLWLDWLQJDUHYLHZUHRSHQLQJSURFHHGLQJJLYHQ
WKLVDJHQF\¶VILQGLQJVLQKHUXQGHUO\LQJFODLP6KHGRHVQRWGLVSXWHIRUH[DPSOH
>5HVSRQGHQWV¶@ FKDUDFWHUL]DWLRQ RI WKH SURFHGXUDO KLVWRU\ DQG GLVSRVLWLRQ RI KHU
XQGHUO\LQJFODLP,QIDFWVKHDFNQRZOHGJHVWKHFRPPLVVLRQHUIRXQGVKHIDLOHGWR
SURYHKHUHQWLWOHPHQWWRDGGLWLRQDOWHPSRUDU\EHQHILWVDQGWKDWVKHIDLOHGWRVDWLVI\
KHU EXUGHQ WR SURYH VKH VXVWDLQHG D SHUPDQHQW GLVDELOLW\ >«@ ,QVWHDG >*UHHQ@
OHDSIURJVWKLVLVVXHDQGDOOHJHVDIDFWXDOGLVSXWHUHJDUGLQJZKHWKHUKHUFRQGLWLRQ
KDVZRUVHQHGVLQFHKHURULJLQDOKHDULQJLQ2FWREHURI




52
Appendix v. I p. 185

E-FILED

CVCV321086 - 2021 MAR 03 01:27 PM
CLERK OF DISTRICT COURT

WEBSTER
Page 7 of 11


7KHLVVXHDWKDQGLVQRWZKHWKHU>*UHHQ@¶VUHFHQWWUHDWPHQWLVFDXVDOO\UHODWHGWR
KHUZRUNLQMXU\RUZKHWKHUVKHKDVVXVWDLQHGDZRUVHQLQJLQFRQGLWLRQWKHLVVXHLV
ZKHWKHU>*UHHQ@LVHQWLWOHGWRPDNHDFODLPIRUUHYLHZUHRSHQLQJ,QRWKHUZRUGV
WKH IDFWXDO GLVSXWH LGHQWLILHG E\ >*UHHQ@ LV QRW PDWHULDO WR WKH GHWHUPLQDWLRQ RI
ZKHWKHU>*UHHQ@LVSUHFOXGHGIURPEULQJLQJDUHYLHZUHRSHQLQJFODLP,WKHUHIRUH
DIILUPWKHILQGLQJRIWKHGHSXW\FRPPLVVLRQHUWKDWWKHUHDUHQRJHQXLQHLVVXHVRI
PDWHULDOIDFW

5HYLHZ5HRSHQLQJ$SS'HFSS 


7KHTXHVWLRQEHIRUHWKH&RXUWLVODUJHO\DSURFHGXUDORQH*UHHQ¶VFDVHULVHVRUIDOOVRQ
SUHFHGLQJ HYHQWV 7KH TXHVWLRQ RI ZKHWKHU D UHYLHZUHRSHQLQJ LV SHUPLWWHG DW WKLV MXQFWXUH LV
GHWHUPLQHGE\KRZPDWWHUVZHUHUHVROYHGSUHYLRXVO\7RWKDWH[WHQWWKHSDUWLHVDUHLQDJUHHPHQW
,QWKLVUHJDUGWKH&RPPLVVLRQHULVFRUUHFW1RIDFWXDOLVVXHVH[LVWDVWRWKHSURFHGXUDOKLVWRU\RU
GLVSRVLWLRQ RI *UHHQ¶V XQGHUO\LQJ FODLP $V D UHVXOW WKH &RPPLVVLRQHU LV DIILUPHG DV WR WKH
TXHVWLRQRIJHQXLQHLVVXHVRIPDWHULDOIDFWWKHUHDUHQRQH7KH&RXUWQRZWXUQVWRWKHWKRUQLHU
TXHVWLRQ
E :KHWKHU WKH &RPPLVVLRQHU HUUHG LQ FRQFOXGLQJ WKH 5HVSRQGHQWV ZHUH HQWLWOHG WR
MXGJPHQWDVPDWWHURIODZDQGLQJUDQWLQJWKHLU0RWLRQIRU6XPPDU\-XGJPHQW

7KHOHJDOTXHVWLRQDWLVVXHLVZKHWKHUJLYHQ0V*UHHQ¶VSURFHGXUDOKLVWRU\VKHLVHQWLWOHG
WR D UHYLHZUHRSHQLQJ :KHQ LQTXLU\ LV WR EH PDGH LQWR ³ZKHWKHU RU QRW WKH FRQGLWLRQ RI WKH
HPSOR\HHZDUUDQWVDQHQGWRGLPLQLVKPHQWRIRULQFUHDVHRIFRPSHQVDWLRQVRDZDUGHGRUDJUHHG
XSRQ´D UHYLHZUHRSHQLQJ SURFHHGLQJ PD\ EH FRPPHQFHG ,RZD &RGH  $ UHYLHZ
UHRSHQLQJPD\EHEURXJKWE\HLWKHUSDUW\ZKHUHEHQHILWVKDYHQRWEHHQFRPPXWHGZKHUHDQDZDUG
RIEHQHILWVKDVEHHQPDGHWKURXJKDGMXGLFDWLRQRUZKHUHDQDJUHHPHQWIRUVHWWOHPHQWKDVEHHQ
HQWHUHG+XIIPDQY.HRNXN$UHD+RVS,$:& DSSHDOGHF  FODLPDQWUHTXLUHGWRVKRZ
ORVVRIHDUQLQJVEH\RQGWKDWFRQWHPSODWHGDQDJUHHPHQWIRUVHWWOHPHQW 6SHQFHY*ULIILQ:KHHO
&R±,$:& UHKHDULQJGHF  ³>D@VHWWOHPHQWXQGHUFRQWHPSODWHVDOO
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HIIHFWVRIWKHLQMXU\NQRZQDWWKHWLPHRIWKHVHWWOHPHQWUHJDUGOHVVRIZKHWKHUWKRVHHIIHFWVDUH
VSHFLILFDOO\HQXPHUDWHGLQWKHVHWWOHPHQWGRFXPHQWLWVHOIRUQRW´ +HQVOH\Y6ZLIW,,RZD,QGXV
&RPP U 'HF    GDWH DIWHU ZKLFK FKDQJH RI FRQGLWLRQ KDG WR EH VKRZQ ZDV WKH GDWH
VHWWOHPHQWDJUHHGXSRQ 6DQIRUGY$OOLHG0DLQWHQDQFH&RUS,RZD,QGXV&RPP U5HS
  6HH %URZQ Y -RKQ 'HHUH :DWHUORR 7UDFWRU :RUNV  ,RZD ,QGXV &RPP U 5HS 
 5DQNLQY1DWLRQDO&DUELGH&R,RZD1:G  7KHSULQFLSOHVRI
UHVMXGLFDWDDSSO\WRUHYLHZUHRSHQLQJV.RKOKDDVY+RJ6ODW,QF1:G ,RZD 
$FKDQJHLQFRQGLWLRQLVQHFHVVDU\IRUDUHYLHZUHRSHQLQJWREHEURXJKW7KHFKDQJHFDQ
EHDGHWHULRUDWLRQRIWKHSK\VLFDOFRQGLWLRQUHVXOWLQJLQLQFUHDVHGORVVRIIXQFWLRQRUUHVWULFWLRQV
7KHFKDQJHFDQDOVREHDFKDQJHLQWKHHFRQRPLFFLUFXPVWDQFHUHODWHGWRWKHLQMXU\7KHFKDQJH
GRHVQRWQHHGWREHXQDQWLFLSDWHGDWWKHWLPHRIWKHSUHYLRXVDZDUGRUVHWWOHPHQW3ULRUWR.RKOKDDV
Y+RJ 6ODW ,QF LW DSSHDUHG WKDW WKH FKDQJHPXVWQRWKDYHEHHQDQWLFLSDWHGDWWKHWLPHRI WKH
VHWWOHPHQWRUDZDUG*HQHUDOO\,D3UDF:RUNHUV &RPSHQVDWLRQ
7KH&RPPLVVLRQHUDIILUPHGWKH'HSXW\&RPPLVVLRQHU¶VORJLFLQWKHIROORZLQJUHVSHFW
$WWKHRXWVHWEHIRUHLQTXLU\FDQEHPDGHLQWRZKHWKHU>*UHHQ@VXVWDLQHGDFKDQJH
LQFRQGLWLRQWKHUHPXVWILUVWEHDQDZDUGRIFRPSHQVDWLRQ6HH,RZD&RGHVHFWLRQ
  :LWKRXWDQDZDUGRIFRPSHQVDWLRQWKHUHLVQRWKLQJWRHQGGLPLQLVKRU
LQFUHDVH6HHLG,QWKLVFDVHLWZDVGHWHUPLQHGWKDW>*UHHQ@VXVWDLQHGDWHPSRUDU\
LQMXU\WKDWKDGUHVROYHGE\WKHWLPHRIWKHXQGHUO\LQJKHDULQJ%HFDXVH>*UHHQ@¶V
LQMXU\UHVROYHGWKHFRPPLVVLRQHUIRXQG>*UHHQ@VXVWDLQHGQRSHUPDQHQWGLVDELOLW\
DQG ZDV QRW HQWLWOHG WR WHPSRUDU\ GLVDELOLW\ EHQHILWV EH\RQG WKRVH DOUHDG\ SDLG
*LYHQWKDW>*UHHQ@¶VFRQGLWLRQUHVROYHGDQGWKHUHZHUHQRUHFRPPHQGDWLRQVIRU
IXWXUHFDUHWKHFRPPLVVLRQHUDOVRGHWHUPLQHG>5HVSRQGHQWV@ZHUHQRWUHVSRQVLEOH
IRUIXWXUHPHGLFDOFDUH%DVHGRQWKHVHGHWHUPLQDWLRQV>*UHHQ@ZDVDZDUGHGQR
FRPSHQVDWLRQ WKDW FRXOG EH HQGHG GLPLQLVKHG RU LQFUHDVHG XSRQ UHYLHZ
UHRSHQLQJ

5HYLHZ5HRSHQLQJ$SS'HFS 7KH&RXUWILQGVWKLVFRQFOXVLRQLOORJLFDO7KH&RPPLVVLRQHU
FRQFOXGHVWKDWLIQRFRPSHQVDWLRQZDVDZDUGHGSUHYLRXVO\LWFDQQRWLQWHUDOLDEH³LQFUHDVHG´XSRQ
UHYLHZUHRSHQLQJ7KLVLVSODLQO\LOORJLFDO$QDZDUGRI³]HUR´PD\REYLRXVO\EHLQFUHDVHG³1R



54
Appendix v. I p. 187

E-FILED

CVCV321086 - 2021 MAR 03 01:27 PM
CLERK OF DISTRICT COURT

WEBSTER
Page 9 of 11

DZDUG´PD\EHSKLORVRSKLFDOO\GLVWLQJXLVKDEOHIURP³]HUR´+RZHYHUWKH,RZD6XSUHPH&RXUW
WUHDWVVXFKWHUPVDVLQWHUFKDQJHDEOH6HH7KRUQWRQY$P,QWHUVWDWH,QV&R1:G
,RZD   ³:KHUH QR GDPDJHV PD\ EHDZDUGHGDV D PDWWHU RI ODZ >«@ WKH RQO\
SHUPLVVLEOHDZDUGRQWKHVHWKHRULHVLV]HUR´ $FFRUGLQJO\WKH&RPPLVVLRQHU¶VFRQFOXVLRQWKDW
*UHHQ¶V ODFN RI DZDUG UHQGHUV LW LQFDSDEOH RI EHLQJ LQFUHDVHG LV LOORJLFDO 7KH FRQFOXVLRQ WKDW
*UHHQLVSUHFOXGHGIURPEULQJLQJDUHYLHZUHRSHQLQJFODLPLVHUURQHRXV
7KH&RXUWQRZWXUQVWRWKHTXHVWLRQRIUHVMXGLFDWD³>7@KHOHJDOSULQFLSOHVDQQRXQFHGDQG
WKHYLHZVH[SUHVVHGE\DUHYLHZLQJFRXUWLQDQRSLQLRQULJKWRUZURQJDUHELQGLQJWKURXJKRXW
IXUWKHUSURJUHVVRIWKHFDVHXSRQWKHOLWLJDQWVWKHWULDOFRXUWDQGWKLVFRXUWLQODWHUDSSHDOV´6WDWH
Y*URVYHQRU1:G ,RZD 
7KH &RPPLVVLRQHU¶V ORJLF DV WR WKH UHV MXGLFDWD DUJXPHQWV LV VRPHZKDW FLUFXODU
(VVHQWLDOO\*UHHQKDGQRFRPSHQVDEOHLQMXU\EHFDXVHVKHIDLOHGWRVKRZFDXVDWLRQ$QG*UHHQ
FDQQRWSURYH FDXVDWLRQEHFDXVH VKH KDGQRFRPSHQVDEOHLQMXU\7KH&RPPLVVLRQHU¶V'HFLVLRQ
VXIIHUV IURP WKH VDPH LQILUPLW\ DV SUHYLRXV LVVXH 7KH &RPPLVVLRQHU SUHVXPHV WKDW LI QR
FRPSHQVDEOH LQMXULHV ZHUH SURYHQ DW WKH DUELWUDWLRQ KHDULQJ WKH\ FDQ QHYHU EH SURYHQ WR KDYH
FKDQJHG LQ FRQGLWLRQ %XW WKH UHYLHZUHRSHQLQJ SUHVXSSRVHV D SRWHQWLDO ³FKDQJH LQ FRQGLWLRQ´
LQFOXGLQJIURPWHPSRUDU\WRSHUPDQHQW 6XFKDFKDQJHLQFRQGLWLRQPD\VWLOOEHFDXVDOO\UHODWHG
WRDZRUNLQMXU\2QWKLVPDWWHUWKHSDUWLHVKDYHDGLIIHUHQFHRIRSLQLRQDVWRWKHPHGLFDOHYLGHQFH
SURGXFHGRQWKHSUHVHQWFODLP ZKHWKHUDWHPSRUDU\LQMXU\KDVPRUSKHGLQWRDSHUPDQHQWRQH 
6XFKDGLIIHUHQFHRIRSLQLRQDVWRDPDWWHUVRFRQVHTXHQWLDOLVDJHQXLQHLVVXHRIPDWHULDOIDFW
%HFDXVHVXFKDIDFWLVVXHH[LVWVWKH5HVSRQGHQWV¶DUHQRWHQWLWOHGWRVXPPDU\MXGJPHQW*UHHQ¶V
UHYLHZUHRSHQLQJ FODLP LV QRW EDUUHG E\ UHV MXGLFDWD 7KH &RPPLVVLRQHU¶V FRQFOXVLRQ WR WKH
FRQWUDU\ZDVHUURQHRXV
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,WLVWKHUHIRUHRUGHUHGWKDWWKH,RZD:RUNHUV¶&RPSHQVDWLRQ&RPPLVVLRQHU¶VGHFLVLRQLV

$)),50(' LQ SDUW DQG 5(9(56(' LQ SDUW 7KLV FDVH LV 5(0$1'(' WR WKH :RUNHUV¶
&RPSHQVDWLRQ&RPPLVVLRQIRUSURFHHGLQJVFRQVLVWHQWZLWKWKLV2UGHU


,7,66225'(5('
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State of Iowa Courts
Case Number
CVCV321086
Type:

Case Title
ALEVIA GREEN VS NORTH CENTRAL IOWA REGIONAL
SOLID WASTE
OTHER ORDER
So Ordered

Electronically signed on 2021-03-03 13:27:20
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ůĞǀŝĂ'ƌĞĞŶ͕ 







͗





WůĂŝŶƚŝĨĨ͕





͗

sƐ͘









͗

EŽƌƚŚǁĞƐƚ/ŽǁĂZĞŐŝŽŶĂů





͗

^ŽůŝĚtĂƐƚĞŐĞŶĐǇ͕





͗

ŵƉůŽǇĞƌ͕





͗

/Dt͕







͗





/ŶƐƵƌĂŶĐĞĂƌƌŝĞƌ͕



͗





ĞĨĞŶĚĂŶƚƐ͘



͗















ssϯϮϭϬϴϲ
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ƌĞĐĂƉŽĨƚŚĞƚŝŵĞůŝŶĞĐŽŶĐĞƌŶŝŶŐƚŚŝƐĐĂƐĞŝƐĂƐĨŽůůŽǁƐ͗

ϰͬϯϬͬϭϮWůĂŝŶƚŝĨĨƐƵƐƚĂŝŶĞĚĂǁŽƌŬƌĞůĂƚĞĚŝŶũƵƌǇ͘
ϭϬͬϲͬϭϰŶĂƌďŝƚƌĂƚŝŽŶŚĞĂƌŝŶŐǁĂƐŚĞůĚĂŶĚƚŚĞƉĂƌƚŝĞƐƐƚŝƉƵůĂƚĞĚƚŚĂƚƉůĂŝŶƚŝĨĨƐƵĨĨĞƌĞĚĂǁŽƌŬƌĞůĂƚĞĚ
ŝŶũƵƌǇƌĞƐƵůƚŝŶŐŝŶƚĞŵƉŽƌĂƌǇĚŝƐĂďŝůŝƚǇ͘dŚĞĨŝŐŚƚŝŶŐŝƐƐƵĞǁĂƐǁŚĞƚŚĞƌƉůĂŝŶƚŝĨĨƐƵĨĨĞƌĞĚƉĞƌŵĂŶĞŶƚ
ŝŵƉĂŝƌŵĞŶƚ͘
ϭϮͬϭϵͬϭϰĞƉƵƚǇŽŵŵŝƐƐŝŽŶĞƌƌƵůĞĚŶŽĨŝŶĚŝŶŐƚŚĂƚǁŽƌŬŝŶũƵƌǇĐĂƵƐĞĚƉĞƌŵĂŶĞŶƚŝŵƉĂŝƌŵĞŶƚŽƌůŽƐƐ
ŽĨĞĂƌŶŝŶŐĐĂƉĂĐŝƚǇ͘
ϰͬϭϭͬϭϲŽŵŵŝƐƐŝŽŶĞƌĂĨĨŝƌŵĞĚĚĞƉƵƚŝĞƐ͛ĨŝŶĚŝŶŐ͘
ϲͬϭϰͬϭϴWůĂŝŶƚŝĨĨĨŝůĞĚZĞǀŝĞǁZĞŽƉĞŶŝŶŐWĞƚŝƚŝŽŶĂůůĞŐŝŶŐƚŚĂƚǁŽƌŬƌĞůĂƚĞĚŝŶũƵƌŝĞƐŚĂĚŵŽƌƉŚĞĚŝŶƚŽ
ƉĞƌŵĂŶĞŶƚŝŵƉĂŝƌŵĞŶƚǁŝƚŚůŽƐƐŽĨĞĂƌŶŝŶŐĐĂƉĂĐŝƚǇ͘
ϭϬͬϭϭͬϭϴĞƉƵƚǇŽŵŵŝƐƐŝŽŶĞƌƐƵƐƚĂŝŶĞĚƉůĂŝŶƚŝĨĨ͛ƐŵŽƚŝŽŶĨŽƌƐƵŵŵĂƌǇũƵĚŐŵĞŶƚĂƌŐƵŝŶŐƚŚĂƚƐŝŶĐĞ
ƚŚĞƌĞǁĂƐŶŽĨŝŶĚŝŶŐŽĨƉĞƌŵĂŶĞŶĐǇĂƚƚŚĞŝŶŝƚŝĂůŚĞĂƌŝŶŐƚŚĞŝƐƐƵĞǁĂƐƌĞƐũƵĚŝĐĂƚĂĂŶĚƉƌĞĐůƵĚĞĚĂ
ƌĞǀŝĞǁƌĞŽƉĞŶŝŶŐŽĨƚŚĂƚŝƐƐƵĞ͘
ϭͬϭϲͬϮϬdŚĞŽŵŵŝƐƐŝŽŶĞƌĂĨĨŝƌŵĞĚƚŚĞĚĞƉƵƚŝĞƐƌƵůŝŶŐ͘
ϭͬϮϬͬϮϭdŚĞĐĂƐĞǁĂƐƐƵďŵŝƚƚĞĚĨŽƌũƵĚŝĐŝĂůƌĞǀŝĞǁ͘

ϭ
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ϯͬϯͬϮϭdŚŝƐĐŽƵƌƚĨŽƵŶĚƚŚĂƚƚŚĞŽŵŵŝƐƐŝŽŶĞƌ͛ƐĐŽŶĐůƵƐŝŽŶƚŚĂƚƉůĂŝŶƚŝĨĨ͛ƐϮϬϭϰůĂĐŬŽĨƉĞƌŵĂŶĞŶĐǇ
ĂǁĂƌĚƌĞŶĚĞƌƐŝƚŝŶĐĂƉĂďůĞŽĨďĞŝŶŐŝŶĐƌĞĂƐĞĚŝƐŝůůŽŐŝĐĂůĂŶĚƚŚĞĐŽŶĐůƵƐŝŽŶƚŚĂƚƉůĂŝŶƚŝĨĨŝƐƉƌĞĐůƵĚĞĚ
ĨƌŽŵďƌŝŶŐŝŶŐĂƌĞǀŝĞǁͲƌĞŽƉĞŶŝŶŐĐůĂŝŵŝƐĞƌƌŽŶĞŽƵƐ͘
ϭϮͬϯͬϮϭĞĨĞŶĚĂŶƚƐĨŝůĞĚĂZƵůĞϭ͘ϵϬϰ;ϮͿDŽƚŝŽŶ&ŽƌůĂƌŝĨŝĐĂƚŝŽŶŶůĂƌŐĞŵĞŶƚĂŶĚDŽĚŝĨŝĐĂƚŝŽŶ͘



ĨƚĞƌƌĞǀŝĞǁŝŶŐƚŚĞĚĞĨĞŶĚĂŶƚƐ͛ŵŽƚŝŽŶĂŶĚƚŚĞƉůĂŝŶƚŝĨĨ͛ƐƌĞƐƉŽŶƐĞƚŚŝƐĐŽƵƌƚŝƐŶĞŝƚŚĞƌ

ƉĞƌƐƵĂĚĞĚƚŚĂƚĂĐůĂƌŝĨŝĐĂƚŝŽŶ͕ĞŶůĂƌŐĞŵĞŶƚ͕ŽƌŵŽĚŝĨŝĐĂƚŝŽŶŝƐŝŶŽƌĚĞƌ͘dŚĞƉůĂŝŶƚŝĨĨĂůůĞŐĞƐƚŚĂƚŚĞƌ
ƌĞǀŝĞǁƌĞŽƉĞŶŝŶŐĐůĂŝŵŝƐƐƵƉƉŽƌƚĞĚďǇĂŶƵŵďĞƌŽĨŚĞĂůƚŚĐĂƌĞƉƌŽĨĞƐƐŝŽŶĂůƐ͘dŽĚĞŶǇƚŚĞƉůĂŝŶƚŝĨĨĂ
ƌĞǀŝĞǁƌĞŽƉĞŶŝŶŐďĂƐĞĚŶŽƚŽŶĐĂƵƐĂƚŝŽŶ͕ďƵƚƐŽůĞůǇŽŶŚŽǁƚŚĞĞǆƚĞŶƚŽĨƚŚĞŝŶũƵƌŝĞƐĂƉƉĞĂƌĞĚǇĞĂƌƐ
ĂŐŽǁŽƵůĚďĞƚŽĚĞŶǇĂŶǇƉŽƐƐŝďŝůŝƚǇƚŚĂƚƚŚĞŝŶũƵƌŝĞƐĐŽƵůĚŝŶĐƌĞĂƐĞŝŶĚŝƐĂďŝůŝƚǇ͘dŚĂƚŝƐŝůůŽŐŝĐĂůĂŶĚ
ƐƵŵŵĂƌǇũƵĚŐĞŵĞŶƚďĂƐĞĚŽŶƌĞƐũƵĚŝĐĂƚĂŝƐĞƌƌŽŶĞŽƵƐ͘


/ƚ/ƐKƌĚĞƌĞĚƚŚĂƚƚŚĞĚĞĨĞŶĚĂŶƚƐ͛ŵŽƚŝŽŶĨŽƌĐůĂƌŝĨŝĐĂƚŝŽŶ͕ĞŶůĂƌŐĞŵĞŶƚ͕ĂŶĚŵŽĚŝĨŝĐĂƚŝŽŶŝƐ

ĚĞŶŝĞĚ͘
ŽƉŝĞƐƚŽ͗
ŽƵŶƐĞůŽĨZĞĐŽƌĚ


Ϯ
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State of Iowa Courts
Case Number
CVCV321086
Type:

Case Title
ALEVIA GREEN VS NORTH CENTRAL IOWA REGIONAL
SOLID WASTE
OTHER ORDER
So Ordered

Electronically signed on 2021-03-29 09:16:51
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