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QUESTIONS PRESENTED FOR REVIEW 

 
 

I. DID THE COURT OF APPEALS ADEQUATELY ADDRESS THE CLAIMS 
OF NEGLIGENCE OF PLAINTIFFS WHEN IT DID NOT CONSIDER 
THE NEGLIGENT PLACEMENT OF THE DOWNSPOUT THAT SIPHONED 
MELTING ICE AND SNOW INTO THE DRIVEWAY OF PLAINTIFFS 
APARTMENT? 
 

 
II. DID THE COURT OF APPEALS COMMIT ERROR BY ELEVATING 

THE HORIZONTAL REGIME AGREEMENT OVER THE LANDLORD 
TENANT LEASE? 
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STATEMENT SUPPORTING FURTHER REVIEW 

Appellants Barnes rented a condominium unit from Defendant 

CDM.  The condominium was subject to a horizontal regime agreement.  

Plaintiff Shelley Barnes fell in the driveway of the condominium 

unit she and Cameron had rented from CDM Rentals.  The drain spout 

from the roof exited snow and ice melting into the middle of the 

driveway.  She sued CDM Rentals arguing this was negligent.  CDM 

Rentals defended saying that the rented condominium unit was 

subject to a horizontal regime agreement which limited the owner 

of the unit’s responsibility to the inner walls of the respective 

unit.  The homeowner’s association owned outer walls and was 

responsible for same.  

The Trial Court granted Summary Judgment because it ruled 

that the horizontal regime agreement controlled Defendant CDM 

Rentals responsibility to Plaintiffs to go only to the inner walls.  

The Court of Appeals agreed. 

The Supreme Court should grant further review because the 

Court of Appeals decision commits two errors.  First, it does not 

give adequate consideration to the fact that the Iowa Uniform 

Landlord Tenant Act should control over a horizontal regime 

creation, and second, the decision fails to address the true 

negligent claim of the Plaintiffs, which was a downspout emptying 
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water from the roof into the middle of the driveway instead of  

emptying same onto the ground. 

Further review of the Court of Appeals decision is necessary 

because the Court of Appeals decision elevates the effect of a 

horizontal regime agreement to a level above an Iowa Landlord-

Tenant Agreement.  This is error.   

Furthermore, the Court of Appeals ignored the factual 

argument concerning the negligence of the Landlord in leasing a 

premises that drained moisture from the roof of the building to 

the surface of the driveway creating a slippery condition that 

caused Plaintiff Barnes to fall and be injured. Instead of 

considering the negligence of the Landlord in providing a premises 

that drained melting ice and snow to the surface of a driveway by 

means of an improperly placed eaves spout/downspout, the Court of 

Appeals considered who was obligated to remove the frozen moisture 

once it was in the driveway.  

The Court of Appeals misunderstood the charge of negligence 

made by Appellants. The Court of Appeals did not properly interpret 

the Landlord-Tenant Law in this case. It construed Appellant Barnes 

argument to be an argument for continued maintenance by the 

Landlord after execution of the lease when it was an argument for 

negligence in providing a downspout emptying melting ice and snow 

onto the driveway as opposed to ground.  
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ARGUMENT 

I. THE COURT OF APPEALS INADEQUATELY ADDRESSED THE CLAIMS OF 
NEGLIGENCE OF PLAINTIFFS WHEN IT DID NOT CONSIDER THE 
NEGLIGENT PLACEMENT OF THE DOWNSPOUT THAT SIPHONED MELTING 
ICE AND SNOW INTO THE DRIVEWAY OF PLAINTIFFS’ APARTMENT. 

Cameron and Shelley Barnes leased a condominium from CDM 

Rentals Inc.  Defendant CDM prepared a written agreement.  (Amended 

App. 144-148).  The lease while not signed, was in effect for a 

period of just under four years from its incipience (September 

2015) to the time Shelley fell on February 19, 2019, in the 

driveway of the leased condominium.  (Amended App. 149-150). 

The leased premises had a driveway attached to the garage for 

Unit 107, the unit Barnes leased.  (App. 123). The premises had a 

drain spout running from the roof to the middle of the driveway 

that Barnes Unit #107, shared with the adjacent Unit #106. This 

drain spout would drain water from the roof to the surface of the 

driveway.  (App. 159). 

Shelley’s Affidavit Resisting Defendant’s Motion for Summary 

Judgment contends she fell because of the moisture draining from 

the roof to the driveway then refreezing. (Amended App. 149-150). 

Plaintiffs contend the written agreement prepared by CDM 

Rentals Inc., is a lease governed by the Iowa Uniform Landlord 

Tenant Rental Act (IULTRA). Plaintiffs cited Cohen v. Clark, 945 

N.W.2d 792 (Iowa, 2020) for the proposition that a Landlord is 

bound by the Iowa Uniform Landlord Tenant Rental Act.   
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That is also the holding of Caruso v. Apts. Downtown, Inc., 

880 N.W.2d 465 (Iowa, 2016), where the Landlord was not permitted 

under the IULTRA act, to shift all repair obligations of the 

premises to the Tenant when the Act says otherwise.  “Iowa Code 

Section 562A.15 requires the Landlord, not the tenant, to maintain 

fit premises including making all repairs and doing whatever is 

necessary to put and keep the premises in a fit and habitable 

condition.” 880 N.W.2d 470.   

Plaintiffs’ Barnes contend that the failure to route the 

downspout from the roof to the yard, rather than into the middle 

of the driveway, was a failure to “keep the premises in a fit and 

habitable condition”. 

II. THE COURT OF APPEALS COMMITTED ERROR BY ELEVATING THE 
HORIZONTAL REGIME AGREEMENT OVER THE LANDLORD TENANT LEASE. 
 

The premises leased by the Landlord, CDM Rentals, was a 

condominium. Because it was a condominium, it was subject to a 

horizontal regime. Defendant contends that the fact there is a 

horizontal regime document exonerates the Defendant from any 

responsibility for the downspout and driveway because the 

horizontal regime agreement made the condominium owner responsible 

for property up to the inner walls of the particular unit, and the 

HOA or Homeowners Association was responsible for the outer walls 

and grounds. 
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However, it is Plaintiffs’ argument that by entering into the 

lease agreement, the terms of the Iowa Uniform Landlord and Tenant 

Rental Act are incorporated and the Landlord assumes 

responsibility dictated by the Iowa Uniform Landlord Tenant Rental 

Act.  In other words, the Landlord Tenant relationship supercedes 

the Homeowners Association.  Certain lease contents are illegal 

and impermissible in a Landlord Tenant relationship.  Walton v. 

Gaffey, 895 N.W.2d 422 (Iowa, 2017).   

In this case, Defendant CDM entered into a landlord tenant 

agreement with Plaintiffs Shelley and Cameron Barnes. The leased 

property had an eave spout/downspout that emptied into the middle 

of the driveway. (Amended App. 162). The condition existed before 

the lease was entered into. 

One winter day Shelley slipped on ice that accumulated at the 

base of the downspout which had vented from the roof. (App. 148). 

Her suit was based on this defective downspout. 

The Barnes suit was based on the claim that the eave spout 

was an unsafe condition.  

  
CONCLUSION 

 The Supreme Court should grant further review so that it may 

confirm that a horizontal regime agreement does not trump a 

Landlord Tenant lease agreement regarding maintenance of 

conditions of the premises of the property subject to the 
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horizontal regime. The Court should also consider Plaintiff’s 

argument that the downspout siphoning melting snow and ice from 

the roof to the driveway was arguably negligent.  

 

   Respectfully submitted, 
 
 
 
   _/s/__Steve Hamilton___________ 
  STEVE HAMILTON, AT0003128 
  MOLLY M. HAMILTON, AT0013636 
  Hamilton Law Firm, P.C. 
  12345 University Avenue, Suite 309 
  Clive, Iowa  50325 
  (515) 309-3536 
  (515) 309-3537 (FAX) 
  steve@hamiltonlawfirmpc.com  
  molly@hamiltonlawfirmpc.com  
  ATTORNEYS FOR APPELLANTS 

 

REQUEST FOR ORAL ARGUMENT 

 Appellants, Shelley Barnes and Cameron Barnes, Wife and 

Husband, request oral argument in this matter. 

 

   Respectfully submitted, 
 
  
   _/s/__Steve Hamilton___________ 
  STEVE HAMILTON, AT0003128 
  MOLLY M. HAMILTON, AT0013636 
  Hamilton Law Firm, P.C. 
  12345 University Avenue, Suite 309 
  Clive, Iowa  50325 
  (515) 309-3536 
  (515) 309-3537 (FAX) 
  steve@hamiltonlawfirmpc.com  
  molly@hamiltonlawfirmpc.com  
  ATTORNEYS FOR APPELLANTS 
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