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ARGUMENT
I. A CASE DECIDED UNDER THE 2004 VERSION OF 85.34(2) IS

NOT APPLICABLE IN DETERMINING WHETHER MENARD

AND ITS INSURANCE CARRIER ARE DUE A CREDIT

PURSUANT TO THE 2017 AMENDMENT OF 85.34(2) FOR

PREVIOUS COMPENSATION OF MR. LOEW’S 2015 LOWER

BACK INJURY.

In its brief, Menard relies on a single case - Polaris Industries, Inc. v.
Hesby, 881 N.W.2d 471 (‘Table), 2016 WI. 541081 (lowa Ct. App. 2016) - in
support of its position that it is entitled to a credit for Mr. L.oew’s prior
award of 30 percent industrial disability. This reliance is misplaced.

Hesby involved an injured worker who had sustained several work
injuries with the same employer. The worker was awarded 30 percent
industrial disability for a left shoulder injury. The employer sought credit for
previous payments for other injuries, including 30 weeks which it
maintained had been paid for a prior right shoulder injury. /d. at *2. Since
these injuries took place before 2017, the 2004 version of Section 85.34(7)
applied.

The court noted the issue presented was not ~ow to calculate the
credit, rather the question was whether there was sufficient evidence in the

record of entitlement to the credit. /d at *5. The court determined a remand

was necessary since the Commissioner had failed to consider relevant



evidence of prior permanent partial disability payments for the right
shoulder injury. /d.

There are two basic reasons why Hesby is not applicable. First, it
involved the 2004 version of 85.34(7) rather than the 2017 amendment. As
noted by the court, 85.34(7)(b)(1) explained exactly how the credit was to be
calculaﬁed. The 2017 amendment to 85.34, however, does not provide any
method by which the credit is to be determined. Moreover, 85.34(2)(v),
another change to Section 85.34 as a result of the 2017 amendments,
provides that the injured worker “shall” be compensated for his functional
impairment. This provision, of course, was not present in the 2004 version of
85.34(7).

Second, Hesby involved successive injuries that were compensable as
industrial disability injuries (left shoulder, right shoulder, hip). Mr. Locw’s
successive injuries were compensated as an industrial injury (his 2015 back
injury) and functional impairment only (his 2018 and 2019 injurics).
Whether a credit is to be applied in such a case, and whether there is a
precise or exact method by which the credit is to be determined — the crucial
issues in the present case involving Mr. Loew - were not issues considered

by the court in Hesby.



CONCLUSION
The ruling of the District Court should be reversed and this Court
should enter an order that Menard is to pay Mr. LLoew for the eight percent
functional impairment resulting from his 2018 and 2019 injuries.
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