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IN THE SUPREME COURT OF IOWA 

No. 22-0259 
 

 
BRIAN HORA and GREGG HORA, Individually and On Behalf Of 

Hora Farms, Inc., 
 

Plaintiffs-Appellants/Cross-Appellees, 
 

vs. 
 

KEITH HORA Individually and In His Capacity As A Shareholder, 
Director, and Officer of Hora Farms, Inc. and as Trustee of the Celeste 

N. Hora Trust; KURT HORA; HEATHER HORA; HK FARMS, INC.; 
and HORA FARMS, INC.,  

 
Defendants-Appellees/Cross-Appellants. 

 

 
On Appeal from the Iowa District Court for Washington County, 

Business Court Case No. EQEQ006366, 
The Honorable Sean McPartland  
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STATEMENT RESISTING FURTHER REVIEW 

 Hora Farms, Inc. shareholders Brian and Gregg Hora request 

further review on a legal theory that has no application to the facts here. 

The legal theory is the so-called “adverse domination doctrine,” which 

tolls the limitations period on a claim against a wrongdoing director who 

dominates a corporation until another director, officer, or shareholder has 

knowledge of the claim. Last fall, Brian and Gregg dismissed the doctrine 

and its reach to shareholder knowledge as “not Iowa law.” Appellants’ 

Final Reply at 62. They now contend the court of appeals erred by 

declining to use it to toll the statute of limitations on claims against Hora 

Farms’ director Keith Hora, their father.  

But Brian and Gregg unequivocally knew about the conduct they 

sued their dad and brother Kurt Hora for. So, adverse domination cannot 

revive their claims. Because it makes little sense to grant review on a 

question of law that Brian and Gregg’s own admissions make irrelevant, 

the Court should deny Brian and Gregg’s application. None of the rule 

6.1103 factors are met. See Iowa R. App. P. 6.1103(b)(1)-(4) 

(“indicat[ing]” the supreme court accepts further review when important 

legal questions affect the outcome of an appeal).  
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I. The Adverse Domination Doctrine Is Plainly Inapplicable—

Brian and Gregg Long Knew What They Complain Of.  

“And 26 years ago the problem existed, just like it did in 2015, 
in traceability, no measurables, and obviously from 1994 to 
2015 nothing had changed.”  
    Gregg Hora, App. Vol. II 446 at 173:12-14. 

Brian and Gregg invoke the adverse domination doctrine to toll the 

limitations period to sue for two family farm practices that they 

participated in and have been aware of for decades. Contra Clark v. Milam 

452 S.E.2d 714, 720 (W. Va. 1994) (adverse domination does not pause 

limitations where shareholders have knowledge). First, they claim that 

Kurt fed Hora Farms’ corn to his own hogs for nearly twenty years in a 

manner that caused losses to the company, and that all this was 

“unbeknownst” to them. Application 10. Their testimony says otherwise.  

At trial, Brian’s testimony illustrated that under Kurt’s employment 

agreements—which Brian wrote—Kurt could take corn as compensation. 

App. Vol. II 251-54 at 163:7-166:20. This wasn’t a surprise to Brian 

because Brian’s employment agreements—which Brian also wrote—also 

allowed him to be paid “through bushels of grain for use or for sales” and 

to “sell[] HFI grain to cover earned yearly income total dollars.” App. Vol. 

IV 251-55; App. Vol. VI 69-71 (copies of Brian’s work agreements are 

attached to this briefing). Like Kurt, Brian was tasked with keeping track 
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of “of compensation totals from year to year[.]” App. Vol. II 258 at 172:2-

9. Gregg testified that this too was his “business arrangement” with Hora 

Farms but conveniently forgot “how [he] kept track of the amount of [] 

Hora Farms’ corn that [he] used to feed [his] own pigs.” App. Vol. II 457 

at 29:4-25. 

Not only did Brian and Gregg know of Kurt’s corn-as-compensation 

deal, they knew the particular formula Kurt adopted to estimate the corn. 

Trial Ruling, App. Vol. I 546; App. Vol. II 148; App. Vol. II 286-87 at 

33:11-34:3 (Brian testifying he objected to Kurt’s process of measuring 

corn in 1994 and agreeing that the same subject matter is at issue in the 

litigation). And in terms of Kurt’s choice to use a formula, Gregg agreed 

“that’s a business decision that [a] farmer is entitled to make.” App. Vol. 

II 461-63 at 48:4-50:4.  

In the face of their testimony and written statements, Brian and 

Gregg simply cannot maintain that they were in the dark about Kurt 

feeding Hora Farms’ corn to his pigs.   

Brian and Gregg try to claim ignorance of a second well-known 

Hora Farms practice, Keith’s receipt of personal expense payments as part 

of his work arrangement. Application 10. But once again, their testimony 

betrays them. Back in 1994, Brian objected in Gregg’s presence while at a 
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family meeting to having “HFI pay for all [Keith’s] personal use credit 

card.” App. Vol. II 148; see App. Vol. II 287 at 34:4-14 (Brian’s related 

testimony). Gregg knew of Hora Farms’ problems from 1994-2015 and 

chose not to get “involved.” App. Vol. II 446-47 at 173:15-174:24. Thus, 

as the trial court concluded, “all Hora family members were well aware of 

such expenditures.” Trial Ruling, App. Vol. I 569. 

Given their knowledge (and participation) in family farm practices, 

Brian and Gregg cannot find comfort in the adverse domination doctrine. 

The adverse domination doctrine tolls the statute of limitations for causes 

of action against faithless corporate directors in “very narrow” 

circumstances. F.D.I.C. v. Shrader & York, 991 F.2d 216, 227 (5th Cir. 

1993). During the time the directors “control” a corporation, the doctrine 

creates “a rebuttable presumption” that a corporate plaintiff cannot have 

notice of their wrongdoing. 3A Fletcher Cyc. Corp. § 1306.20. By tolling 

the limitations period, the doctrine ensures that claims survive until notice 

of the wrongdoing is available. Aiello v. Aiello, 852 N.E.2d 68, 80 (Mass. 

2006). 

But, “once someone has sufficient knowledge and ability to seek 

redress on the corporation's behalf”—like Brian and Gregg—the “statute 

of limitations is allowed to run[.]” In re Marvel Ent. Grp., Inc., 273 B.R. 58, 
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75 (D. Del. 2002). Shareholders who are armed with the capacity to bring 

derivative actions thus trigger the statute of limitations when they “learn 

of misconduct that harms their corporation[.]” Clark v. Milam 452 S.E.2d 

714, 720 (W. Va. 1994); Aiello, 852 N.E.2d at 80; Marvel, 273 B.R. at 76. 

As explained by one court,  

It is well-established that shareholders bringing a derivative 
suit do so on behalf of the corporation. It stands to reason, when 
shareholders file a derivative action, their knowledge of 
wrongdoing should be imputed to the corporation. For statute 
of limitations purposes, the shareholders' knowledge of 
wrongdoing constitutes discovery by the corporation of that 

same wrongdoing. In Federal Deposit Insurance Corporation v. 

Paul, 735 F. Supp. 375, 377 (D. Utah 1990) the court, 
construing Utah law, stated: “The pith of adverse domination 
is that shareholders have no realistic opportunity to bring suit 
against the directors because the directors' control . . . could 
result in concealment or nondisclosure of the grounds of the 
cause of action.” Therefore, the corporation's cause of action 
accrues when the shareholders discover the actionable 
wrongdoing despite any adverse domination of the 
corporation by officers and directors. 

Clark v. Milam, 872 F. Supp. 307, 313-14 (S.D. W. Va. 1994), aff'd sub nom. 

Clark v. Allen, 139 F.3d 888 (4th Cir. 1998) (citing further cases in support). 

 In light of Brian and Gregg’s decades-old knowledge of the practices 

they sued their father and brother for, they cannot avail themselves of the 

adverse domination doctrine. Id. Neither their testimony nor the 

documentary record supports their new-found posture of unawareness.  
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Moreover, Keith’s alleged “domination” of Hora Farms did not 

cause Brian’s and Gregg’s inaction. E.g., App. Vol. VI 67-68 (Brian’s 1994 

meeting notes showing Keith’s open discussion of management practices); 

App. Vol. II 295-96 at 133:13-134:3, 317-18 at 92:5-93:3, 787 at 105:16-19 

(Hora Farms’ lenders and third-party testimony identifying Keith’s 

willingness to provide information). Rather, Brian and Gregg knew what 

was happening on the farm but chose to “mind [their] own business[.]” 

App. Vol. II 289-91 at 57:15-59:22 (Brian); App. Vol. II 446-47 at 173:15-

174:24 (same for Gregg). The corporate domination doctrine cannot save 

them from that choice. Clark, 872 F. Supp. at 313-14  (“[T]he corporation's 

cause of action accrues when the shareholders discover the actionable 

wrongdoing despite any adverse domination of the corporation by officers 

and directors”).  

CONCLUSION 

 For the above reasons, Appellee/Cross-Appellant Keith Hora 

respectfully requests that the Iowa Supreme Court exercise its discretion 

and deny Brian’s and Gregg’s application for further review.  
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Dated: March 10, 2022  

Respectfully submitted, 
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