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ROUTING STATEMENT 

 

This case should be retained by the Supreme Court to clearly establish that 

Members of a Board of Supervisors do not have a fiduciary duty to individual 

landowners in a drainage district, which is an issue of first impression. 

STATEMENT OF CASE 

OVERVIEW 

The Plaintiffs’ claim is that Members of the Kossuth County Board of 

Supervisors in their capacity of managing drainage districts breached fiduciary 

duties to the Plaintiffs who are individual landowners in the drainage districts.  The 

District Court found there is no confidential relationship that requires Members of a 

Board of Supervisors to have a fiduciary duty to individual landowners, and the lack 

of a fiduciary duty is dispositive of Plaintiffs’ action. 

The District Court, on page 8 of its Ruling On Motion To Dismiss, states: 

“However no case law the Court could find has stated that drainage district 

trustees have such fiduciary duties.”  App. P. 711. 

 

The Plaintiffs, on page 24 of their Brief, assert the following: 

“While fiduciary duties can arise from a confidential relationship between the 

parties, such duties can also be created by statute.” 

 

The Plaintiffs’ Brief, on page 24, in support of the above assertion cites 

Albaugh v. The Reserve, 930 N.W.2d 676, 685-686 (Iowa 2019).  However, the 
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Albaugh case does not involve a drainage district and does not cite a statute that 

creates a fiduciary duty. 

The District Court, on page 8 of its Ruling On Motion To Dismiss, holds: 

“Similarly, no code section lists any duty for Trustees to act in the best interest 

of specific landowners, or even the district as a whole.3 

 
3 Even the statutory section entitled “Powers and duties of trustees,” Iowa 

Code § 468.526, does not list a single explicit duty for trustees.”  App. P. 711. 

 

The District Court, on page 8 of it Ruling On Motion To Dismiss, holds as 

follows: 

“Plaintiff doesn’t seem to see any such reposing of trust either, as Plaintiffs’ 

only two arguments in favor of the existence of fiduciary duties are: (1) that 

the Trustees are trustees and trustees have fiduciary duties in other areas of 

the law, citing Eblen v. Harkin, 912 N.W.2d at 14 (Ia. Ct. App. 2017); and (2) 

acknowledgment of such duties in Cook v. McNeal, 602 N.W.2d 353 (Iowa 

1999).”  (Emphasis added.)  App. P. 711. 

 

The Plaintiffs’ Brief, on page 25, cites Section 633A.4202.  However, that 

section applies to beneficiaries of a trust.  It does not apply to drainage districts. 

The District Court, on page 10 of its Ruling On Motion To Dismiss, correctly 

rules as follows: 

“There is no precedent the Court can find establishing any duty the Trustees 

may or may not have would be directed towards the individual landowners.”  

App. P. 713. 

 

The District Court correctly sustained Defendants’ Motion To Dismiss. 
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There is no case law nor statute that places a fiduciary duty on the Members 

of the Board of Supervisors to individual landowners. 

ARGUMENT 

THE DISTRICT COURT CORRECTLY DISMISSED PLAINTIFFS’ 

PETITION BECAUSE MEMBERS OF A BOARD OF SUPERVISORS DO 

NOT HAVE A FIDUCIARY DUTY TO INDIVIDUAL LANDOWNERS IN A 

DRAINAGE DISTRICT. 

 

A. Preservation of Error.  The Defendants-Appellees Supervisors do not agree 

that error was preserved by Plaintiffs filing a notice of appeal as stated in 

Defendants-Appellees’ Motion To Dismiss previously filed with this 

Court. 

B. On review of a motion to dismiss, the appellate court reviews for correction 

of errors at law.  Shumate v. Drake University, 846 N.W.2d 503, 507 (Iowa 

2014). 

C. PLEADING MALICIOUS, WILLFUL, WANTON, OR RECKLESS 

ACTS DOES NOT CHANGE THAT MEMBERS OF A BOARD OF 

SUPERVISORS DO NOT HAVE A FIDUCIARY DUTY TO 

INDIVIDUAL LANDOWNERS IN A DRAINAGE DISTRICT. 

 

The Plaintiffs brought their action seeking punitive damages against the 

former and present Members of the Kossuth County Board of Supervisors based on 

there being a fiduciary duty by the Members of the Board of Supervisors to 

individual landowners in a drainage district. 
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However, their claim is nullified and defeated because Members of a Board 

of Supervisors do not have a fiduciary duty to individual landowners in a drainage 

district. 

The Plaintiffs argue on pages 16 to 19 of their Brief that they have well plead 

willful, wanton, and reckless conduct.  However, the Plaintiffs ignore that Members 

of a Board of Supervisors do not have a fiduciary duty to individual landowners in 

a drainage district. 

The District Court in our present case dismissed the Plaintiffs’ Petition 

because Members of a Board of Supervisors do not have a fiduciary duty to 

individual landowners in a drainage district.  App. PP. 712-713. 

On page 10 of the Ruling on Motion To Dismiss, the District Court ruled as 

follows: 

“There is no precedent the court can find establishing any duty the trustees 

may or may not have would be directed towards the individual landowners.”  

App. P. 713. 

 

Conclusions in a Petition are not accepted by the Court in considering a 

Motion To Dismiss. 

“For purposes of reviewing a ruling on a motion to dismiss, we accept as true 

the petition’s well-pleaded factual allegations, but not its legal conclusions.  

See Kingsway Cathedral v. Iowa Dep’t of Transp., 711 N.W.2d 6, 8 (Iowa 

2006).  We will affirm a district court ruling that granted a motion to dismiss 

when the petition’s allegations, taken as true, fail to state a claim upon which 
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relief may be granted.  Mueller, 818 N.W.2d at 253.”  (Emphasis added.)  

Shumate v. Drake Univ., 846 N.W.2d 503, 507 (Iowa 2014). 

 

“A motion to dismiss admits the well-pled facts in the petition, but not the 

conclusions.  Berend v. Iowa State Tax Comm’n, 247 Iowa 1333, 1339, 78 

N.W.2d  812, 816 (1956).”  Kingsway Cathedral v. Dept. of Transp., 711 

N.W.2d 6, 8 (Iowa 2006). 

 

The Plaintiffs’ Petition contains the incorrect conclusion that Members of a 

Board of Supervisors have a fiduciary duty to individual landowners in a drainage 

district.  The District Court, noting that incorrect conclusion, properly dismissed the 

Plaintiffs’ Petition. 

The District Court correctly dismissed the Plaintiffs’ Petition because 

Members of a Board of Supervisors do not have a fiduciary duty to individual 

landowners in a drainage district.  This is discussed further in Argument E. 

CONCLUSION 

The District Court’s dismissal of the Plaintiffs’ Petition should be affirmed. 

D. SECTION 468.526A IS NOT APPLICABLE TO A BOARD OF 

SUPERVISORS. 

 

The lack of any fiduciary duty of the Members of a Board of Supervisors to 

individual landowners in a drainage district makes moot whether Section 468.526A, 

Code of Iowa, applies to the Defendant Members of the Kossuth County Board of 
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Supervisors.  However, to not be remiss in regard to that issue, the Defendant 

Members of the Kossuth County Board of Supervisors state as follows. 

Section 468.526A, Code of Iowa, is not applicable to Members of a Board of 

Supervisors.  The ‘trustee’ in Section 468.526A is one of the three individuals who 

take over the management of a drainage district from the Members of a Board of 

Supervisors pursuant to Sections 468.500 trough 468.518, Code of Iowa. 

“[T]he administration of the drainage district was taken over by a board of 

trustees as authorized in Iowa Code Section 468.500.”  Peterson v. Bd. of 

Trust. Drain. Dist. No. 5, 625 N.W.2d 707, 708 (Iowa 2001). 

 

Section 468.502 provides for the election of three “trustees”. 

A Board of Supervisors pursuant to Sections 468.6 through 468.27 is the 

entity that established a drainage district.  After a drainage district is established, the 

management of the drainage district can be transferred from the Members of a Board 

of Supervisors to a “board of trustees” who are “private trustees” pursuant to 

Sections 468.500 through 468.518. 

It is noted that the management of a drainage district pursuant to Sections 

468.532 through 468.537 can be returned from the “private trustees” back to the 

Board of Supervisors. 

The term “board of trustees” is defined in Section 468.500, Code of Iowa, as 

“a board of trustees to be elected by the persons owning land in the district”.  That 
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distinguishes “a board of trustees” from a “Board of Supervisors” who are elected 

by citizens in the county. 

Section 468.506(1) provides among other requirements that each “trustee” 

shall be a “bona fide owner of agricultural land in the election district for which the 

trustee is elected”, which excludes the Defendant Members of the Kossuth County 

Board of Supervisors who Plaintiffs do not allege are landowners in the drainage 

districts in issue. 

Section 468.526A, Code of Iowa, provides as follows: 

“A trustee is not personally liable for a claim which is exempted under Section 

670.4, except a claim for punitive damages.  A trustee is not liable for punitive 

damages as a result of acts in the performance of a duty under this chapter, 

unless the actual malice or willful, wanton, and reckless misconduct is 

proven.” 

 

However, a drainage district is not a municipality.  Therefore, Section 670.4, 

Code of Iowa, does not apply to a drainage district nor to the Members of a Board 

of Supervisor managing the drainage district. 

“We, therefore, hold that a drainage district is not a ‘municipality’ within the 

meaning of Iowa Code section 613A.1(1) (now 670.1(2)).”  Fisher v. Dallas 

County, 369 N.W.2d 426, 430 (Iowa 1985). 

 

“[I]n Fisher we rejected the argument that a drainage district is a municipality 

as defined in Section 613A.1(1) … 

The drainage district’s immunity from suit does not stand or fall with the 

doctrine of sovereign immunity, but is based upon the special and limited  

power and duties conferred by the Iowa Constitution and statutes … A 
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drainage district is not subject to suit in tort for money damages.”  Gard v. 

Little Sioux Intercounty Drainage Dist. Of Monona and Harrison Counties, 

521 N.W.2d 696, 698 (Iowa 1994). 

 

“[A] drainage district is not susceptible to suit for money damages.  Bd. of 

Water Works Trs. of Des Moines v. Sac Cnty. Bd. of Supervisors, 890 N.W.2d 

50, 57 (Iowa 2017). 

 

“Our cases have consistently held that a drainage district is not susceptible to 

suit for money damages.”  Fisher v. Dallas County, 369 N.W.2d 426, 429 

(Iowa 1985). 

 

The Plaintiffs’ Brief, on page 23, cites the unreported case of Pogge WL 

1486854 which is distinguishable from our present case.  The Pogges brought suit 

against the Wright County Engineers and the Supervisors in their capacity under 

Section 306.4(2), Code of Iowa, having jurisdiction and control over secondary 

roads, i.e., county roads, for putting in a large culvert in a county road upstream from 

their land bridge that spans a drainage district’s open ditch.  The large culvert 

released a large amount of water which damaged the Pogge’s land bridge rendering 

it unusable for farm equipment.  The Court of Appeals ruled that the installation of 

a large culvert in the county road which damaged the Pogges’ land bridge was a 

discretionary function.  The Pogge case does not involve an issue of whether the 

Members of the Board of Supervisors had a fiduciary duty to individual landowners 

in a drainage district. 
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A drainage district is not susceptible to suit for money damages, and is not 

susceptible to a claim under Tort Liability of Governmental Subdivisions, Chapter 

670 Code of Iowa. 

The immunity of the drainage districts is imputed to the Members of the Board 

of Supervisors managing the affairs of the drainage district. 

“A drainage district is sui generis.  It is not a corporation.  It cannot sue or be 

sued.  It is merely a segregated area of land, which has been set out by legal 

proceedings, and is subject to assessment for the construction of certain 

drainage improvements within said territory.  It can incur no corporate 

liability.  Under the statute, its affairs are managed by the board of supervisors 

of the county in a representative capacity.  The powers of such board, 

however, are limited and defined by statute. 

. . . 

Nor is the Plaintiff entitled to any judgment at law against the board of 

supervisors. They act wholly in an official or representative capacity, under 

the express provisions of the drainage statutes.”  Board of Supervisors of 

Worth County v. District Court of Scott County, 229 N.W. 711, 712 (Iowa 

1930). 

 

“That rationale for the rule barring liability of officers and employees was 

dependent upon the doctrine of governmental immunity is well illustrated in 

Wittmer v. Letts, supra.”  Harryman v. Hayles, 257 N.W.2d 631, 637 (Iowa 

1977). 

 

Section 468.526A is applicable to “a board of trustees”, who are “private 

trustees”, but it is not applicable to Members of the Board of Supervisors.  The 

Appellants’ Brief, on page 22, contains a purported 2014 quote from Representative 

Dave Maxwell in regard to what is now Section 468.526A.  It is important to note 
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that the quote recognizes that there is a difference and a distinction between “county 

supervisors” (Members of the Board of Supervisor) and “private trustees” (a board 

of trustees to be elected by the persons owning land in the district).  (Emphasis 

added.) 

The quote in pertinent part states as follows: 

“whether they be county supervisors or private trustees.”  (Emphasis added.) 

The quote asserts that the “private trustees” should have “liability as though 

they were county supervisors even though they are not county supervisors.”  

(Emphasis added.) 

Appellees’ Brief, on pages 12 and 15, uses the term “private trustees” which 

is the term used by Mr. Maxwell, and is often times used to differentiate the “private 

trustees” from Members of a Board of Supervisors. 

Again, the issue of Section 468.526A not being applicable to Members of a 

Board of Supervisors is superseded and preempted by the Defendant Members of 

the Board of Supervisors not having a fiduciary duty to the Plaintiffs who are 

individual landowners in the drainage districts. 

CONCLUSION 

The District Court’s Dismissal of the Plaintiffs’ Petition should be affirmed. 
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E. MEMBERS OF A BOARD OF SUPERVISORS DO NOT HAVE A 

FIDUCIARY DUTY TO INDIVIDUAL LANDOWNERS IN A 

DRAINAGE DISTRICT. 

 

There is no case law that Members of a Board of Supervisors, in their position 

as managers of a drainage district, have a fiduciary duty to an individual landowner 

in the drainage district. 

There is no statute that provides that Members of a Board of Supervisors, in 

their role as managers of a drainage district, have a fiduciary duty to an individual 

landowner in the drainage district. 

The Code of Iowa provides that Members of a Board of Supervisors (Board), 

in their position as managers of a drainage district, have the following powers: 

• In establishing a drainage district, the Board, pursuant to Sections 468.6 

through 468.27, shall appoint an engineer to make a survey, plat, 

profile, and report concerning its establishment.  There will be a public 

hearing and the Board will decide whether or not the drainage district 

is to be established. 

• When a drainage district is being established, the Board, pursuant to 

Sections 468.24 through 468.26, shall appoint three appraisers to assess 

damages of the landowners in the drainage district resulting from the 
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drainage district.  There will be a public hearing on the appraisal report, 

and the Board will determine the amount of damages to be awarded. 

• Once the drainage district is established, the Board, pursuant to 

Sections 468.38 through 468.49, shall appoint three commissioners to 

classify the lands within the drainage district  and fix the assessments 

against the lands.  There will be a public hearing on the report of the 

commissioners, and the Board will determine the classifications and 

assessments. 

• If there is to be a reclassification, the Board, pursuant to Sections 

468.65 through 468.67, shall appoint three commissioners who will 

prepare a report.  There will be a public hearing on the report, and the 

Board will determine the reclassifications and assessments. 

• If there is to be an annexation of lands into the drainage district, the 

Board, pursuant to Sections 468.119 through 468.121, will appoint an 

engineer to make a report on the proposed annexation.  There will be a 

public hearing on the annexation reports, and the Board will determine 

whether the lands will be annexed. 
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• If there are to be repairs or improvements made to the drainage district’s 

facilities, the Board, pursuant to Section 468.126, will appoint an 

engineer to make a report.  There will be a public hearing on the report, 

and the Board will determine what repairs or improvements will be 

made. 

• Any person aggrieved from any final action of the Board may, pursuant 

to Sections 468.83 through 468.96, appeal from any final action of the 

Board in relation to any matter involving the person’s rights. 

The Members of a Board of Supervisors have no duty to act for or give advice 

to any one landowner in  a drainage district.  The Members of a Board of 

Supervisors, in administering a drainage district, do not have a fiduciary relationship 

with any individual landowner in the drainage district. 

The Members of a Board of Supervisors managing/administering a drainage 

district have an adjudicatory and not a fiduciary role.  The Members of a Board of 

Supervisors appoint engineers, appraisers, and commissioners who provide reports 

on which pubic meetings are held.  The Members of a Board of Supervisors then 

determine/adjudicate how the drainage district is to proceed. 
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As the District held, “similarly, no code sections lists any duty for Trustees to 

act in the best interest of specific landowners or even the district as a whole.”  Ruling 

on Motion To Dismiss, page 8.  App. P. 711. 

The Appellant cites the case of Albaugh v. The Reserve, 930 N.W.2d 676 

(Iowa 2019) which states as follows: 

“In contrast, a fiduciary relationship does not exist when the relationship 

exists through an ‘arms-length transaction’, which a ‘[a] transaction between 

two unrelated and unaffiliated parties’…”  Id., 930 N.W.2d 686. 

 

The actions of the Board of Supervisors, under Chapter 468 with individual 

landowners in the drainage district, are arm-length transactions between two 

unrelated and unaffiliated parties. 

A fiduciary relationship has been defined in Kurth v. Van Horn, 380 N.W.2d 

693, 695 (Iowa 1986) as follows: 

“A fiduciary relationship has been generally defined in this way: 

A fiduciary relation exists between two persons when one of them is under a 

duty to act for or to give advice for the benefit of another upon matters within 

the scope of the relation. 

Restatement (Second) of Torts § 874 comment a, at 300 (1979).  A fiduciary 

relationship has also been defined as 

[a] very broad term embracing both technical fiduciary relations and those 

informal relations which exist wherever one man trust in or relies upon 

another.  One founded on trust or confidence reposed by one person in the 

integrity and fidelity of another.”  (Emphasis added.) 
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The Kurth case requires a confidential relationship between two parties.  The 

Plaintiffs, on page 24 of their Brief, incorrectly assert that the District Court should 

not have dismissed Plaintiffs’ Petition on the basis that the Defendant Members of 

the Board of Supervisors do not have a confidential relationship with the Plaintiffs 

who are individual landowners in the drainage districts. 

Again, the Kurth case requires a confidential relationship to exist for there to 

be a fiduciary duty.  The Albaugh case holds that there is not a fiduciary relationship 

when there is an arms-length situation – which is the situation with the Members of 

the Board of Supervisors in their position of managing a drainage district in an 

adjudicatory position, and not in a fiduciary relationship. 

CONCLUSION 

The District Court’s dismissal of the Plaintiffs’ Petition should be affirmed. 

F. THE DISTRICT COURT CORRECTLY DISMISSED THE 

PLAINTIFFS’ PETITION BECAUSE MEMBERS OF A 

DRAINAGE DISTRICT DO NOT HAVE A FIDUCIARY DUTY TO 

INDIVIDUAL LANDOWNERS. 

 

The Plaintiffs ignore that Members of a Board of Supervisors do not have a 

fiduciary duty to individual landowners in a drainage district, which is in accord with 

the cases of Kurth v. Van Horn, 380 N.W.2d 693, 695 (Iowa 1986) and Albaugh v. 

The Reserve, 930 N.W.2d 676, 686 (Iowa 2019).  Furthermore, Section 468.526A, 
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Code of Iowa, is not applicable to Members of a Board of Supervisors, and again, 

more significantly, it is controlling in this case that Members of a Board of 

Supervisors in their position of managing a drainage district do not have a fiduciary 

duty to individual landowners in a drainage district, as discussed in Argument D. 

CONCLUSION 

The District Court’s dismissal of Plaintiffs’ Petition should be affirmed. 
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