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QUESTION PRESENTED FOR REVIEW
The question presented for review by Franklin County Board of Supervisors
Is awarding severance damages to landowners in Drainage District Number 48
(DD48) which is not in conflict with a decision of the supreme court or court of

appeals. The Boards’ application for further review should be denied.
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STATEMENT OPPOSING FURTHER REVIEW

Drainage District 1 (DD1) was formed in 1906 with a 4.8-mile open ditch that
was abandoned in 1916 to Drainage District 48 (DD48) which was established in
1916 to reconstruct DD1. DDA48 recreated a new drainage district which abandoned
the upper 3.1 miles of open ditch and replaced it with a tile line covered with dirt.
The area above the 3.1 miles of tile line became productive farm land.

The lower 1.7 miles of open ditch was cleaned out by DD48.

The engineer’s survey and report for DD48 in 1916 established (a) the north
3.1-mile tile line, (b) 35 lateral tile lines connected to the 3.1-mile tile line, and (c)
cleaned out the south 1.7-mile open ditch.

Section 468.27, Code of lowa, did not come into existence until 1985. Section
468.27, Code of lowa, states that a drainage district is presumed to have a permanent
easement for the ditch and/or tile line, as shown in the engineer’s survey and report,
I.e., (@) 3.1-mile north tile line, (b) 35 lateral tiles, and (c) a 1.7-mile south open
ditch.

DD48 did not have an easement for an open ditch for the north 3.1 miles,
where the tile was installed in 1916, when it proceeded with its 2017 Open Ditch

Project.



In the 1990°s, DD48 had a repair project that put in a shallow waterway above
the 3.1-mile tile line that specifically was to be farmable. DD48’s repair project did
not provide for an open ditch.

DD48’s 2017 Open Ditch Project removed the 3.1-miles of tile line and
replaced it with a new open ditch that severed the Hanson, Abbas, and Reid-Meyer
lands. The Plaintiffs-Appellants are therefore entitled to receive severance damages.

The Defendants’-Appellees’ application to the supreme court for further
review should be denied.

BRIEF

In 1916, DD1 abandoned its 4.8-mile ditch to DD48. In 1916, DD48
abandoned the northern 3.1-miles of open ditch and replaced it with a 3.1-mile tile
connected to 35 lateral tiles, all covered with dirt. The area above the 3.1-miles of
tile became productive farm land.

“In order to prove abandonment, actual acts of relinquishment, accompanied

by intention to abandon, must be shown.” Allamakee County v. Collins Trust,
599 N.W.2d 448, 451 (lowa 1999).

““In order to establish an abandonment of property, actual acts of
relinquishment accompanied by intention must be shown. The primary
elements are the intention to abandon and the external act by which that
intention is carried into effect...”” Town of Marne v. Goeken, 147 N.W.2d
218, 224 (lowa 1967).




In 1916, DD1 was under the supervision of the Franklin County Board of
Supervisors (Board). Likewise, in 1916, DD48 was also under the supervision of
the Franklin County Board of Supervisors. See Section 468.126(1), Code of lowa,
and its predecessor sections.

The Board, on behalf of DD1, intended to abandon DD1’s 4.8-mile ditch to
DD48 when it published Drainage District Notice District No. 48 for “the

establishment of a tile drainage system (as opposed to the existing open ditch)

comprising the lands described in said petition and establishing therein a system of
drainage as shown on his (DD48’s engineer) plat on file in the office of the county
auditor of Franklin County, Iowa.” (Emphasis added.) Exhibit 18, Exhibit 2
thereof.
The same Board of Supervisors, on behalf of DD48, approved the survey and
plan of Engineer G. H. Mack dated November 2, 1916, which provides that:
e “This district (DD48) is a reconstruction of Drainage District Number
One”, i.c., the creation of a new drainage district, DD48.
e Recommending:
(1) Cleaning the old ditch from station O to station 92 (from south to

north) 9,200 ft. = 1.7 mi.



(2) Laying tile from station 92 to station 255 (255 — 92 = 163 x 100 =
16,300 + 5,280 ft. = 3.1 mi.).
(3) Installing lateral tiles 1 through 35.

The Board of Supervisors intended to abandon the north 3.1-mile open ditch
when it approved the abandonment of the 3.1-mile open ditch and replaced it with
the 3.1-mile tile line covered with dirt, as recommended by Engineer G. H. Mack.

Section 468.27, Code of lowa, did not exist until 1985 with the Laws of The
Seventy First G. A. 1985 Session Chapter 163, Section 1.

Section 468.27 in pertinent part states:

“Following its establishment, the drainage district is deemed to have acquired

by permanent easement all right-of-way for drainage district ditch, tile lines

... in the dimensions shown on the survey and report made ...”

The survey and report made by the engineer G. H. Mack in 1916, Exhibit 18
Exhibit 1 Sheet 1 shows:

(1) 3.1-mile tile line to the north.

(2) 1.7-mile open ditch to the south.

(3) 35 lateral tile lines connected to the 3.1-mile tile line.

DDA48, as of 1985 per Section 468.27, Code of lowa, thereby had an easement

for the 3.1-mile tile line. It did not have an easement for an open ditch where the

3.1-mile tile line existed. It had an easement for a 3.1-mile tile line.
8



DD48’s 1990 repair project above the 3.1-mile tile line specifically provided
for a shallow waterway above the tile line that was farmable. Again, it did not have
an easement for an open ditch.

DD48 did not have an easement for an open ditch where the 3.1-mile tile line
was when DD48’s 2017 Open Ditch Project was constructed which severed the
Hanson, Abbas, and Reid-Meyer lands with its new open ditch.

Hanson, Abbas, and Reid-Meyer are entitled to recover severance damages in
this case.

Hanson, Abbas, and Reid-Meyer appealed the District Court’s divergent
award of severance damages of 4.5% for Abbas, 9.4% for Hanson, and 1.98% for
Reid-Meyer, when it was the unrebutted testimony of their expert witness, Ted
Frandson, that severance of land typically reduces the fair market value of the land
by 10%.

The Court of Appeals affirmed the District Court’s divergent percentage of

awards for severance damages.



CONCLUSION

Defendants’-Appellees’ Application For Further Review should be denied.
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