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ARGUMENT
l. Coverage Should Be Determined as a Matter of Law.
The Dostarts claim that coverage cannot be determined as a matter of law.
Yet, the Dostarts do not cite a single fact requiring jury determination. This
reflects that the dispute between the parties is fundamentally legal in nature. It was
error for the district court to determine that there are issues of fact precluding
judgment in Columbia’s favor.

A. The Fraud of Mr. Harmeyer and Tyler Custom Homes, Ltd. Is Not a
Covered “Occurrence.”

The Dostarts’ Brief misrepresents Columbia’s position as: “the Policy does
not cover the judgment because consumer fraud “can never be an occurrence under
the policy.” (Dostarts’ Brief, P. 8) (emphasis added). This is not Columbia’s
position. Columbia’s position is that, under the specific circumstances of this case,
Mr. Harmeyer’s and Tyler Custom Homes, Ltd.’s consumer fraud is not an
“occurrence” covered by Columbia’s policy. The Court does not need to decide
whether, hypothetically, consumer fraud can ever be an “occurrence” under
insurance policy language.

As previously set forth in Columbia’s Brief (P. 15), this case involves a
judgment against Mr. Harmeyer and Tyler Custom Homes, Ltd. for consumer
fraud in violation of lowa Code section 714H.3. (Verdict, App. 37-38). The jury

found fraud was willful and wanton, thus awarding punitive damages. (Verdict,
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App. 38-39). Therefore, it is clear that the jury did not consider consumer fraud, in
this particular case, to be merely accidental.

The Dostarts make no attempt to resist or otherwise respond to Columbia’s
argument that consumer fraud, where punitive damages are awarded, is not
accidental and thus not a covered “occurrence.” The Court should accordingly
dispose of this appeal on the grounds that, given the jury’s award of punitive
damages for Mr. Harmeyer’s and Tyler Custom Homes, Ltd.’s consumer fraud,
their consumer fraud was non-accidental and thus not an “occurrence” as defined
by Columbia’s policy. Consequently, Columbia has no coverage obligation, as a
matter of law.

The Dostarts argue that Yegge v. Integrity Mutual is distinguishable. 534
N.W.2d 100 (lowa 1995). Yegge involves common law fraud rather than violation
of Towa’s consumer fraud statute, lowa Code section 714H.3. This difference does
not matter. In both Yegge and this case, the fraud was clearly intentional and non-
accidental. Both cases involve the award of punitive damages, reflecting that both
cases involved willful, wanton conduct. Yegge, N.W.2d at 101-02; (Verdict, App.
38-39).

Also, to be found liable for statutory consumer fraud, Mr. Harmeyer and
Tyler Custom Homes, Ltd. had to engage in a practice or perform an act they

should have known was deceptive, with the intent that the practice or act would be




relied upon. (Jury Instruction, App. 212). Statutory consumer fraud consequently
involves an inference that a party has deceptive intent. Whether intent to defraud
has to be specifically proven (in the case of common law fraud) or is statutorily
inferred (in the case of consumer law fraud), both common law fraud and statutory
fraud involve conduct that is ultimately non-accidental in nature.

The portions of Thorn v. Am. States Ins. Co. that the Dostarts cite have no
apparent relevance to this case. 266 F. Supp. 2d. 1346 (M.D. Ala. 2022); see
Dostarts’ Brief, PP. 11-12. Thorn involved an argument that claims of negligent
misrepresentation were covered by an insurance policy. Id. at 1352-53. In the case
against Mr. Harmeyer and Tyler Custom Homes, Ltd., negligent misrepresentation
was undisputedly neither pled nor proven. (Petition, App. 20-27; Verdict, App. 35-
39). In short, this case has nothing to do with negligent misrepresentation.

B. The Jury Damages Award Against Mr. Harmeyer and Tyler Custom
Homes, Ltd. Is Not for Covered Damages.

The Dostarts incorrectly say they are resisting Columbia’s position that “the
only damages sought by the Dostarts in the underlying action . . . ‘consist[ ] of the
cost of completing their unfinished home.”” (Dostarts’ Brief, P. 12). That is not
Columbia’s position.

Columbia’s position is that regardless of what damages the Dostarts
asked for at trial, and regardless of what damages their expert may have testified

to, the jury only awarded costs of completing the unfinished home against Tyler
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Custom Homes, Ltd. No other damages were awarded against Tyler Custom

Homes, Ltd. This is obvious from the jury verdict form, which specifically states
that $118,808.30, “the reasonable cost of completing the home,” is awarded for
consumer fraud against Tyler Custom Homes, Ltd. (Verdict, App. 38). Yegge
leaves no doubt that costs of home completion are not “property damage” under a
commercial general liability policy. Yegge, 534 N.W.2d at 101-02.

The Dostarts now claim the underlying case involved damages for not only
costs of completion, but also loss of use of their home. (Dostarts’ Brief, P. 13). In
fact, the jury verdict form shows no damages awarded for loss of use. (Verdict,
App. 37-38). Because loss of use damages were not awarded by the jury, there is
no genuine dispute over coverage for such damages. Also, no issue relating to
loss of use was argued or ruled upon in district court, so error was not preserved as
to this issue. Smith v. All Stor Fort Knox, LLC, 2018 lowa App. LEXIS 749, at *3-
*4 (lowa Ct. App. 2018) (citing Bank of Am., N.A. v. Schulte, 843 N.W.2d. 876,
883 (lowa 2014)).

The Dostarts additionally argue (without citation to the record) their home
was technically not “unfinished” and in need of completion. (Dostarts’ Brief, P.
13). The Dostarts specifically say in their Petition, however, that Mr. Harmeyer
and Tyler Custom Homes, Ltd. did not “complete[ | the construction of the

Residence.” (Petition § 12, App. 21). Damages were awarded for costs of



completion, which implies the home remained unfinished. (Verdict, App. 38). At
any rate, the Dostarts do not exactly explain why it would make a difference
whether the home was finished or not. Error was also not preserved on this
argument. See Smith, 2018 lowa App. LEXIS 749, at *3-*4.

The Dostarts offer no argument in response or in resistance to Columbia’s
position that damages awarded against James Harmeyer, personally, are intangible
economic losses rather than covered property damage. (Columbia Brief, PP. 17-
18). These damages included expenses/costs of temporary living, moving
expenses and the cost of a loan extension. (Verdict, App. 37). Thus, the Court
should find the damages awarded against Mr. Harmeyer could not be considered
“property damage” as a matter of law.

C. Mr. Harmeyer’s and Tyler Custom Homes, Ltd.’s Fraud Is an
Intentional Act Excluded from Coverage.

With regard to applicability of the intentional acts exclusion, the Dostarts
repeat their argument that consumer fraud can, hypothetically, be accidental.
Again, there is no response to Columbia’s position that, under the circumstances of
the case actually before the Court, consumer fraud was intentional. Under the
circumstances of this case, which involve an award of punitive damages for

consumer fraud, clearly the conduct at hand was not accidental in the eyes of the

jury.



CONCLUSION
Columbia Insurance Group has no obligation to provide coverage for the
judgment obtained by the Dostarts in Case No. LACL145712. As such, Columbia
Insurance Group has no obligation to indemnify Tyler Custom Homes, Ltd. or
James Harmeyer with regard to the consumer fraud judgment against them. Put
another way, Columbia Insurance Group has no obligation to tender payment to the
Dostarts for the conduct of Tyler Custom Homes, Ltd. or James Harmeyer.
Columbia Insurance Group requests that the Court find that the district court erred,
and direct that summary judgment should be entered in favor of Columbia
Insurance Group.
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