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Statement of the Issues 

 

1. The district court incorrectly dismissed part of Plaintiff’s case because a 

Court rule cannot eliminate requirements of a Legislative statute. 

 

2. The district court incorrectly denied Plaintiff’s summary judgment 

motion because OPR and the Board failed to delegate their public record 

responsibilities to a particular official or employee and failed to publicly 

announce to whom delegation had been made. 

 

3. The district court incorrectly granted summary judgment for Defendants 

by relying on attorney-client privilege and work product protection to 

exempt records from chapter 22 production and erred in denying Plaintiff 

his right to cross-examine defense counsel on a professional statement 

accepted by the court. 

 

Routing Statement 

Some of the district court errors will require the Court to evaluate 

whether two of its prior decisions are correct.  Only this Court will be 

able to make that determination. 

The Supreme Court should retain the case. 

Nature of the Case 

Plaintiff filed a chapter 22 public records lawsuit against the Iowa 

Judicial Branch, Iowa Office of Professional Regulation, Iowa Supreme 

Court Attorney Disciplinary Board, and four of their employees.  

(D0001, Petition, 12/13/2024).  Plaintiff appeals from 1) a pre-answer 

dismissal of part of his Petition and 2) a later summary judgment 
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denying him partial summary judgment and granting Defendants’ 

request to dismiss his remaining two claims. 

Facts and Proceedings 

Facts 

Plaintiff sought records related to a complaint Plaintiff submitted 

to the Iowa Supreme Court Attorney Disciplinary Board.  Plaintiff had 

asked the Board to look into the actions of three Assistant United 

States Attorneys for the Northern District of Iowa relating to their 

handling of a criminal case.  (Petition, ¶26).1  In February 2023, the 

Board wrote to Plaintiff saying it had dismissed the complaint after 

reviewing the complaint and responses.  (Petition, ¶27).   

The Board’s letters were signed by Board Director Tara van 

Brederode and said, “[m]any, if not all, of these concerns have been 

reviewed by judges in the Northern District of Iowa, Executive Office 

for United States Attorneys, and Office of Professional Responsibility 

for the U.S. Department of Justice.”  (Petition, ¶28).   

 
1 The factual allegations in the petition are accepted as true for 

purposes of appeal of the dismissal.  See Shumate v. Drake Univ., 846 

N.W.2d 503, 507 (Iowa 2014).  

 

https://scholar.google.com/scholar_case?case=12324710069894396168&q=%22motion+to+dismiss%22++granting&hl=en&as_sdt=4,16
https://scholar.google.com/scholar_case?case=12324710069894396168&q=%22motion+to+dismiss%22++granting&hl=en&as_sdt=4,16
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Plaintiff was concerned the Board may have received 

misinformation in the responses it reviewed because this statement was 

incorrect.  Plaintiff had asked the Executive Office for United States 

Attorneys and the Office of Professional Responsibility to review the 

matters, and they refused.  Also, no judge had looked at the ethics 

issues Plaintiff raised.  (Petition, ¶27). 

In August of 2024, Plaintiff asked Defendant van Brederode for 

copies of the responses from the three attorneys.  She refused to provide 

the documents and referred Plaintiff to Defendant Nicholas (Tré) 

Critelli.  He is the Executive Director of the Iowa Office of Professional 

Regulation (OPR).  (Petition, ¶¶8, 31).  

Plaintiff talked to Defendant Critelli on August 19, 2024, and 

asked him for the same records.  He also refused to provide them.  He 

said OPR and the Board were not subject to chapter 22 because they 

were not funded with public money.  He also said the records were 

confidential under Court rule 35.  (Petition, ¶32).  

On August 26, 2024, Plaintiff sent another email to Defendants 

van Brederode and Critelli.  He again asked for the records from the 

three attorneys and said, “[p]lease let me know if I have misdirected this 
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request.”  He did not receive a response to this email and sent a follow-up 

email on August 30 asking for a response.  He did not receive a response 

to this email.  (Petition, ¶¶34-36).  

On September 2, 2024, Plaintiff sent an email to the Iowa Judicial 

Branch through its FOIA address (with copies to Defendants Critelli 

and von Brederode).  It said: 

(I do not know if this public record request has gone to the 

right person.  I sent it by email to Tre Critelli and Tara van 

Brederode on August 26 and sent a follow up on August 30 

asking for a reply to that email.  I have not received a response 

from either of them.  I have heard a claim that OPR and the 

Attorney Disciplinary Board are not subject to chapter 22, but 

do not understand how that could be correct.  I cannot find a 

person designated to respond on behalf of either, so - in an 

abundance of caution - am sending the request to you as well.) 

 

Please provide a copy of any response provided by a 

respondent in complaint files No. 2022-313, 2022-314, and 

2022-315 where I was the Complainant. 

 

Please acknowledge receipt of this request and tell me (1) the 

person handling this request and their contact information, 

(2) whether they intend to provide access to the records and 

when they will begin working on this request, (3) the 

estimated number of records and when the records will be 

available, (4) if the records are not immediately available, 

what searches need to be performed or what other obstacles 

need to be overcome, (5) whether access to records will be 

provided as they became available (“rolling production”), and 

(6) whether and how often someone will update me on efforts 

to provide access to the records.  If access is denied, please 

explain, including any statutory basis for the denial. 
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Please let me know if I have misdirected this request. 

 

(Petition, ¶36). 

 

On September 3, Defendant Critelli responded by stating he was 

handling the records request and that the Board must keep disciplinary 

files confidential.  Critelli cited Iowa Court Rule 35.4(3) and did not cite 

a chapter 22 exemption from access.  (Petition, ¶¶37, 39). 

 On September 3, Plaintiff responded to Defendant Critelli by 

email and cited State v. Thompson, 954 N.W.2d 402, 412 fn.3 (Iowa 

2021) for the proposition that a statue prevails over a court rule.  

Plaintiff asked if there were law that authorized a court rule to trump 

chapter 22 and said, “[a]gain, I want to make sure my request is 

supportable.  If you have supporting authority, will you please provide 

it so we can do our best to work through this?”  Plaintiff also made a 

new record request: “[p]lease provide any records you considered or 

upon which you relied or based your response in denying my August 26 

request.  Also, please provide any records you considered or upon which 

you rely or base your response in replying to this new request.”  

(Petition, ¶¶40-41). 
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On September 4, 2024, Plaintiff received a response from state 

court administration acknowledging the FOIA email request and 

stating its understanding that OPR had responded.  Plaintiff replied 

and asked for “all records that discuss, deal with, respond to, or refer to 

my August 26 and September 3 requests to Mr. Critelli.”  State court 

administration replied on September 5 and said it would conduct a 

search and respond again when it had more information.  The response 

stated that Molly Weber, legal counsel to the Judicial Branch, would be 

handling the request.  (Petition, ¶¶6, 42-45).  

On September 10, 2024, Defendant Weber sent an email to 

Plaintiff with an attached letter from Robert Gast, the State Court 

Administrator.  The email also included redacted documents related to 

Plaintiff’s September 4 records request.  The letter explained the 

redactions and stated there were no documents related to the 

September 3 request.  The letter also said, “[p]lease note that further 

requests regarding the Office of Professional Regulation and Attorney 

Disciplinary Board records should be directed to those entities.”  

(Petition, ¶¶5, 46). 
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Plaintiff replied on September 10 and reasserted his request for 

the three attorney responses requested on September 2.  On October 1, 

Defendant Weber sent Plaintiff an email that said those responses 

would be confidential under Iowa Code §22.7(18) and Iowa Ct. R. 

35.4(3).  (Petition, ¶¶48-49).  

On October 20, 2024, following additional communications, 

Plaintiff sent an email to Defendants Weber, Gast, Critelli, and van 

Brederode reiterating his request for the attorney responses and 

making additional requests for: 1) all records that “relate to, discuss, 

deal with, respond to, or refer to any of my chapter 22 requests made 

starting on or about August 26 and to date” and 2) a Vaughn index as to 

any information withheld.  The email ended with: 

These requests are being sent to all four of you because Robert 

has been delegated the responsibility to respond to record 

requests made to the judicial branch, Molly was identified as 

being the person responding to my requests, and Robert said 

“requests regarding the Office of Professional Regulation and 

Attorney Disciplinary Board records should be directed to 

those entities” but I couldn’t find §22.1(2) delegations to a 

particular person.  I want to make sure I’ve covered all the 

bases.  If I’ve misdirected my requests, please let me know. 

 

(Petition, ¶55). 
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On October 25, Defendant Weber responded, “[p]lease note that I 

am responding only for the Iowa Judicial Branch, State Court 

Administration.”  She said that, other than the documents previously 

provided, any other documents relating to the document requests were 

protected from disclosure by attorney-client privilege and/or work 

product.  She stated that production of a Vaughn index might require 

payment of fees for the time spent producing the index.  None of the 

other recipients of the October 20 email responded.  Following 

additional correspondence, Defendant Weber provided a Vaughn index 

on November 26, 2024.  (Petition, ¶¶56-61).  

There was no litigation pending when records were withheld as 

work product.  (Petition, ¶59).   

Proceedings 

Plaintiff claimed three violations in his December 13, 2024, 

Petition: 1) failure to provide the responses from the three attorneys, 2) 

failure to provide records related to his requests for documents 

beginning on or about August 26, 2024, and 3) failure under Iowa code 

§22.1(2) to delegate to particular officials or employees of the Board and 
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OPR the responsibility for implementing the requirements of chapter 

22.  (Petition, p.14). 

Defendants filed a pre-Answer motion to dismiss the case.  

(D0005, Defendants’ Motion to Dismiss, 1/9/2025).  They claimed the 

three attorney responses were confidential under Court Rule 35.4(3) 

and made a secondary claim that Defendants the Judicial Branch, Gast, 

and Weber should be dismissed because they were not custodians of 

these records.  (D0005, Motion to Dismiss, p.1).  They raised no chapter 

22 exemption claim and did not address the second and third violations 

alleged in Plaintiff’s Petition. 

Plaintiff’s resistance pointed out that defendants did not address 

the category 2 records (D0006, Plaintiff’s Resistance to Defendants’ 

Motion to Dismiss, p.6, 1/12/2025), and Defendant’s January 21 Reply 

then included arguments that attorney-client privilege and attorney 

work product applied to those records.  (D0008, Defendants’ Reply to 

Plaintiff’s Resistance to Defendants’ Motion to Dismiss, pp.6-7, 

1/21/2025).   

On April 16, 2025, the district court relied on Court Rule 35.4(3) 

and granted the motion to dismiss as to the three attorney responses.  It 



Page 18 of 69 

 

denied the remainder of the motion.  (D0018, Ruling on Defendants’ 

Motion to Dismiss, Attachment 1).   

On April 22, 2025, Plaintiff filed a motion to reconsider that 

included a request that the district court rule on the applicability of 

State v. Thompson, 954 N.W.2d 402 (Iowa 2021) and two other cases 

cited in Plaintiff’s Resistance.  (D0019, Plaintiff’s Motion to Reconsider, 

p.5).  The district court had not mentioned those cases in its Ruling. 

On May 15, 2025, the court denied the motion to reconsider in a 

five-sentence Order that said it had “carefully considered the parties 

[sic] arguments and the legal authority” but still did not address those 

cases.  (D0022, Order on Motion to Reconsider, Attachment 2). 

Plaintiff gave Defendants notice of default (Attachment to D0029, 

8/11/2025), and they filed an answer three months late on July 21, 2025 

(D0024, Answer, 7/21/2025).  On August 11, 2025, they filed a motion 

for summary judgment that raised only attorney-client privilege and 

attorney work product claims related to Plaintiff’s requests for 

documents.  On August 12, the court set a September 16, 2025, hearing 

for that motion and others that were pending.  (D0031, Order Setting 

Hearing, 8/12/2025).    
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Defendants’ motion did not seek summary judgment on the 

§22.1(2) delegation issue.  Plaintiff’s August 21, 2025, resistance 

pointed out this omission and responded to the privilege and work 

product arguments.  (D0034, Plaintiff’s Resistance to Defendants’  

Motion for Summary Judgment, 8/21/2025).  In their Reply, Defendants 

said, “Plaintiff’s third claim of failure to delegate to particular officials 

or employees the responsibility for implementing chapter 22 is 

subsumed by the other claims raised in this matter.”  (D0037, Amended 

Defendants’ Reply to Plaintiff’s Resistance to Defendants’ Motion for 

Summary Judgment, p.2, 8/28/2025).   

  At the September 16 hearing, there was argument but no 

testimony.  Information from defense counsel was accepted as a 

professional statement, and Plaintiff requested his right to cross-

examine on that statement.  (D0061, Transcript of Excerpt of Hearing, 2:15-

21, 11/25/2025).  The court adjourned the hearing without granting cross-

examination.   

On September 24, Plaintiff filed for summary judgment on the 

delegation issue.  (D0044, Plaintiff’s Motion for Partial Summary 

Judgment, 9/24/2025).  On September 25, Plaintiff filed supplemental 
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authority and argument related to the September 16 hearing.  (D0046, 

Plaintiff’s Supplement Related to September 16, 2025, Hearing, 

9/25/2025).  Defendants replied to the supplemental authority on 

October 6 (D0048, Defendants’ Response to Plaintiff’s Supplement 

Related to September 16, 2025, Hearing, 10/06/2025) and resisted 

Plaintiff’s summary judgment motion on October 17 (D0053, 

Defendants’ Resistance to Plaintiff’s Motion for Partial Summary 

Judgment, 10/17/2025). 

Before Plaintiff could reply to Defendants’ resistance, the court 

issued its ruling on October 23.  It denied Plaintiff’s motion for partial 

summary judgment, granted Defendants’ motion for summary judgment 

as to both of Plaintiff’s remaining claims, and dismissed the case.  

(D0055, Ruling on Defendants’ Motion for Summary Judgment and 

Plaintiff’s Motions to Reconsider, for Default, and for Summary 

Judgment, 10/23/2025, Attachment 3).  Plaintiff filed a timely notice of 

appeal on November 10, 2025.  (D0058, Notice of Appeal, 11/10/2025). 

Argument 

“[T]he legislature’s purpose in enacting Iowa’s open records law 

was to ‘open the doors of government to public scrutiny – to prevent 
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government from secreting its decision-making activities from the 

public, on whose behalf it is its duty to act.’”  Iowa Civil Rights Comm’n 

v. City of Des Moines, 313 N.W.2d 491, 495 (Iowa 1981).  Section 22.8(3) 

emphasizes “the policy of this chapter that free and open examination of 

public records is generally in the public interest even though such 

examination may cause inconvenience or embarrassment to public 

officials or others.”  The law must be interpreted “to provide broad 

public access to . . . public records.”  City of Dubuque v. Telegraph 

Herald, Inc., 297 N.W.2d 523, 526 (Iowa 1980). 

“There is a presumption in favor of disclosure” and “a liberal 

policy in favor of access to public records.”  Hall v. Broadlawns Med. 

Ctr., 811 N.W.2d 478, 485 (Iowa 2012).  “[D]epartures [from access] are 

to be made only under discrete circumstances.”  City of Dubuque, 297 

N.W.2d at 526.   

A court “do[es] not read into a statute language the legislature 

could have used, had it so intended.”  Id.  Exemptions from disclosure 

requests are to be construed narrowly, Milligan v. Ottumwa Police 

Dept., 937 N.W.2d 97, 102 (Iowa 2020); Gannon v. Bd. of Regents, 692 

N.W.2d 31, 38 (Iowa 2005), and one seeking exemption “bears the 
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burden of demonstrating the exemption’s applicability.”  Clymer v. City 

of Cedar Rapids, 601 N.W.2d 42, 45 (Iowa 1999).   

The ultimate burden of proof under chapter 22 is the reverse of 

the burden in most civil cases.  Ordinarily, a plaintiff must prove a 

defendant violated the terms of a statute.  Here, Defendants have the 

burden to prove they complied with the terms of the statute.  §22.10(2).  

That means Defendants must prove every condition of an exemption 

that they claim allows a record to be withheld.   

1. The district court incorrectly dismissed part of Plaintiff’s case 

because a Court rule cannot eliminate requirements of a 

Legislative statute. 

 

A motion to dismiss ruling is reviewed for “correction of errors at 

law,” and factual allegations in the petition are accepted as true for 

purposes of appeal.  Shumate, 846 N.W.2d at 507.  Issues of statutory 

interpretation also are reviewed for correction of errors at law.  Vaudt v. 

Wells Fargo Bank, N.A., 4 N.W.3d 45, 48 (Iowa 2024). 

Error was preserved by Plaintiff’s Resistance to Defendants’ 

Motion to Dismiss (D0006, 1/12/2025), Plaintiff’s Sur-reply to 

Defendants’ Reply to Plaintiff’s Resistance to Defendants’ Motion to 

Dismiss (D0014, 3/17/2025), Plaintiff’s Motion to Reconsider (D0019, 

https://scholar.google.com/scholar_case?case=12324710069894396168&q=%22motion+to+dismiss%22++granting&hl=en&as_sdt=4,16
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4/22/2025), and Plaintiff’s Reply to Defendants’ Resistance to Plaintiff’s  

Motion to Reconsider (D0020, 5/03/2025). 

a.  The court failed to apply controlling Iowa Supreme Court 

decisions 

The court incorrectly concluded that a court rule pre-empts a 

statute.   

The court’s analysis started correctly when it determined that, 

standing alone, chapter 22 required production of the three responses: 

Defendants have not identified any applicable exception in 

section 22.7.  Therefore, if the court only considered the Open 

Records Act, the court would have to find that the attorneys’ 

responses are not protected by confidentiality and would be 

open to disclosure. 

 

(Attachment 1, p.7). 

It then looked outside chapter 22 for an exception.  This would 

have been appropriate if there were another statute that made the 

records confidential.  See e.g., Burton v. UIHC, 566 N.W.2d 182 (Iowa 

1997) (statute exempted medical records from production).  But there is 

no separate statute preventing access to the records.   

 Instead, the court examined Rule 35.4(3): 

[The disciplinary board must] keep all files confidential, 

unless the board chair or the chair’s designee otherwise 
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provides or directs in writing for disciplinary purposes or 

pursuant to a specific supreme court rule. 

 

(Attachment 1, p.6).  The Court correctly determined that, “[a]bsent any 

other provision of law,” the three responses were confidential under the 

rule’s language.  However, the court’s error came in “[d]etermining 

which law prevail [sic].”  (Attachment 1, p.7, ¶3 heading).   

Defendants and the court cited no law that says a court rule can 

eliminate a statutory requirement.  Plaintiff cited cases showing a rule 

must give way where the legislature has acted, but the court did not 

discuss these cases.     

The primary case is Thompson, 954 N.W.2d at 411.  Thompson is 

essentially on all fours with this case.  There, a statute prohibited a 

represented defendant from filing any pro se document in any Iowa 

court.  An appellate court rule allowed a represented party to file a pro 

se supplemental brief.  There was a conflict between a statute that 

required all documents to be filed by counsel, and a court rule that 

provided an exception to the statutory requirement.   

The Thompson holding makes it clear that a Court rule cannot 

eliminate part of a statute.  Thompson says, “[t]he judicial department’s 

constitutional, statutory, inherent, and common law authority to 
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regulate practice and procedure in its courts . . . must give way where 

the legislative department has acted.”  Id.     

  Under Thompson, court rules control only if the legislature has 

not acted.  See also Iowa Civil Liberties Union v. Critelli, 244 N.W.2d 

564, 568 (Iowa 1976) (“Where the legislature has not acted . . ..”).  The 

Legislature has the “power to regulate the courts,” State v. Basquin, 970 

N.W.2d 643, 656 (Iowa 2022), and a court “‘has no authority to waive or 

set aside provisions of statutory law,’” Stolar v. Turner, 236 Iowa 628, 

638, 19 N.W.2d 585, ___ (Iowa 1945) (citation omitted).   The Judiciary’s 

authority to regulate procedure “must give way where the legislative 

department has acted.  See Iowa Const. art. V, § 14.”  Thompson, 954 

N.W.2d at 411.  Here, the legislature acted through chapter 22.  

Plaintiff cited and argued Thompson in his Resistance, Sur-reply, 

Motion to Reconsider, and Reply to Defendants’ Resistance to Plaintiff’s 

Motion to Reconsider.  When the court denied Plaintiff’s motion to 

reconsider, it said it had “carefully considered the parties arguments and 

the legal authority before entering [its] ruling on the motion to dismiss.”  

(Attachment 2, p.1).  But the court did not mention the cases Plaintiff 

cited, so it is not possible to tell why the court did not find them 



Page 26 of 69 

 

persuasive.  Instead, the court relied on law Defendants cited by 

analogy – Iowa Code §272C.6(4)(a).2  (Attachment 1, p.9).   

The court said Rule 35.4(3) is consistent with other provisions of 

law.  “For example, the complaint and investigative files of other 

professional licensing boards are deemed confidential by law.  Iowa 

Code section 272C.7(4)(a) [sic].”  (Attachment 1, p.9).  But §272C.6(4)(a) 

provides specific statutory confidentiality for the complaint and 

investigative files of licensing boards for other professionals; not for 

attorneys.  This cuts against the court’s ruling. 

The fact that the legislature provided statutory confidentiality for 

other records but not the records here is significant.  If the legislature 

wanted to authorize confidentiality for attorney disciplinary records, “it 

could have easily done so.”  See generally Zimmer v. Vander Waal, 780 

N.W.2d 730, 735 (Iowa 2010).  If the legislature wanted to create a 

 
2 That section says, “all complaint files, investigation files, other 

investigation reports, and other investigative information in the 

possession of a licensing board or peer review committee acting under 

the authority of a licensing board or its employees or agents which 

relates to licensee discipline are privileged and confidential, and are not 

subject to discovery, subpoena, or other means of legal compulsion for 

their release . . ..”  Section 272C.1(6) defines the covered licensing 

boards, and attorney licensing is not included. 
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chapter 22 confidentiality protection for attorney disciplinary records, it 

knew how to do so.  It did not, and “courts may not create one, no 

matter how desirable that might be as a policy matter . . ..”  Cf. 

Alexander v. Sandoval, 532 U.S. 275, 286-87 (2001) (discussing implied 

statutory cause of action).  

Although not argued by Defendants, the court also incorrectly 

used two rules of statutory construction to find court rule 35.4(3) 

superseded chapter 22.  

b. Rules of statutory construction had no place in this case 

The court said, “[t]here are at least two rules of statutory 

construction that are applicable to this discussion.”  (Attachment 1, p.7).  

This was incorrect for at least three reasons. 

First, there was no need to apply rules of statutory construction.  

The “first task in interpreting a statute is to determine whether the 

relevant language is ambiguous.  If the statutory language is plain and 

the meaning clear, we do not search for legislative intent beyond the 

express terms of the statute.”  Borst Brothers v. Finance of America, 975 

N.W.2d 690, 699 (Iowa 2022) (citations and quotation marks omitted).  

There was no ambiguity to resolve here, and the plain language 
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controlled.  The court had no difficulty applying that language to find 

chapter 22 standing alone required production of the three records. 

Second, the two rules cited by the court would not apply even if 

there were a need to construe the statute.  Those rules were: 

– “when there are [sic] more than one statute that is relevant to 

deciding an issue, the court ‘considers the statutes together in 

an attempt to harmonize them,’” and 

 

– “if the statutes cannot be harmonized and the conflict is 

between a general and specific provision, the specific provision 

prevails as an exception to a general provision.” 

 

(Attachment 1, p.7) (citations omitted). 

However, these rules apply to multiple statutes.  See State v. 

Dann, 591 N.W.2d 635, 638 (Iowa 1999) (when “more than one statute . 

. . is relevant to deciding an issue, the court ‘considers the statutes 

together in an attempt to harmonize them.’”); MidWestOne Bank v. 

Heartland Co-op, 941 N.W.2d 876, 883 (Iowa 2020) (“To the extent 

‘there is a conflict or ambiguity between specific and general statutes, 

the provisions of the specific statutes control.’”) (citation omitted). 

These rules of construction do not apply when a court rule 

competes with a statute.  This is because statutory construction rules 

are used to determine legislative intent.  When two statutes are 
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involved, both reflect legislative intent – the legislature enacted both, 

and one can be relevant to the other.  When a statute and a court rule 

are involved, the statute reflects legislative intent and the rule reflects 

judicial intent.  Judicial intent is not relevant to legislative intent.3 

  Third, the court used the rules for something beyond their 

intended purpose.  The rules apply when there is a need to determine 

the meaning of an ambiguous statute.  They do not apply when a court 

is deciding whether the plain language of a court rule prevails over the 

plain language of a statute.  That is a matter for constitutional 

determination. 

Allowing a court rule to supersede a statute violates the 

separation-of powers clause of the Iowa Constitution:  

The powers of the government of Iowa shall be divided into 

three separate departments—the legislative, the executive, 

and the judicial: and no person charged with the exercise of 

powers properly belonging to one of these departments shall 

exercise any function appertaining to either of the others, 

except in cases hereinafter expressly directed or permitted. 

 
3 In addition, the comparison does not involve a general and specific 

provision dealing with the same subject matter.  Two different 

considerations are involved.  Chapter 22 deals with the public’s 

substantive right to know, and Rule 35.4(3) deals with the process of 

attorney discipline. 
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Iowa Const. art. III, §1. “This principle is violated if one branch of 

government purports to use powers that are clearly forbidden, or 

attempts to use powers granted by the constitution to another branch.”  

In re C.S., 516 N.W.2d 851, 858 (Iowa 1994). 

Under Article III, the general assembly has the sole constitutional 

legislative authority; the judicial branch has no power to enact or 

amend a statute.  Allowing amendment of chapter 22 by judicial rule 

would impair the legislature in the performance of its constitutional 

duties, and the separation-of-powers doctrine “‘requires that a branch 

[of government] not impair another in the performance of its 

constitutional duties.’  Loving v. United States, 517 U.S. 748, 757, 116 

S.Ct. 1737, 1743, 135 L.Ed.2d 36, 49 (1996) (citation omitted).”  State v. 

Phillips, 610 N.W.2d 840, 842 (Iowa 2000). 

The district court’s use of a court rule to override a statute brings 

to mind Justice May’s dissent in Rivas v. Brownell, 18 N.W.3d 211, 237-

38 (Iowa 2025): 

The separation of powers is a “safeguard against tyranny.”  

Webster Cnty. Bd. of Supervisors v. Flattery, 268 N.W.2d 869, 

873 (Iowa 1978) (en banc).  It “lies at the very foundation” of 

our constitutional democracy.  State ex rel. White v. Barker, 89 

N.W. 204, 208 (Iowa 1902). 

 

https://scholar.google.com/scholar_case?case=8742489748065910711&q=covid+limitations&hl=en&as_sdt=4,16&as_ylo=2025
https://scholar.google.com/scholar_case?case=8742489748065910711&q=covid+limitations&hl=en&as_sdt=4,16&as_ylo=2025
https://scholar.google.com/scholar_case?about=1134656265866082705&q=covid+limitations&hl=en&as_sdt=4,16&as_ylo=2025
https://scholar.google.com/scholar_case?about=1134656265866082705&q=covid+limitations&hl=en&as_sdt=4,16&as_ylo=2025
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This court plays an important role in preserving the 

separation of powers.  When a question is properly presented, 

it is this court’s duty “to determine” whether any branch has 

exceeded its constitutional limits.  Flattery, 268 N.W.2d at 

873. 

 

* * * 

 

“It is not the function of courts to legislate and they are 

constitutionally prohibited from doing so.”  Hansen v. Haugh, 

149 N.W.2d 169, 172 (Iowa 1967). 

 

The legislature knew how to make court rules prevail over 

statutory laws when it wanted to.  Cf. American College Testing 

Program, Inc. v. Forst, 182 N.W.2d 826, 828 (Iowa 1970) (wording of 

statute shows legislature knew how to exempt persons engaged in 

educational activities from the payment of sales tax if it wished to do 

so).  It did that in §602.1614(4) when it said specified rules relating to 

electronic records “shall prevail over any other laws.”  But the 

legislature did not give the same primacy to Rule 35.4(3), and chapter 

22 controls.  “It is for the legislature and not for the courts to pass upon 

the policy, wisdom, advisability, or justice of a statute.”  Gravert v. 

Nebergall, 539 N.W.2d 184, 188 (Iowa 1995). 

 The district court erred in granting the motion to dismiss. 

 

 

https://scholar.google.com/scholar_case?case=8742489748065910711&q=covid+limitations&hl=en&as_sdt=4,16&as_ylo=2025
https://scholar.google.com/scholar_case?case=8742489748065910711&q=covid+limitations&hl=en&as_sdt=4,16&as_ylo=2025
https://scholar.google.com/scholar_case?case=18085883264462677265&q=covid+limitations&hl=en&as_sdt=4,16&as_ylo=2025
https://scholar.google.com/scholar_case?case=18085883264462677265&q=covid+limitations&hl=en&as_sdt=4,16&as_ylo=2025


Page 32 of 69 

 

2. The district court incorrectly denied Plaintiff’s summary 

judgment motion because OPR and the Board failed to 

delegate their public record responsibilities to a particular 

official or employee and failed to publicly announce to whom 

delegation had been made. 

 

Plaintiff asked for partial summary judgment on the issue of 

whether OPR and the Board had complied with the delegation 

requirements of §22.1(2).  The court denied the motion and granted 

summary judgment in Defendants’ favor even though their motion for 

summary judgment did not raise the issue. 

Section 22.1(2) requires:  

[e]ach government body shall delegate to particular officials or 

employees of that government body the responsibility for 

implementing the requirements of this chapter and shall 

publicly announce the particular officials or employees to 

whom responsibility for implementing the requirements of this 

chapter has been delegated. 

 

There are two questions to be answered: (a) are OPR and the 

Board government bodies under chapter 22 and (b) did they fail to 

comply with their chapter 22 delegation duties?  Error was preserved in 

Plaintiff’s Motion for Partial Summary Judgment and attached brief.  

(D0044, Plaintiff’s Motion for Partial Summary Judgment, Plaintiff’s 

Brief in Support of  Motion for Partial Summary Judgment, 9/24/2025). 
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a. OPR and the Board are both government bodies under 

chapter 22 

Defendants do not really contest this fact, but they do not admit it 

either. 

Defendants admitted the Iowa Judicial Branch is a government 

body subject to the requirements of chapter 22.  (D0044, Plaintiff’s 

Statement of Undisputed Facts, ¶3, 9/24/2025).  But their Answer would 

not admit the same for OPR and the Board.   

Their denials said, “[that] has not been established.”  (D0024, 

Answer, ¶¶7-10, 7/21/2025).  And when asked to respond to a request 

for admission, the Judicial Branch said:  

[i]t can neither be admitted or denied that the Iowa Office of 

Professional Regulation, Nicholas Critelli, the Iowa Attorney 

Disciplinary Board and Tara van Brederode [are subject to the 

requirements of chapter 22] as that legal determination has 

yet to be made by any court.  However, for purposes of the 

current procedural posture of this litigation, these defendants 

are willing to assume, for the sake of argument, that all of the 

listed persons and entities fall under the definition of Iowa 

Code section 22.1(1).   

 

(D0044, Plaintiff’s Statement of Undisputed Facts, ¶5). 

“Government body” means this state, or any . . . entity of this 

state, or any branch, department, board, bureau, commission, council, 

committee, official, or officer of any of the foregoing . . ..”  §22.1(1).  
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Beyond assuming “for the sake of argument,” the facts show OPR and 

the Board both are government bodies within the meaning of §22.1(1).   

Defendants admitted: 

• The OPR and the Board are Iowa state entities established 

by Iowa Supreme Court rule as part of the Court’s 

responsibility to supervise lawyers and in the interest of 

promoting public confidence in the legal system.  The OPR 

and the Board operate under the rules established by the 

Supreme Court.  (Plaintiff’s Statement of Undisputed 

Facts, ¶10). 

 

• “As head of the Iowa Judicial Branch, the Iowa Supreme 

Court has supervisory authority over all aspects of the 

practice of law and oversees the practice of shorthand 

reporting and judicial court interpreters for the state.  The 

entity which [sic] handles these duties is the Office of 

Professional Regulation (OPR).”  https://www.iowacourts. 

gov/opr.  (Plaintiff’s Statement of Undisputed Facts, ¶11). 

 

• OPR “administer[s] the functions of various boards and 

commissions charged with oversight of attorneys and 

certified shorthand reporters.”  https://www.iowacourts. 

gov/opr/about-opr.  The Attorney Disciplinary Board is one 

of those boards.  (Plaintiff’s Statement of Undisputed 

Facts, ¶12). 

 

• “The Attorney Disciplinary Board is the agency of the 

Supreme Court of Iowa that receives, initiates, and 

investigates complaints of ethical misconduct filed against 

attorneys who are authorized to practice in Iowa.”  

https://www.iowacourts.gov/opr/attorneys/attorney-

discipline.  (Plaintiff’s Statement of Undisputed Facts, 

¶13). 

 

https://www.iowacourts.gov/opr/attorneys/attorney-discipline
https://www.iowacourts.gov/opr/attorneys/attorney-discipline


Page 35 of 69 

 

• The Supreme Court appoints members of the Board as 

“commissioners of the supreme court.”  Court rule 34.6.  

(Plaintiff’s Statement of Undisputed Facts, ¶14). 

 

• The Court appoints the executive director of the OPR who 

answers to the Court.  (Plaintiff’s Statement of Undisputed 

Facts, ¶15). 

 

• The Court approves other hiring and fixes all compensation 

for employees of OPR and the Board.  (Plaintiff’s Statement 

of Undisputed Facts, ¶16). 

 

• OPR and the Board are funded with fees imposed by the 

Supreme Court.  Since 1995, every bar member, unless 

exempt, has been required to pay to the Client Security 

Commission an annual fee as determined by the Court to 

finance the disciplinary system.  The annual fee is used, in 

part, to pay operating expenses for OPR and the Board – 

including for IPERS benefits for employees.  (Plaintiff’s 

Statement of Undisputed Facts, ¶17). 

 

• The Court approves the budgets for OPR and the Board.  

(Plaintiff’s Statement of Undisputed Facts, ¶18). 

 

• Employees and board members of OPR and the Board are 

protected by the provisions of the Iowa Tort Claims Act to 

the same extent as any other officer, agent, or employee of 

the state or any state agency. Iowa Code 669.2(5).  

(Plaintiff’s Statement of Undisputed Facts, ¶19).  

 

• OPR and the Board have offices in the Iowa Judicial 

Branch Building, and they use state of Iowa 

“iowacourts.gov” email addresses.  (Plaintiff’s Statement of 

Undisputed Facts, ¶20). 

 

• OPR has a presence on the Iowa Judicial Branch website: 

https://www.iacourtcommissions.org/ords/f?p=ICC:200:284

https://www.iacourtcommissions.org/ords/f?p=ICC:200:2843558439708
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3558439708.  (Plaintiff’s Statement of Undisputed Facts, 

¶21).  

 

OPR and the Board operate under the umbrella of the Judicial 

Branch, but they are separately-identifiable “entit[ies] of this state” that 

are departments, boards, or commissions “of” the Judicial Branch.  

§22.1(1).  The undisputed facts show OPR and the Board both are 

individual government bodies within the meaning of §22.1(1) and 

subject to the requirements of chapter 22.   

b. OPR and the Board failed to delegate their chapter 22 

responsibilities and announce to whom a delegation had 

been made 

 

“[P]ublic records request[s] should be made to the government 

body, and more specifically, the publicly-designated, responsible official 

or employee of the government body.”4  That means record requests 

must be directed specifically to OPR for its records and to the Board for 

its records.   

The district court’s basic error was finding that “[r]equests for 

records from those two bodies pass through the same process as general 

 
4 IPIB Advisory Opinion 24AO:0008, 8/15/2024, https://ipib.iowa.gov/ 

advisory-opinion-24ao0008-lawful-custodian-public-record-personal-

device. 

https://www.iacourtcommissions.org/ords/f?p=ICC:200:2843558439708
https://ipib.iowa.gov/advisory-opinion-24ao0008-lawful-custodian-public-record-personal-device
https://ipib.iowa.gov/advisory-opinion-24ao0008-lawful-custodian-public-record-personal-device
https://ipib.iowa.gov/advisory-opinion-24ao0008-lawful-custodian-public-record-personal-device
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requests to the Judicial Branch.”  (D0055, Ruling, p.13, 10/23/25, 

Attachment 3).  There are no facts to support this statement.   

The ruling describes the process for Judicial Branch records 

(Attachment 3, p.12), but that process does not cover records of OPR or 

the Board.   

More than once, Defendants have said that the Judicial Branch is 

not the custodian of OPR or Board records.  In Defendants’ Motion to 

Dismiss, they said, “OPR and specifically the Board are the proper 

custodians of the records.”  (D0005, Motion to Dismiss, unnumbered 

page 7, 1/09/2025).  In a resistance to Plaintiff’s motion to compel, 

Defendants said, “the Iowa Judicial Branch is not the custodian of the 

OPR and Board records.”  (D0052, Defendants’ Resistance to Plaintiff’s 

Motion to Compel, page 7, first full paragraph, 10/16/2025).   

Defendants also recognized the distinction in their responses to 

Plaintiff’s records requests.   

On September 2, 2024, Plaintiff sent a record request to the FOIA 

address listed on the Judicial Branch’s website with copies going to 

Defendants Critelli and van Brederode.  Plaintiff was again asking for 

the three attorney responses to the Board.  Defendant Critelli 
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responded on September 3 saying he was handling the request.   

(Plaintiff’s Statement of Undisputed Facts, ¶¶30, 31).  On September 4, 

State Court Administration responded and said, “[w]e received your 

email below sent to foia.admin@iowacourts.gov and foia.media@ 

iowacourts.gov.  We checked with the Office of Professional Regulation, 

and were told that they have already responded to your request.”  

(Plaintiff’s Statement of Undisputed Facts, ¶34). 

Defendant Critelli had not been delegated authority to respond to 

Judicial Branch record requests.  This shows he was responding 

separately for OPR and not as part of the Judicial Branch process.  

A September 10 letter from Defendant Gast said, “Please note 

that further requests regarding the Office of Professional Regulation 

and Attorney Disciplinary Board records should be directed to those 

entities.”  (Plaintiff’s Statement of Undisputed Facts, ¶38). 

In an October 25 email, Defendant Weber said, “Please note that 

I am responding only for the Iowa Judicial Branch, State Court 

Administration.”  (Plaintiff’s Statement of Undisputed Facts, ¶45).   

 But with no delegations for OPR or the Board, it was unknown 

who was required to respond.  Plaintiff did not know, so ended up 
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sending requests to multiple places.5  Even the Directors of the Board 

and OPR did not know.  When Plaintiff made his original request, 

Defendant van Brederode had the records, refused to provide them, 

and referred Plaintiff to Defendant Critelli.  (Plaintiff’s Statement of 

Undisputed Facts, ¶31).  Defendant Critelli thought chapter 22 didn’t 

apply, (Plaintiff’s Statement of Undisputed Facts, ¶32), and 

Defendants’ position now is, “[that] has not been established.”  This 

likely explains the failure to delegate and announce, but it does not 

excuse those failings.   

“All government bodies in Iowa are required to (1) delegate to 

particular officials or employees the responsibility for implementing 

Iowa’s Public Record laws, and (2) publicly announce to whom requests 

for public records should be directed.”  Public Records Contact Persons: 

Helping Iowans with access to public records, Sunshine Advisories, Iowa 

 
5 “(I do not know if this public record request has gone to the right 

person.  I sent it by email to Tre Critelli and Tara van Brederode on 

August 26 and sent a follow up on August 30 asking for a reply to that 

email.  I have not received a response from either of them.  I have heard 

a claim that OPR and the Attorney Disciplinary Board are not subject 

to chapter 22, but do not understand how that could be correct.  I 

cannot find a person designated to respond on behalf of either, so - in an 

abundance of caution - am sending the request to you as well.).”  

(Plaintiff’s Statement of Undisputed Facts, ¶30).   
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Attorney General, 1/1/2002, https://www.iowaattorneygeneral.gov/ 

about-us/sunshine-advisories/public-records-contact-persons-helping-

iowans-with-access-to-public-records.  And whether a government body 

“has appropriately designated an individual as the lawful custodian to 

receive and respond to public records requests,” is an important 

consideration in evaluating the response to a record request.  See IPIB 

Advisory Opinion 24AO:0016, 2/20/25, https://ipib.iowa.gov/24ao0016-

contracted-city-attorney-appropriate-custodian-records-request. 

Defendants did not argue that OPR and the Board are not 

government bodies.  They did argue that the Judicial Branch is not the 

custodian of OPR and Board records for chapter 22 purposes. 

Defendants admit there has been no chapter 22 delegation for 

OPR or the Board.  (Plaintiff’s Statement of Undisputed Facts, ¶49).  

The undisputed evidence shows OPR and the Board have not delegated 

their chapter 22 responsibilities and publicly announced the particular 

delegation.   

Summary judgment should have been entered for Plaintiff.6 

 
6 Judgment should be entered against OPR and the Board.  It also 

should be entered against their Directors because they are government 

bodies under §22.1(2) (“officer of any of the foregoing”), lawful 

https://ipib.iowa.gov/24ao0016-contracted-city-attorney-appropriate-custodian-records-request
https://ipib.iowa.gov/24ao0016-contracted-city-attorney-appropriate-custodian-records-request
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3. The district court incorrectly granted summary judgment for 

Defendants by relying on attorney-client privilege and work 

product protection to exempt records from chapter 22 

production and erred in denying Plaintiff his right to cross-

examine defense counsel on a professional statement accepted 

by the court. 

 

The court found “Defendants properly withheld production of some 

documents based on attorney-client and work product privilege.”  

(Attachment 3, p.10).7  This finding was not supported by sufficient 

facts and was incorrect as a matter of law.   

When this Court reviews a summary judgment order, its “task is 

to determine only whether a genuine issue of material fact exists and 

whether the trial court correctly applied the law.”  KMEG Tele. v. Iowa 

State Bd. of Regents, 440 N.W.2d 382, 384 (Iowa 1989).  The Court 

reviews the district court’s interpretation of chapter 22 for correction of 

errors at law.  Vaccaro v. Polk County, 983 N.W.2d 54, 57 (2022).  “The 

burden of showing the nonexistence of a fact question rests with the 

moving party.”  Gannon, 692 N.W.2d at 37.  

 

custodians, and in charge of operations for each.  The Judicial Branch 

also is an “appropriate defendant,” §22.10(1), because of the respondeat 

superior control it exercises over OPR and the Board. 
7  The court did not make individual determinations for each document 

but lumped them together without discussing facts as to each – 

Defendants had supplied no facts, only conclusions.  
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The Court views the record in a light most favorable to the 

nonmoving party [and] must also consider on behalf of the nonmoving 

party every legitimate inference that can be reasonably deduced from 

the record.  Even if the facts are undisputed, summary judgment is not 

proper if reasonable minds could draw different inferences from them 

and thereby reach different conclusions.  Hedlund v. State, 930 N.W.2d 

707, 715 (Iowa 2019) (citations and quotation marks omitted).  

Error was preserved by Plaintiff’s Sur-reply to Defendants’ Reply 

to Plaintiff’s Resistance to Defendants’ Motion to Dismiss (D0014, 

3/17/2025), Plaintiff’s Resistance to Defendants’ Motion for Summary 

Judgment and Attachments (D0034, 8/21/2025), and Plaintiff’s 

Supplement Related to September 16, 2025, Hearing (D0046, 

9/25/2025). 

a. Defendants did not provide undisputed facts sufficient to 

warrant summary judgment, and the court’s refusal to grant 

Plaintiff his requested right to cross-examine on a 

professional statement of counsel also requires reversal 

 

“Facts matter.”  Behm v. City of Cedar Rapids, 922 N.W.2d 524, 

558 (Iowa 2019).  And in summary judgment, how facts are established 

matters.   
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To affirmatively establish uncontroverted facts that are 

legally controlling as to the outcome of the case, the moving 

party may rely on admissions in the pleadings, see Fisher 

Controls Int’l v. Marrone, 524 N.W.2d 148, 149 (Iowa 1994), 

affidavits, depositions, answers to interrogatories by the 

nonmoving party, and admissions on file.  Iowa R. Civ. P. 

1.981(3).  A statement of uncontroverted facts by the moving 

party made in compliance with rule 1.981(8) generally does 

not constitute a part of the record from which the absence of 

genuine issues of material fact may be determined.  Glen 

Haven Homes, Inc. v. Mills County Bd. of Review, 507 N.W.2d 

179, 182 (Iowa 1993).  The statement required by rule 1.981(8) 

is intended to be a mere summary of the moving party’s 

factual allegations that must rise or fall on the actual contents 

of the pleadings, depositions, answers to interrogatories, and 

admissions on file together with any affidavits.  Griglione v. 

Martin, 525 N.W.2d 810, 813 (Iowa 1994).  If those matters do 

not reveal the absence of genuine factual issues, the motion 

for summary judgment must be denied.  Mead v. Lane, 203 

N.W.2d 305, 307 (Iowa 1972). 

 

McVey v. National Organization Service, 719 N.W.2d 801, 802-03 (Iowa 

2006). 

The rule “requires movant to establish by evidentiary matter the 

absence of a genuine issue . . ..”  AT&T Co. v. Dubuque Communication, 

231 N.W.2d 12, 14 (Iowa 1975) (emphasis supplied).  “When the 

evidentiary matter tendered in support of the motion does not 

affirmatively establish uncontroverted facts that sustain the moving 

party’s right to judgment, summary judgment must be denied even if no 
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opposing evidentiary matter is presented.”  Griglione, 525 N.W.2d at 

813 (citation omitted). 

The Court may consider only “such facts as would be admissible in 

evidence” when considering affidavits supporting and opposing 

summary judgment.  Iowa R. Civ. P. 1.981(5); Pitts v. Farm Bureau Life 

Ins. Co., 818 NW 2d 91, 96-97 (Iowa 2012).  Affidavit statements “which 

are unsupported conclusions, opinions, or speculation are insufficient . . 

..”  Outboard Marine Corp. v. Liberty Mut. Ins. Co., 607 N.E.2d 1204, 

1223 (Ill. Supreme Court 1992).   

The sole factual basis for the summary judgment ruling came from 

Defendants’ Statement of Undisputed Facts and attached “privilege 

log.”  The court treated that statement as a professional statement of 

counsel.  (Attachment 3, p.8). 

Defendants’ Statement of Undisputed Material Facts consists of 

three sentences: 

1. After the Court’s April 16, 2025, ruling on Defendants’ Motion 

to Dismiss, the only remaining issue is whether withheld 

emails are protected from disclosure by the attorney-client 

privilege and/or attorney work product doctrine.  D0018.  

 

2. Defendants have previously provided Plaintiff with a log 

identifying those communications.  Petition, paragraph 61; 

see Appendix, Exhibit 1.  
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3. Those withheld communications consist of four distinct 

email chains between Defendants and their counsel in the 

Attorney General’s Office in which Defendants are seeking 

guidance from counsel regarding Plaintiff’s open records 

requests and/or discussing the present litigation. 

 

(D0030, Attachment, 8/11/2025). 

Paragraph 1 was an argument, not a fact.  And it was wrong.   

There were two remaining issues – (1) whether attorney-client 

privilege/work product protection applied and (2) whether there had 

been delegation under §22.1(2). 

Paragraphs 2 and 3 contain unsupported conclusions and 

opinions.  There is no record citation for ¶3, and neither provides 

evidence to support the contents of the “log” upon which the court relied 

(D0030, Appendix, pp.003-004).  The log was not part of any pleading, 

deposition, answer to interrogatories, admission on file, or affidavit, and 

it is impossible that this is the document referred to in ¶61 of the 

Petition (D0001).  The Petition says an index was provided on 

November 26, 2024, but eight of the entries on this Appendix are dated 

January 6, 2025, or after.  There is nothing to show who created these 

pages, when or how they were created, or the source or accuracy of the 

information in these pages.  The only foundation for the log was the 
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professional statement made in the statement of facts.  (Attachment 3, 

p.8, last sentence of first full paragraph).   

Plaintiff “clearly had the right” to cross examine counsel as to the 

professional statement.  Frunzar v. Allied Property and Cas. Ins., 548 

N.W.2d 880, 888 (Iowa 1996); see also Cogley v. Hy Vee Food Stores, 

Inc., 137 N.W.2d 310, 313 (Iowa 1965).  Plaintiff asserted this right at 

the summary judgment hearing,8 but the court adjourned the hearing 

without granting cross-examination.  Plaintiff re-asserted this right in 

his Supplement Related to September 16, 2025, Hearing (D0046, p.3, 

9/25/2025) (“Plaintiff asserted that right and was not given an 

opportunity to cross-examine.  It was error to not ‘permit cross-

examination of counsel for defendant[s].’”).  “[T]he trial court erred in 

refusing to permit cross-examination of counsel for defendant,” Cogley, 

137 N.W.2d at 313, and the case should at least be remanded to allow 

cross-examination. 

 Cross examination was important.  The professional statement 

was the foundation for the privilege log, the privilege log was the basis 

for the court’s decision, and entries on the log themselves contradicted 

 
8 See D0061, Transcript of Excerpt of Hearing, 2:15-21, 11/25/2025.   
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claims about the authenticity of the log.  More telling, the log did not 

provide even the minimal information required by Iowa R. Civ. P. 

1.503(5)(a).  Defendants failed to “describe the nature of the documents, 

communications, or things not produced or disclosed in a manner that, 

without revealing information itself privileged or protected, will enable 

other parties to assess the applicability of the privilege or protection.”  

Id.  All the log does is claim privilege or protection.  There is nothing on 

the log to enable anyone else to assess Defendants’ claims.9 

 Ultimately, Defendants failed to prove facts to show particular 

documents were exempt from examination because of either privilege or 

work product protection.  Beyond this, the law did not support entering 

summary judgment for Defendants. 

b. Neither work product protection nor attorney-client 

privilege exempted the records from production under 

chapter 22 

 

 
9 For example, the third Appendix entry (D0030, p.003, 8/11/2025) says: 
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 The court improperly extended §22.7(4) work product protection 

beyond existing litigation and incorrectly applied the limited attorney-

client testimonial privilege of Iowa Code §622.10(1) to chapter 22 

document production. 

1. Work product protection applies only to existing litigation and not 

to anticipated or imminent litigation 

 

The court noted, “Plaintiff argued that some documents are not 

work product because they occurred prior to this lawsuit.  However, 

work product documents includes documents that are prepared in 

anticipation of litigation.  Iowa Ins. Inst. v. Core Grp. of Iowa Ass’n for 

Just., 867 N.W.2d 58, 70 (Iowa 2015).”  (Attachment 3, p.8).   

That is the rule in civil discovery and the rule for chapter 21 

closed meetings.  It is not the rule for chapter 22 – §22.7(4) does not 

refer to anticipated litigation.  

Chapters 22 and 21 deal with work product protection differently.   

Section 22.7(4) exempts: 

Records which represent and constitute the work product of 

an attorney, which are related to litigation or claim made by 

or against a public body. 

 

The plain language of the statute applies only to records “related to 

litigation,” and records cannot relate to litigation until litigation exists.  
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This is consistent with Tausz v. Clarion-Goldfield Community Sch., 569 

N.W.2d 125. 128-129 (Iowa 1997) and the “carefully circumscribed” 

protection for government bodies discussing the merits of “pending 

litigation” with counsel.  Id. 

In contrast, §21.5(1)(c) allows a closed meeting: 

 

To discuss strategy with counsel in matters that are presently 

in litigation or where litigation is imminent where its 

disclosure would be likely to prejudice or disadvantage the 

position of the governmental body in that litigation. 

 

This is consistent with the litigation process standard where “Iowa 

Rule of Civil Procedure 1.503(3) protects materials ‘prepared in 

anticipation of litigation.’”  Core Grp., 867 N.W.2d at 70.  This standard 

has existed in the Iowa Rules since 1957.  See Robbins v. Iowa-Illinois 

Gas and Electric Company, 160 N.W.2d 847, 850 (Iowa 1968).   

 It is presumed the legislature knew the law, Welch v. Iowa Dept. 

of Transp., 801 N.W.2d 590, 600 (Iowa 2011), and was aware of the 

civil discovery “anticipation of litigation” standard.  The fact that it 

included an “imminent” alternative in chapter 21 but not in chapter 22 

means it intended something different for public records.   

The “legislature intended for the disclosure requirement to be 

interpreted broadly, and for the . . . exceptions to be interpreted 
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narrowly.”  In re Des Moines Indep. Community Sch. Dist. Pub. 

Records, 487 N.W.2d 666, 669 (Iowa 1992); US West Communications, 

Inc. v. Office of Consumer Advocate, 498 N.W.2d 711, 713 (Iowa 1993) 

(“exemptions from disclosure are to be strictly construed and granted 

sparingly.”). 

To paraphrase City of West Branch v. Miller, 546 N.W.2d 598, 604 

(Iowa 1996), the different language in chapters 21 and 22 shows “the 

legislature knew how to exempt [work product for potential litigation].  

Because it did not provide such an exemption [in chapter 22], we take 

that to mean it did not intend to do so.”  A court “do[es] not read into a 

statute language the legislature could have used, had it so intended.”  

Telegraph Herald, Inc., 297 N.W.2d at 526. 

Work product protection could not apply here to any document 

dated before the day suit was filed – December 13, 2024.  

2. There is no attorney-client privilege exception in chapter 22, and 

no other statute provides an attorney-client privilege exception 

for production under chapter 22 

 

When it addressed attorney-client privilege, the court said, 

“Plaintiff’s other claims have been recently considered and rejected by 

the Iowa Supreme Court in Teig v. Chavez, 8 N.W.3d 484, 495 (Iowa 
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2024).  Some have been, but this Court has not had the issues fully 

briefed, argued, and discussed. 

With no chapter 22 attorney-client exception, the Chavez Court 

cited a sentence in Horsfield Materials, Inc. v. City of Dyersville, 834 

N.W.2d 444, 463 (Iowa 2013) to apply the statutory privilege in 

§622.10(1).  Chavez at 495 (“[T]he [Open Records] Act does not affect 

other specific statutory privileges recognized by the legislature, such as 

the attorney-client privilege.”).  Section 622.10(1) says: 

A practicing attorney . . . , or the stenographer or confidential 

clerk of any such person, who obtains information by reason 

of the person’s employment, . . . shall not be allowed, in giving 

testimony, to disclose any confidential communication 

properly entrusted to the person in the person’s professional 

capacity, and necessary and proper to enable the person to 

discharge the functions of the person’s office according to the 

usual course of practice . . .. 

   

Relying on Chavez was error for multiple reasons. 

 First, the single sentence from Horsfield was dicta; neither party 

in Horsfield raised nor discussed a claim of privilege under §622.10(1).   

Plaintiff has examined the three briefs filed by the parties 

(available from the Clerk of Court).  The plaintiff did not cite or argue 

any statute dealing with confidentiality of records.  (Appellant’s Final 
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Brief (pp.45, 47) and Appellant’s Final Reply Brief (pp.12-13), Horsfield 

Materials, Inc. v. City of Dyersville, No. 12-0491, filed 8/6/2012).     

The defendant only claimed confidentiality based on §22.7(4): 

“4. Records which represent and constitute the work 

product of an attorney, which are related to litigation or 

claim made by or against a public body.  IOWA CODE § 

22.7(4) (West 2009).” 

 

(Appellee’s Final Brief and Argument, Horsfield Materials, Inc. v. City 

of Dyersville, No. 12-0491, p.65, filed 8/2/2012).   

Section 622.10(1) was never mentioned, and whether it applied 

was not before the Court. 

 Issues not raised in appellate briefs cannot be considered by the 

reviewing court, Aluminum Co. of America v. Musal, 622 N.W.2d 476, 

479-80 (Iowa 2001), and an appellate court does not create issues sua 

sponte.  State v. Short, 851 N.W.2d 474, 480 (Iowa 2014).  “Our 

obligation on appeal is to decide the case within the framework of the 

issues raised by the parties . . . [and] do no more and no less.”  Feld v. 

Borkowski, 790 N.W.2d 72, 78 (Iowa 2010) (court is “restrained to apply 

the controlling law as advocated by the parties . . ..” at n.4).     

This court is not a roving commission that offers instinctual 

legal reactions to interesting issues that have not been raised 

or briefed by the parties and for which the record is often 



Page 53 of 69 

 

entirely inadequate if not completely barren.  We decide only 

the concrete issues that were presented, litigated, and 

preserved in this case.”  

 

City of Davenport v. Seymour, 755 N.W.2d 533, 544 (Iowa 2008).  “Our 

only task is to determine, under established legal principles, the issues 

that the parties have presented.”  Id. at 545.  

The only issue raised in the Horsfield briefs was the application of 

§22.7(4).  Failure to raise application of §622.10(1) waived that issue, 

and it was not properly before the Court.  See Iowa R. App. P. 

6.903(2)(a)(8)(3); Inghram, 215 N.W.2d at 240.  The passing reference to 

§622.10(1) was “wholly unnecessary to the decision” on the §22.7(4) 

issue and was obiter dicta.  Boyles v. Cora, 6 N.W.2d 401, 413 (Iowa 

1942).  Dicta is “not binding on this court as precedent.”  State v. Laub, 

2 N.W.3d 821, 827 (Iowa 2024).10 

 
10 There is another reason the §622.10(1) statement was dicta.  The 

Court relied on the §22.7(4) work product exemption to find the City did 

not violate the Act when it initially withheld documents.  Horsfield at 

463.  This belt was enough to resolve the question, but the Court added 

suspenders: “[a]lso, the Act does not affect other specific statutory 

privileges recognized by the legislature, such as the attorney-client 

privilege.”  Id.  This sentence about §622.10(1) was not necessary to a 

decision about exemption from production because the question had 

already been resolved under §22.7(4).  In addition, the Court conflated 

attorney-client privilege and work product protection.  The two are 

separate concepts.  Robbins v. Iowa-Illinois Gas and Electric Company, 
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 Second, as in Horsfield, the application of §622.10(1) was not 

properly before the Chavez Court.  Defendants did not rely on Horsfield 

or §622.10(1) in the Chavez appeal.  Their brief relied upon the common 

law attorney-client privilege set out in Shook v. City of Davenport, 497 

N.W.2d 886 (Iowa 1993) and did not cite either Horsfield or §622.10.  

(Defendants’ Amended Final Brief, Teig v. Chavez, No. 23-0833, Iowa 

Supreme Court, pp.20-23, 9/8/23).  That waived the §622.10(1) claim.  

See Baker v. City of Iowa City, 750 N.W.2d 93, 102-03 (Iowa 2008) 

(failure to cite authority or argue in support of a claim waives the 

issue).   

The Supreme Court is to “only consider the [issue] as it is argued 

in the defendants’ brief.”  Jorgensen v. Smith, 2 N.W.2d 868, 875 (Iowa 

2024); In re Dull’s Estate, 303 N.W.2d 402, 407 (Iowa 1981) (“[t]he scope 

of appellate review is defined by the issues raised by the parties’ 

briefs.”).  The appellate rules require each division of an argument to 

state the authorities relied upon.  In Interest of AMH, 516 N.W.2d 867, 

873 (Iowa 1994).  Defendants and the Court relied on different law.   

 

160 N.W.2d 847, 855-56 (Iowa 1968).  Horsfield involved work product, 

not attorney-client privilege, so §622.10(1) would not apply.      
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If Defendants wanted application of §622.10(1) decided, they 

should have presented it “‘in such a way that an opportunity would 

have been allowed [Plaintiff], under the rules, to answer the argument.  

It is only after the fullest argument, and the most mature consideration, 

that this court will pass upon so important a question.’”  State v. 

Schultz, 245 N.W.2d 316, 319 (Iowa 1976) (citation omitted).  In 

addition to allowing for a reasoned consideration of the issue, this would 

have provided Plaintiff with due process notice and a meaningful 

opportunity to be heard. 

Third, §622.10(1) does not create a substantive right; it “is an 

evidentiary rule.”  Roosevelt Hotel Ltd. Partnership v. Sweeney, 394 

N.W.2d 353, 355 (Iowa 1986).  This Court is bound to follow precedent 

that says §622.10(1) relates only to testimony (“[a] practicing attorney . 

. . shall not be allowed, in giving testimony, to disclose any confidential 

communication”).  However, none of this was properly discussed in 

either Horsfield or Chavez because the issue was not raised or fully 

briefed. 

One danger of relying on a position not advocated by either 

party is that the position remains untested by our adversarial 

system and its logic may not be thoroughly scrutinized before 

making its way into an opinion.  



Page 56 of 69 

 

 

* * * 

Relying on positions not advocated by the parties also results 

in the loss of vetting through consideration of contrary 

arguments. 

 

State v. Struve, 956 N.W.2d 90, 99 fn.2 (Iowa 2021).   

There are multiple arguments never considered or addressed by 

this Court. 

Section 622.10(1)’s plain language shows it does not apply.  A 

court “cannot shoehorn the plain language of the statute to force a fit 

where none exists and where none was intended.”  Doe v. Western Dub. 

Cmty. Sch. Dist., 20 N.W.3d 798, 807 (Iowa 2025).  “When the asserted 

privilege is based on a statute, the terms of the statute define the reach 

of the privilege.”  Agrivest Ptshp. v. C. Iowa Prod. Cred. Assn, 373 

N.W.2d 479, 483 (Iowa 1985).   

“The privilege in section 622.10 is limited to disclosure of 

confidential communications by the giving of testimony.”  McMaster v. 

Bd. of Psych. Examiners, 509 N.W.2d 754, 757 (Iowa 1993) (emphasis in 

original) (mental health professional).  This is “an evidentiary 

privilege,” Core Grp., 867 N.W.2d at 74, that has nothing to do with 

public record disclosures.   
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A court may not read into a statute something the legislature did 

not see fit to include, Envirogas, LP v. Cedar Rapids, 641 N.W.2d 776, 

783 (Iowa 2002), and should “decline to create through interpretation a 

virtually limitless exception to our public records law.”  Broadlawns 

Med, Center, 811 N.W.2d at 478.  The only way to move from testimony 

to records would have been through some type of statutory construction 

of §622.10(1) beyond its plain language.  Defendants cited no case that 

sets out that type of analysis.  That is likely because the plain language 

of §622.10(1) is not subject to interpretation. 

There is “[no] need . . . [to] look for a statute’s meaning beyond its 

express language when the language is clear and the meaning is 

obvious.”  State ex rel. DHS v. Cottrell, 513 N.W.2d 765, 767 (Iowa 

1994).  The §622.10(1) language is clear that giving testimony is “the 

only activity explicitly protected by the statute’s wording.”  Chidester v. 

Needles, 353 NW 2d 849, 852 (Iowa 1984).  And the meaning of 

testimony is obvious.  “Testimony is a declaration by a witness in court 

or during a deposition.”  Roosevelt Hotel Ltd. Partnership, 394 N.W.2d 

at 355. 
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The Horsfield dicta about §622.10(1) consisted of one conclusory 

sentence with no analysis or reasoning and a case citation unrelated to 

§622.10(1): 

the Act does not affect other specific statutory privileges 

recognized by the legislature, such as the attorney-client 

privilege.  See Burton v. Univ. of Iowa Hosps. & Clinics, 566 

N.W.2d 182, 186-89 (Iowa 1997); see also Iowa Code 

§622.10(1). 

 

Horsfield at 463.  Burton was not a privilege case.  It applied Iowa Code 

§135.41 that specifically allowed public access to medical records to be 

denied.  In contrast, §622.10(1) does not mention records. 

A conclusory statement not supported by legal argument is 

insufficient to raise an issue before this Court.  Baker, 750 N.W.2d at 

103 (“issue waived” where “plaintiff has failed to support with legal 

authorities and argument his conclusory contention [about] . . . attorney 

work product and . . . attorney-client privilege.”).  Query how Horsfield’s 

conclusory statement could be sufficient to resolve an issue.   

Since its inception, §622.10(1) has been only a testimonial 

privilege.  The caselaw consistently has said it applies only “in giving 

testimony.”  In re Marriage of Hutchinson, 588 N.W.2d 442, 446 (Iowa 

1999) (applies only to testimonial use); Chidester, 353 N.W. 2d at 852; 

https://scholar.google.com/scholar_case?case=7899887976556318765&q=horsfield+materials+v+city+of+dyersville&hl=en&as_sdt=1000006
https://scholar.google.com/scholar_case?case=7899887976556318765&q=horsfield+materials+v+city+of+dyersville&hl=en&as_sdt=1000006
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Roosevelt Hotel Ltd. Partnership, 394 N.W.2d at 355.  This includes the 

attorney-client privilege.  State v. Craney, 347 N.W.2d 668, 677 (Iowa 

1984) (“[n]o such person gave testimony here”). 

Every word in a statute is to be given effect, and no word should 

be ignored.  See Vroegh v. Iowa Dept. of Corrections, 972 N.W.2d 686, 

703 (Iowa 2022).  Applying §622.10(1) to public record requests reads 

the words “in giving testimony” out of the statute.  “‘These words cannot 

be meaningless, else they would not have been used.’”  Id. (citation 

omitted). 

“Under fundamental principles of judicial decision making we are 

obligated to follow our precedents absent compelling reasons.”  State v. 

Heemstra, 721 NW 2d 549, 569 (Iowa 2006) (Cady, Justice (dissenting)). 

In both Horsfield and Chavez, the defendants did not ask the Court to 

overrule the cases discussing §622.10(1), and “[w]e do not ordinarily 

overrule our precedent sua sponte.”  Estate of McFarlin v. State, 881 

N.W.2d 51, 59 (Iowa 2016).  Unless Horsfield’s conclusory dicta 

somehow overruled all these cases sub silentio, it was clear error to rely 

on its statement about §622.10(1). 
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Fourth, the Chavez decision (like the decision here) was 

unconstitutional because it violated the separation of powers doctrine.  

Section §622.10(1) relates only to an attorney (or their stenographer or 

confidential clerk) “in giving testimony.”  When the Courts extended the 

plain language of §622.10(1) to cover non-testimonial chapter 22 

production of documents by a non-attorney, they did not interpret any 

ambiguous statutory term.  Instead, they read in  

language that simply is not there.  This, of course, is not 

within our province.  We are bound by what the legislature 

said, not by what it should or might have said.  Krull v. 

Thermogas Co., 522 N.W.2d 607, 612 (Iowa 1994).  Moreover, 

we “may not add words or change terms under the guise of 

judicial construction.”   

 

Henriksen v. Younglove Constr., 540 N.W.2d 254, 258 (Iowa 1995).  

We cannot however substitute our own ideas of justice and 

equality for the language used by the legislature.  Our duty is 

jealously to guard the rules and processes of the law and not 

to invade the province of the legislature—to “hew to the line, 

let the chips fall where they may.” 

 

Young v. O’Keefe, 82 N.W.2d 111, 115 (Iowa 1957).  It is not a court’s 

role “to rewrite the Iowa statute in the guise of interpretation.”  Goche 

v. WMG, L.C., 970 N.W.2d 860, 866 (Iowa 2022). 

Under Article III of the Iowa constitution, the general assembly 

has the sole constitutional legislative authority; the judicial branch has 

https://scholar.google.com/scholar_case?case=9269501300838104188&q=%22not+amend%22+guise&hl=en&as_sdt=4,16
https://scholar.google.com/scholar_case?case=9269501300838104188&q=%22not+amend%22+guise&hl=en&as_sdt=4,16
https://scholar.google.com/scholar_case?case=5455245370726866135&q=%22not+amend%22+guise&hl=en&as_sdt=4,16
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no power to enact or amend a statute.  “[The separation of powers] 

principle is violated if one branch of government purports to use powers 

that are clearly forbidden, or attempts to use powers granted by the 

constitution to another branch.”  In re C.S., 516 N.W.2d at 858. 

Allowing amendment of §622.10(1) by judicial decision impairs the 

legislature in the performance of its constitutional duties, and the 

separation-of-powers doctrine “‘requires that a branch [of government] 

not impair another in the performance of its constitutional duties.’  

Loving v. United States, 517 U.S. 748, 757, 116 S.Ct. 1737, 1743, 135 

L.Ed.2d 36, 49 (1996) (citation omitted).”  Phillips, 610 N.W.2d at 842.   

If we do not follow the clear language of a statute, or of the 

constitution, but by a fallacious theory of construction 

attempt to impose our own ideas of what is best, even if in so 

doing we conceive that we are promoting the public welfare 

and achieving a desirable result, we are indulging in judicial 

legislation and are invading the province of the legislative 

branch of the government, or of the electorate in amending 

the basic law.  The end does not in such cases justify the 

means.  We must accept Section [622.10(1)] as the legislature 

wrote it, and its meaning is definite and beyond fair debate. 

 

Holland v. State, 115 N.W.2d 161, 164  (Iowa 1962) (substituting 

622.10(1) for 522.3). 

This constitutional issue was never before the Chavez Court or 

decided by the Court; that is because it was created by the Court in its 
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opinion.  The issue had to be raised with and decided by the district 

court, see State v. McCright, 569 N.W.2d 605, 607 (Iowa 1997) 

(constitutional issues “cannot be raised for the first time on appeal.”), 

and the district court erred by not finding a separation of powers 

violation. 

 Fifth, even if attorney-client privilege under §622.10(1) could 

apply generally to chapter 22, it did not apply to these documents.  

Defendants provided no evidence to show the communications would 

not have been made without privilege protection. 

The attorney-client privilege is “not lightly created nor 

expansively construed, for [it is] in derogation of the search for truth.”  

United States v. Nixon, 418 U.S. 683, 709-10 (1974).  It exists because, 

“[a]s a practical matter, if the client knows that damaging information 

could more readily be obtained from the attorney following disclosure 

than from himself in the absence of disclosure, the client would be 

reluctant to confide in his lawyer and it would be difficult to obtain fully 

informed legal advice.”  Fisher v. United States, 425 U.S. 391, 403 

(1976).   
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 The privilege “applies only where necessary to achieve its purpose. 

Accordingly it protects only those disclosures—necessary to obtain 

informed legal advice—which might not have been made absent the 

privilege.”  Id.   

 There is no reason to believe there was any damaging information 

in the records.  By all appearances, it appears there were merely 

exchanges involving chapter 22 responsibilities.  There is nothing to 

show there were any disclosures that would not have been made 

without privilege protection. 

Attorney-client privilege for Iowa government bodies is “carefully 

circumscribed.”  Tausz, 569 N.W.2d at 128.  Tausz was not a public 

records case; it involved civil discovery rules.  But it was the first time 

the Iowa Supreme Court considered the attorney-client privilege for a 

governmental body.  Id. at 127.  The Court cited with approval a 

California case noting there is no protection when “revelation will not 

injure the public interest.”  Id. at 128.  It quoted an Alaska case that 

said, “[t]he privilege thus should be applied only when the revelation of 

the communication will injure the public interest . . ..”  Id.  The Court 

also referred to a Minnesota case that “suggested that the privilege 
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ordinarily should not be extended to communications requesting legal 

advice concerning the agency’s statutory duties even when that issue 

has been made the subject of litigation.”  Id.   

Tausz said attorney-client privilege determinations “must be 

made on a case-by-case basis,” and it recognized protection for 

government bodies for only “some communications” – “legal advice 

concerning . . . pending litigation.”  Id. at 129.11 

 This was the “privilege” referred in in Horsfield.  The Horsfield 

Court said the withheld documents were “work product of an attorney, 

which are related to litigation or claim made by or against a public 

body.”  Horsfield at 463.  In the context of chapter 22, the legislature 

chose to protect this documentary work product through §22.7(4).  

Section §622.10(1) does not apply to documents. 

 
11 Although the Court referred to this as a privilege, it is really 

protection for work product.  Legal advice concerning pending litigation 

of necessity will convey the mental impressions, conclusions, opinions, 

or legal theories of an attorney and will be prepared by the attorney in 

connection with litigation – it is work product.  This is not the first time 

there has been imprecision in the Court using “the word ‘privilege’ to 

refer to the work product immunity.”  See Core Grp., 867 N.W.2d at 74.  

The two are separate concepts.  Robbins, 160 N.W.2d at 855-56. 
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 But under either section, protection would not extend to 

documents prepared for operational purposes rather than for purposes 

of litigation.  The Minnesota case noted in Tausz shows protection is not 

extended to operational advice concerning an agency’s statutory duties.  

The Iowa Supreme Court in essence adopted this approach in Wells 

Dairy v. American Indus. Ref., 690 N.W.2d 38, 49 (Iowa 2004): 

If documents “would have been created in essentially similar 

form irrespective of the litigation[,] ... it [cannot] fairly be said 

that they were created ‘because of’ actual or impending 

litigation.”  Adlman, 134 F.3d at 1202 (citation omitted). 

 

 Defendants have the burden to prove an exemption exists and 

applies as to each document they claim is protected.  Defendants’ also 

have the burden to show how communications regarding “general legal 

advice or opinion by a public body in its capacity as a public agency” 

might subsequently be used as evidence against the public body.  

Minneapolis Star & Tribune Co. v. Housing & Redevelopment Auth., 

246 N.W.2d 448, 454 (Minn. 1976).  Even if §622.10(1) could be 

extended to documents disclosed by a non-attorney, there was no proof 

the records here were protected.   
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There are 20 records noted on Defendants’ log.  But there is no 

description of the nature of the documents in a manner that would 

allow assessment of the applicability of any privilege or protection. 

At most, it appears they would have related to the statutory 

duties regarding turning over records.  Defendants’ statement of facts 

alludes to this when they say emails “sought guidance from counsel 

regarding Plaintiff’s open records requests.”  (D0030, Attachment, ¶3, 

8/11/2025). 

Nothing about this could injure the public interest – the public’s 

interest is that the government obey the law.  So, the records could not 

be protected under the Tausz holding regarding a government body.  

And Defendants did not meet their burden to prove the records were not 

prepared for business purposes.  See Wells at 49 (district court 

explained, “document was prepared for business purposes and not in 

anticipation of litigation”).12 

 
12 At oral argument in Chavez, the Court asked defense counsel about 

the practical effect of accepting Plaintiff’s position that there is only  a 

work product exemption and not a general attorney-client privilege.  

(https://www.iowacourts.gov/iowa-courts/supreme-court/supreme-court-

oral-argument-schedule/case/23-0833,  at 31:20).  Counsel said, 

“Disaster. . . .   There’s going to be many, many legal opinions that are 

given to public bodies that may in the end advise as to different courses 

https://www.iowacourts.gov/iowa-courts/supreme-court/supreme-court-oral-argument-schedule/case/23-0833
https://www.iowacourts.gov/iowa-courts/supreme-court/supreme-court-oral-argument-schedule/case/23-0833
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The legislature knew how to address record confidentiality when 

an attorney is involved.  The § 22.7(4) exemption for only work product 

records means the legislature did not intend to exempt all attorney-

client records.  Inclusio unius est exclusio alterius.  Horsfield and 

Chavez incorrectly applied §622.10(1). 

The Court rightly is reluctant to overrule its precedents.  See 

Western Dub. Cmty. School Dist., 20 N.W.3d at 806.  However, it in 

effect overruled decades of §622.10(1) decisions through statements in 

Horsfield and Chavez even though §622.10(1) was not properly before 

 

of conduct, and if that’s all made public then cities are just going to get 

sued to oblivion, is what I would say.” 

 

Plaintiff would have had a different answer.  When he served on the 

Cedar Rapids Ethics Board, it was considering changes to the City’s 

ethics ordinance.  There was nothing secret about it, and Board 

members were going to circulate a draft through email.  An Assistant 

City Attorney told them to include her as a cc.  This was not for legal 

advice; her advice had not been requested.  She said this would prevent 

the emails from being subject to public record disclosure. 

 

The Legislature exempted only work product to try to prevent this type 

of abuse of attorney client privilege claims.  Exemptions are not 

designed to defeat the purpose of the statute, as the “legislature 

intended for the disclosure requirement to be interpreted broadly, and 

for the . . . exceptions to be interpreted narrowly.”  In re Des Moines 

Indep. Community Sch. Dist. Pub. Records, 487 N.W.2d at 669. 
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the Court.   

The issue is now properly before the Court, and the Court should 

fully address it and reverse the statements in Horsfield and Chavez.  It 

has “a duty to correct course and turn back before the passage of time 

cements [these] decision[s].”  Western Dub. Cmty. School Dist., 20 

N.W.3d at 806. 

Conclusion 

Plaintiff asks the Court to reverse the district court’s decisions.  

The record production requests should be remanded for further 

proceedings consistent with the Court’s findings on the law.  The 

delegation issue should be remanded with instructions to enter 

summary judgment in Plaintiff’s favor with the district court to make 

findings on the remedies to be applied. 

Request for Oral Argument 

Plaintiff requests oral argument. 
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