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STATEMENT OF THE ISSUES

L. THE DISTRICT COURT MISAPPLIED IOWA CODE SECTION
147.139°S ~ QUALIFICATION  REQUIREMENTS  WHEN IT
CONCLUDED DR. FRANKLIN WAS NOT QUALIFIED TO ISSUE A
CERTIFICATE OF MERIT AFFIDAVIT.




ROUTING STATEMENT
This case presents a substantial issue of first impression that is of broad public
importance requiring ultimate determination by the supreme court—namely, the
scope and meaning of the requirements imposed on litigants in medical malpractice
actions for expert testimony pursuant to lowa Code section 147.140 and section
147.139. To date, the lowa Supreme Court has not interpreted lowa Code section
147.139(1) or (2) to define the meaning of “field.” As such, the case should be

retained by the lowa Supreme Court. See lowa R. App. P. 6.1101(2)(c) & (d).



NATURE OF THE CASE

This is an appeal from the dismissal of Plaintiff-Appellant’s claims of
professional negligence against Nathanael K. Fuller, PA-C. Davenport alleged Fuller
was negligent by failing to properly diagnose, treat, and refer to a higher level of
care what ultimately was diagnosed as acute diverticulitis, bowel perforation,
feculent peritonitis and septic shock. See generally, D0O001, Petition (6/7/2024).
Davenport timely served a certificate of merit affidavit by Dr. Cass Franklin, M.D.
See D0007, Certificate of Merit Affidavit (8/8/2024). Fuller moved to dismiss,
arguing Dr. Franklin lacked the qualifications to opine on Fuller’s conduct. See
D0033, Deft. M.T.D., (5/28/2025). The district court granted Fuller’s motion.
DO0035, Order on Defts. M.T.D. (7/11/2025). Davenport appeals the district court’s

dismissal of his claims under lowa Code section 147.140.



STATEMENT OF FACTS

This case involves the negligent diagnosis and treatment of Joshua Davenport
by Nathanael K. Fuller, PA-C. On March 7, 2023, Davenport presented to the
UnityPoint Clinic Family Medicine Waukee Kettlestone complaining of abdominal
pain and trouble urinating. D0001, at 9 8. Fuller, Davenport’s primary care provider,
examined Davenport and ordered tests, including a urinalysis and urine culture. /d.
9 10-12. Fuller diagnosed Davenport with urinary retention secondary to an enlarged
prostate. Id. 9 14. Davenport again presented to Fuller on March 9, once again
describing abdominal pain and trouble urinating. I/d. 4 15. However, Fuller’s
diagnosis did not change. /d. q 15. On March 10, Davenport was referred to a non-
emergent urology consultation. /d. § 16. By March 13, Davenport was diagnosed
with acute diverticulitis, bowel perforation, feculent peritonitis and septic shock. /d.
q17.

Fuller was first licensed to practice as a physician assistant in 2012. See
D0030, Att. 1, Fuller Deposition, 3:8-24 (5/28/2025). Following graduation, he
worked at Manning Regional Health Care Center in the family practice clinic, as
well as working in the emergency room. Id. 3:25-4:16. In 2017, Fuller began
working at the UnityPoint clinic in Waukee, where he has at worked at all times
relevant to this case. Id. 5:4-8. Fuller does not have any defined specialty or

subspeciality training or education. /d. 5:20-6:1.



Davenport instituted the present action on June 7, 2024. See generally, DO001.
Following Fuller’s Answer, Davenport timely served a certificate of merit affidavit
by Dr. Cass Franklin, M.D. See D0006. Davenport contemporaneously served
Franklin’s expert report and accompanying documents required under lowa Rule of
Civil Procedure 1.500(2)(b) and Iowa Code section 668.11. See D0007, Plts.
Designation of Dr. Franklin (8/8/2024).

Dr. Franklin received his medical degree in 1978. See D0007, Att. 1,
Franklin’s CV, p. 1 (8/8/2024). From there, he completed a five-year surgical
residency. D0030, Att. 2, Franklin Deposition, 21:12-22:4 (5/25/2025). Following
that residency, Dr. Franklin was a postdoctoral transplant fellow. /d. Dr. Franklin
works on the trauma roster of an area hospital. Id. 12:17-13:2. His work on the
trauma roster includes addressing “all urgent and semi-urgent traumas that arrive
through the emergency room or are transferred from other facilities.” Id. 13:3-8;
13:21-14:1. He also works at a clinic providing care to patients with renal disease
and prior transplants. /d. 12:17-13:2. Dr. Franklin has significant experience
performing surgery on patients with Fuller’s medical condition, although he has not
performed the surgery in the past ten years. Id. 14:9-15:10; 23:4-24:22. Up to 2019,
about seventy percent of Dr. Franklins time was spent performing general surgical

procedures. Id. 25:7-19.



Fuller filed his Motion to Dismiss on May 25, 2025, arguing Dr. Franklin was
not qualified to provide a certificate of merit affidavit under the requirements
imposed by Iowa Code section 147.139(1) and (2). See D0030. Davenport resisted
the motion, arguing Dr. Franklin met the qualification standards. See D0032. On July

11, 2025, the district court entered its order granting Fuller’s motion. See D0035.
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ARGUMENT

L. THE DISTRICT COURT MISAPPLIED IOWA CODE SECTION

147.139°S QUALIFICATION REQUIREMENTS WHEN IT

CONCLUDED DR. FRANKLIN WAS NOT QUALIFIED TO ISSUE A

CERTIFICATE OF MERIT AFFIDAVIT.

a. Standard of Review

While captioned as a motion to dismiss, Fuller’s motion included references
to deposition testimony that were attached to the motion as exhibits. See generally,
D0030, Attachments 1 & 2. As such, the motion was actually one for summary
judgment. See Rieffv. Evans, 630 N.W.2d 278, 284 (Iowa 2001) (a motion to dismiss
is limited to the allegations contained in the petition); Toney v. Parker, 958 N.W.2d
202, 210 (Iowa 2021) (explaining motions are defined by their substance, not
caption). Grants of summary judgment are reviewed for the correction of errors at
law. Kunde v. Est. of Bowman, 920 N.W.2d 803, 807 (Iowa 2018). “Evidence is
viewed in the light most favorable to the party opposing summary judgment.” /d. To
the extent the district court’s decision rests on statutory interpretation, this Court
reviews statutory interpretation for the correction of errors at law. State v. Pickett,
671 N.W.2d 866, 870 (Iowa 2003).

b. Error Preservation

Davenport preserved error on the arguments contained herein by submitting a

written resistance to Fuller’s Motion to Dismiss asserting Dr. Franklin was qualified

under section 147.139, presenting argument before the district court resisting the
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motion, and securing a ruling on the issue from the district court. See Meier v.
Senecaut, 641 N.W.2d 532, 537 (Iowa 2002); see also D0032; D0034, Tr. Hearing
M.T.D., 9:4-16:18 (6/26/2025); D0035.

¢. Dr. Franklin was Qualified to Issue a Certificate of Merit Affidavit in
This Case.

Since 2017, Iowa Code section 147.140 has required plaintiffs in medical
malpractice actions to file a certificate of merit affidavit opining on the standard of
care and its breach by the defendant within sixty days after the defendant’s answer.
See lowa Code § 147.140; Est. of Butterfield v. Chautauqua Guest Home, Inc., 987
N.W.2d 834, 837 (Iowa 2023). The affidavit is required when a plaintift pleads:

(1) an “action for personal injury or wrongful death,” (2) “against a

health care provider,” (3) which is “based upon the alleged negligence

in the practice of that profession or occupation or in patient care,” and

(4) “includes a cause of action for which expert testimony is necessary
to establish a prima facie case.”

Struck v. Mercy Health Servs.—Ilowa Corp., 973 N.W.2d 533, 540 (Iowa 2022). The
statute is intended to identify and weed-out frivolous claims early in the litigation
process. McHugh v. Smith, 966 N.W.2d 285, 289 (Iowa Ct. App. 2021). A failure to
file an adequate certificate of merit affidavit requires dismissal with prejudice. lowa
Code § 147.140(6).

Here, there is no dispute a certificate of merit was required, nor is there any
dispute regarding the timeliness or adequacy of the certificate of merit itself. Instead,

Fuller challenges whether Dr. Franklin was qualified to provide a certificate of merit

12



affidavit. An expert witness providing a certificate of merit affidavit “must meet the
qualifying standards of section 147.139.” lowa Code § 147.140(1)(a). That provision
provides the following requirements:

1. The person is licensed to practice in the same or a substantially
similar field as the defendant, is in good standing in each state of
licensure, and in the five years preceding the act or omission alleged to
be negligent, has not had a license in any state revoked or suspended.

2. In the five years preceding the act or omission alleged to be
negligent, the person actively practiced in the same or a substantially
similar field as the defendant or was a qualified instructor at an
accredited university in the same field as the defendant.

3. If the defendant is board-certified in a specialty, the person is
certified in the same or a substantially similar specialty by a board
recognized by the American board of medical specialties, the American
osteopathic association, or the council on podiatric medical education.

4.a. If the defendant is a licensed physician or osteopathic
physician under chapter 148, the person is a physician or osteopathic
physician licensed in this state or another state.

b. If the defendant is a licensed podiatric physician under chapter
149, the person is a physician, osteopathic physician, or a podiatric
physician licensed in this state or another state.

Iowa Code § 147.140. Fuller appears to challenge Franklin’s qualifications under the
first two prongs, particularly whether Dr. Franklin was licensed and practiced in the
same “field” as Fuller. See D0030, at q 8 (citing lowa Code § 147.139(1) & (2)); see
also D0035 at p. 3-4 (relying on Iowa Code § 147.139(1) & (2)).

The district court erroneously concluded “[a] general surgeon does not

practice in the same or substantially similar field as a family practice physician’s
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assistant...” D0035, at p. 3. In doing so, the court misinterpreted the meaning of
“field” as is used in section 147.139(1) and (2), focusing on the specialty of the
expert rather than the statutorily required focus on the expert’s licensure.

Statutory interpretation “is necessarily a textual inquiry” and “[a]ny
interpretative inquiry thus begins with the language of the statute.” Doe v. State, 943
N.W.2d 608, 610 (Iowa 2010). “Using traditional interpretive tools, we seek to
determine the ordinary and fair meaning of the statutory language at issue.” Id. “If
the language of the statute is ambiguous or vague, we may resort to other tools of
statutory interpretation.” Id.

Iowa Code section 147.139 provides qualification standards for instances
where “the standard of care given [is] by a health care provider, as defined in section
147.136A...” ITowa Code § 147.139. As such, the basis for determining whether an
expert is a healthcare provider governed by section 147.139 is exclusively defined
by statute. Section 147.136A provides the definition as follows:

“Health care provider” means a hospital as defined in section 135B.1,

a health care facility as defined in section 135C.1, a health facility as

defined in section 135P.1, a physician or an osteopathic physician

licensed under chapter 148, a physician assistant licensed under chapter

148C, a podiatrist licensed under chapter 149, a chiropractor licensed

under chapter 151, a licensed practical nurse, a registered nurse, or an

advanced registered nurse practitioner licensed under chapter 152 or

152E, a dentist licensed under chapter 153, an optometrist licensed

under chapter 154, a pharmacist licensed under chapter 155A, a

professional corporation under chapter 496C that is owned by persons

licensed to practice a profession listed in this paragraph, or any other
person or entity who is licensed, certified, or otherwise authorized or

14



permitted by the law of this state to administer health care in the
ordinary course of business or in the practice of a profession.

Iowa Code § 147.136A(1)(a). The statute expressly defines healthcare providers by
their licensure—a “physician or an osteopathic physician licensed under chapter
148, for instance, or a “dentist licensed under chapter 153.”

Reading section 147.136A in connection with the related section 147.139, the
providers listed in section 147.136A clearly define the fields relevant to section
147.139. Doe, 943 N.W.2d at 610 (“In determining the ordinary and fair meaning of
the statutory language at issue, we take into consideration the language’s relationship
to other provisions of the same statute and other provisions of related statutes.”);
Iowa Code § 4.1(38). Indeed, section 147.136A simply provides the limited scope
of licensed practices recognized by the State of [owa under lowa Code section 147.2
for which the expert qualifications under section 147.139 apply. See Beverage v.
Alcoa, Inc., 975 N.W.2d 670, 681 (Iowa 2022) (noting a statute’s meaning can be
clarified by viewing “the language’s relationship to other provisions of the same
statute and other provisions of related statutes.”); Hummel v. Smith, 999 N.W.2d 301,
307 (Iowa 2023) (considering section 147.2 when determining the meaning of
“license” under section 147.139).

Further, reading the definition of “field” in a manner contrary to section
147.136A would require a court to consider the expert’s field, as defined by section

147.136A, and compare that field’s similarity to some undefined notion of field for
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the malpractice defendant. In doing so, courts would be left in the absurd position of
comparing the similarity of two individuals’ “fields” when the meaning of “field
would vary between the two individuals. In short, reading section 147.139 in
conjunction with section 147.136A’s definition is the only way to ensure courts are
not comparing apples to oranges.

The remainder of section 147.139(1) shows the legislature’s intent to define
the relevant field by the licensure of the expert. Both of the subsequent requirements
in that section expressly focus on the expert’s licensure itself—that the license is (1)
in good standing and (2) had not been suspended or revoked in the five years prior
to the events at issue. lowa Code § 147.139(1). The fact that the subsection expressly
analyzes licensure is strong evidence that the relevant “field” is similarly defined by
the expert’s license. In re Estate of Melby, 841 N.W.2d 867, 879 (Iowa 2014) (“When
construing statutes, we assess not just isolated words and phrases, but statutes in
their entirety . . ..”)

Indeed, the lowa Supreme Court has already suggested that lowa Code section
147.139(1)’s requirements relate to the licensure, not specialty, of the expert. In
Hummel v. Smith, the Court determined that the expert physician was, in the past,
clearly licensed as a physician within the meaning of section 147.139(1). 999
N.W.3d 301, 304-05 (Iowa 2023). The problem only arose because the expert had

an 1nactive license. Id. at 308. All the same, the court was clear:
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“IW]e conclude that ‘license to practice’ as used in section 147.139(1) requires that
the expert currently possess a license that authorizes practice.” Id. (emphasis added).
In case there was any doubt, the court again repeated that the proper inquiry was
whether the expert was licensed “to practice medicine.” /d. at 309. That is the same
language as used in section 147.2 and similar to that used in section 148.1, the code
chapter relied upon to define physicians in section 147.136A. Thus, the “field” for
purposes of section 147.139 is clearly defined by section 147.136A’s categories of
healthcare providers and the corresponding chapters providing licensure
requirements.

The district court erred by viewing the relevant field as family medicine in
walk-in clinics. That specialty is not included in any of the relevant statutory
language from section 147.136A. More problematically, it’s the analysis that ought
to be performed when analyzing a practitioner with a board-certified specialty under
section 147.139(3) because the bodies defined in that section include family
medicine as a board-certified specialty. See American Board of Medical Specialties,
https://www.abms.org/member-boards/specialty-subspecialty-certificates/ (last
accessed October 16, 2025) (providing the American Board of Family Medicine as
a board certification). The court’s interpretation renders section 147.139(3) entirely
superfluous by conflating separate statutory requirements, making the “specialty”

define a “field.” See State v. Boone, 989 N.W.2d 645, 650 (Iowa 2023) (“We presume
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statutes or rules do not contain superfluous words.”). And as a physician assistant,
section 147.139(3) is simply irrelevant—Fuller did not have a board certification.
Iowa Code § 147.139(3) “If the defendant is board-certified in a specialty...”)
(emphasis added); D0030, Att. 1, 5:20-6:1. As such, that section cannot form the
basis for dismissal in this action.

Further, section 147.139(1) does not require licensure to be identical—the
plain text provides that the licensure merely needs to be “substantially similar.” The
purpose of that language is clear: it is not necessary for an expert to share the exact
same license as the defendant. And the legislature indicated elsewhere the nexus
between the licenses need not be overly similar. For instance, lowa Code section
147.139(4) expressly describes the fields that can opine on a physician or osteopathic
physician, requiring any such expert be a licensed physician or osteopathic
physician. See lowa Code § 147.139(4)(a). The provision demonstrates that the
legislature knows how to provide a narrow class of experts who may opine on a
particular defendant’s conduct, yet intentionally chose to limit such a narrow view
to defendants who are physicians, implying a broader scope for other providers. See,
e.g., State v. Rhodes, 6 N.W.3d 741, 752 (Iowa 2024) (finding fact that legislature
made exceptions elsewhere in statute shows it knowingly opted not to do so in the

statute at issue).
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And here, Fuller failed to demonstrate that a physician assistant is not
substantially similar to a licensed physician. As the moving party, it was Fuller’s
burden to establish the propriety of their motion for summary judgment. Banwart v.
50th St. Sports, LLC, 910 N.W.2d 540, 545 (Iowa 2018). But Fuller did not present
any evidence to the district court articulating the differences between a physician
and a physician’s assistant. Their failure to do so is understandable—the two fields
have substantial overlap. Physician assistants are licensed under lowa Code Chapter
148C. That chapter provides that a physician assistant “may provide any legal
medical service for which the physician assistant has been prepared by the physician
assistant's education, training, or experience and is competent to perform.” Iowa
Code § 148C.4. The Iowa Administrative Code provides a more comprehensive
explanation of a physician assistant’s responsibilities: including the ability to (1)
administer any drug, (2) prescribe, dispense, order, and procure drugs and medical
equipment, (3) assess, diagnose, and treat medical or surgical problems, (4) order
and interpret lab tests, and a litany of other responsibilities. See lowa Admin Code r.
481-781.1.

Licensed physicians, similarly, may “prescribe . . . medicine for human
ailments or treat the same by surgery.” lowa Code § 148.1. Put another way, a
physician’s responsibilities include “being able to diagnose, treat, operate or

prescribe for any human disease, pain, injury, deformity or physical or mental
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condition.” lowa Admin Code r. 481-650.1. The regulatory definitions for the duties
of physicians and physician’s assistants clearly share significant overlap. Notably,
while the definition under rule 481-650.1 expressly excludes from its definition
conduct performed by some others form of licensed healthcare providers, such as
pharmacists and nurses, the exclusions do not list physician assistants, demonstrating
the significant overlap between the fields. /d.

The substantial similarity between physicians and physician assistants is
further demonstrated by the statutory ability for physicians to oversee physician
assistants. By rule, a physician assistant must be supervised by a physician if the
physician assistant is practicing in an independent practice, and the physician
assistant has not been under the supervision of a physician for at least two years.
Iowa Admin. Code r. 481-780.5(1). Notably, the administrative rules provide no
limitation to the practice area of the supervising physician—the licensure of the
physician is both necessary and sufficient to qualify them to supervise a physician
assistant. Of course, the ability to supervise necessarily suggests that the physician
1s familiar enough with a physician assistant’s duties and capabilities to determine
the adequacy of the physician assistant’s care. Thus, the fact that the legislature and
board of medicine themselves have determined that licensed physicians, regardless
of their specialty, are capable of overseeing physician assistants demonstrates the

substantial similarity of their respective fields.
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Additionally, the use of the word “field” in section 147.139(2) necessarily
draws on the same definition as that found in subsection (1). See Pickett, 671 N.W.2d
at 870 (noting the need to interpret words in a statute “in a manner consistent with
the statute as an integrated whole”). The difference between section 147.139(1) and
(2) 1s simple and logical: whereas subsection (1) focuses on the proper licensure,
subsection (2) ensures the expert is actively using that license in actual practice
within the “five years preceding the act or omission alleged to be negligent.” Iowa
Code § 147.139(2). Here, Dr. Franklin was working at the Mercy Medical Center in
the trauma unit as well as a separate clinic within the five years proceeding
Davenport’s injuries. See D0030, Att. 2, 12:17-13:2; D0007, Att. 1, Franklin’s CV,
at p. 2 (8/5/2024). As such, Dr. Franklin easily met this qualifying standard.

Notably, the district court erroneously relied on Ward v. Unity Healthcare, No.
20-1516, 2021 WL 5918408 (Iowa Ct. App. Dec. 15, 2021) in its order granting
Fuller’s motion to dismiss. First, as an unpublished case from the court of appeals,
the case has minimal precedential value. See lowa R. App. P. 6.904(2)(a)(2). In any
event, the case is readily distinguishable on its facts. The case analyzed the
qualifications of a physician who specialized in emergency medicine in a case
asserting claims against physicians who specialized as surgeons and hospitalists, as
well as claims against hospital administrators, nurses, and radiologists. Ward, 2021

WL 5918408, at *1. Notably, the court did not engage in any statutory interpretation
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to determine the meaning of the expert’s “field,” instead conflating “field” with the
physician’s board certification that, as described above, is more properly considered
under section 147.139(3). Id. at *5. Indeed, the case lacks any citation to authority
at all on this issue. The lack of analysis significantly limits the case’s precedential
value.

Moreover, the expert in that case expressly declined to provide an opinion
against any of the defendant physicians. /d. As such, the court’s finding that the
expert was not qualified to opine on the defendant physician’s conduct was, at best,
a misguided advisory opinion. And the remaining defendants—hospital
administrators and nurses—were reasonably found not to be “substantially similar”
to the field of a physician. Notably, however, hospital administrators and nurses to
do not share the substantial overlap in duties provided under the provisions of the
Iowa Code and lowa Administrative Code cited above.

Finally, the district court’s dismissal of Davenport’s claims runs afoul of
Iowa’s general preference to resolve cases on the merits. See MC Holdings LLC v.
Davis Cnty. Bd. of Rev., 830 N.W.2d 325, 328 (Iowa 2013) (“Our legal processes
normally strive to resolve disputes on their merits.”). The dismissal similarly
contradicts Iowa’s liberal expert witness rules. Ranes v. Adams Labs., Inc., 778
N.W.2d 677, 685 (Iowa 2010) (“[ W]e have been committed to a liberal view on the

admissibility of expert testimony.”). To the extent Fuller has qualms with particular
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differences in Dr. Franklin’s practice from his own, he is free to take those matters
up in cross examination. Hutchinson v. Am. Fam. Mut. Ins. Co., 514 N.W.2d 882,
885 (Iowa 1994) (“If . . . the Court is satisfied that the threshold requirements have
been met, the witness should be allowed to testify. All further inquiry regarding the
extent of his qualifications goes to the weight that the fact finder can give such
testimony.”). Dismissal of Dr. Franklin’s claims was based on an erroneous

interpretation of lowa Code section 147.139(1) and (2) that must be reversed.
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CONCLUSION
The district court erroneously concluded that Dr. Franklin was not qualified
to provide a certificate of merit affidavit under lowa Code section 147.139. As a
result, the district court erred in dismissing Davenport’s claim under Iowa Code
section 147.140. This Court must reverse the district court’s order dismissing this

case and remand for this case to proceed on the merits.
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REQUEST FOR ORAL ARGUMENT
Plaintiff-Appellant Joshua Davenport respectfully requests to be heard at oral

argument for this matter.
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