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Argument

1. Introduction

The policy of chapter 22 is “that free and open examination of
public records is generally in the public interest even though such
examination may cause inconvenience or embarrassment to public
officials or others.” §22.8(3). Disclosure of public records is the rule,
and a government body seeking protection from disclosure bears the
burden to prove there is an exemption. Mitchell v. City of Cedar

Rapids, 926 N.W.2d 222, 229 (Iowa 2019). An exemption can be “found

in Iowa Code section 22.7,” Burton v. UIHC, 566 N.W.2d 182, 188 (Iowa

1997), or in “specific statutes . . . on confidentiality of records,” id. at

189.

2. Exemptions from disclosure exist only in statutes and not in
administrative or judicial rules - Court Rule 35 is not a
statute

Counsel argues that Court Rule 35 exempts three requested
records from public disclosure. The argument is that chapter 22 is

“limited where the Supreme Court has exercised its exclusive authority

to regulate the practice of law through binding court rules.” (Def. Brf.

p.25). That rule is not a statute and cannot alter legislative action.
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Case law is clear that an exemption must be specifically set out in
a statute. This 1s intuitive because the legislature promotes public
policy decisions through statutes. When it decides to provide an
exception to a statute, it can act only through a statute. And its policy
choices may not be altered by the executive or judicial branches. See
e.g., Schmitt v. lowa Department of Social Services, 263 N.W.2d 739,
745 (Iowa 1978) (“provisions of a statute cannot be altered by
administrative rule”); Goche v. WMG, L.C., 970 N.W.2d 860, 866 (Iowa
2022) (not court’s role to rewrite statute).

Counsel does not challenge the district court’s April 16, 2025,
ruling that said,

Defendants have not identified any applicable exception in

section 22.7. Therefore, if the court only considered the

Open Records Act, the court would have to find that the

attorneys’ responses are not protected by confidentiality and

would be open to disclosure.
(D0018, p.7). The court did not mention another specific statutory

exemption but applied Court Rule 35.4(3) to find the records were

confidential. (D0018, p.6).
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Court Rule 35 is not a statute, so it cannot provide an exemption
from chapter 22 access.!

3. Whether the Court has exclusive authority to regulate the
practice of law does not matter; its rules must give way where
the legislature has acted

Whatever the nature of the Court’s authority, the “authority to
regulate practice and procedure in its courts . . . must give way where
the legislative department has acted.” State v. Thompson, 954 N.W.2d

402, 411 (Iowa 2021). The legislature acted through chapter 22 to

govern public access to government records, and that statute prevails

over Rule 35.

Towa Code §602.10101 says:
The power to admit persons to practice as attorneys and

counselors in the courts of this state, or any of them, is
vested exclusively in the supreme court which shall adopt

1 Counsel argues, “chapter 22 contains no language suggesting any
legislative intent to prohibit the court from mandating that certain
records of OPR remain confidential.” (Def. Brf. p.26). The plain
language of the statute contains that prohibition. Starting with its
enactment in 1967, the public record statute (then chapter 68A) has
mandated access to all public records absent an express exemption in
the Code. §68A.2 (1971). Plaintiff does not have to show the statute
prohibits the Court from making records confidential; the Court must
prove a statutory exemption allows confidentiality. See Mitchell, 926
N.W.2d at 229.
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and promulgate rules to carry out the intent and purpose of
this article.2

Counsel argues

[b]y expressly vesting that authority “exclusively” in the

Supreme Court, the Legislature made clear that the power is

not shared with any other branch of government. See Iowa

Supreme Ct. Comm’n on Unauthorized Prac. of L. v. A-1

Assocs., Ltd., 623 N.W.2d 803, 807 (Iowa 2001).

(Def. Brf. p.22).

A-1 Assocs., Ltd., does not deal with that issue other than to quote
the statute, and counsel cites no other authority to support the
extrapolation from §602.10101 that the “Court has exclusive authority
to regulate the practice of law, including attorney discipline.” (Def. Brf.
p. 22). Several Code sections show the Court does not have exclusive
authority to regulate the practice of law.

The statutory authority the legislature gave to the Court is not
unfettered. “[T]hat which the legislature gives, it may take away.”
Lahti v. Fosterling, 99 N.W.2d 490, 589 (Mich 1959). The legislature

has limited the Court’s authority by regulating several aspects of

admission:

2 At its core, the statute means that only the judicial branch — not the
legislative or executive branch — can admit a person to practice law.
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e §602.10102 sets out qualifications for admission;

e §§602.10103 and 602.10104 establish the board of law
examiners and the requirements for examinations
determining admission to practice law;

e §602.10109 sets out requirements for admission
through reciprocity, and §602.10111 deals with pro hac
vice admission; and

e §602.10110 requires an oath for admission to practice.

Regulating who may apply for admission and how they may be
admitted are fundamental limitations on the Court’s authority to
regulate the practice of law.

Admission to practice under §602.10101 is different from attorney
discipline. Discipline is governed by §602.1206 that says the Court
“shall prescribe rules as necessary to supervise the conduct of
attorneys.” Nothing in that section gives the Court exclusive authority
over attorney discipline, and the legislature also has weighed in on

attorney discipline:

e §602.10113 sets out deceit or collusion as a basis for
disbarment and damages;

e §§602.10121 and 602.10122 provide for revoking or
suspending a license and establish the permissible grounds
for those actions; and
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e §§602.10121 - 602.10135 establish an alternative
disciplinary process (district court action on petition of any
person to revoke or suspend law license) that does not
involve the Board and Court Rule 35.

These laws also show the Court’s authority to regulate the practice of
law 1s not exclusive.?

With no citation to the record, counsel claims, “[t]he parties do not
dispute that the Supreme Court possesses both statutory and
constitutional authority to enact rules such as Rule 35.4(3).” (Def. Brf.
p.24). This is incorrect.

Plaintiff has disputed any constitutional authority since
Defendants filed their motion to dismiss. (Plaintiff’'s Sur-reply to
Defendants’ Reply to Plaintiff’'s Resistance to Defendants’ Motion to
Dismiss, D0014, 03-17-2025, p.13) (“The authority to enact rule 35.4(3)
was statutory and inherent, not constitutional.”). Counsel cites no

language in the Iowa Constitution that grants the Court the claimed

authority. Rather, it was “the legislature [that] vested the power to

3 Counsel 1s mistaken in saying Court Rules 34 through 36 were
adopted under its exclusive authority. (Def. Brf. p.24). Section
602.10101 directs the Court to adopt rules to carry out “this article;” it
is in Article 10. Rule 31 contains the rules for admission to the bar.
Section 602.1206 has no exclusivity language and requires rules to
supervise the conduct of attorneys; it is Article 1. Rules 34-36 are part
of the §602.1206 required rules.
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admit persons to practice law” in the Court. A-I Assocs., Ltd., 623
N.W.2d at 807. Why would statutes like §602.1206 and §602.10101 be
needed if the Court has independent constitutional authority to issue
rules?

The Court has two kinds of constitutional authority; both relate to
the power to decide cases. See Rivas v. Brownell, 18 N.W.2d 211, 216
(Iowa 2025) (“The judicial power . . . ‘is ordinarily defined to be the
power to construe and interpret the Constitution and laws, and to apply
them and decide controversies.”) (citation omitted).

First, Art. V, §1 vests “[t]he judicial power . . . in a supreme court,
district courts, and such other courts, inferior to the supreme court, as
the general assembly may, from time to time, establish.” “Judicial
power vested in the courts by the Iowa Constitution is the power to
decide and pronounce a judgment and carry it into effect.” Klouda v.
Sixth Judicial Dist. Dept., 642 N.W.2d 255, 261 (Iowa 2002); Thompson,
954 N.W.2d at 410-11.

Second, Art. V, §4 gives the Court the authority to “exercise a
supervisory and administrative control over all inferior judicial

tribunals throughout the state.” This does not refer to attorneys.
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Counsel argues from statements in two old Iowa cases:

It has long been established that the Supreme Court holds

the “inherent constitutional power to discipline attorneys

within the State of Iowa.” Comm. on Pro. Ethics & Conduct

of Iowa Bar Ass’n v. Gartin, 272 N.W.2d 485, 487 (Iowa

1978); see also Rowen v. LeMars Mut. Ins. Co. of Iowa, 230

N.W.2d 905, 914 (Iowa 1975) (“The universal rule is that the

right to define and regulate the practice of law flows from

the constitutional grant of judicial power.”).

(Def. Brf. p.23).

The source of the Court’s rule-making authority was not an issue
in Gartin. The question was whether the attorney’s conduct constituted
the practice of law. Gartin, 272 N.W.2d at 487. Before addressing the
facts, the Court said, “[a]s a preliminary matter, we note this court has
inherent constitutional power to discipline attorneys within the State of
Iowa, this power extending to attorneys who are under suspension from
the practice of law.” Id. No law was cited that supported this
introductory comment. There was no challenge to the Court’s power,
and the Court did not decide any question of its power. That means this
statement 1s dictum and not binding precedent. State v. Laub, 2

N.W.3d 821, 827 (Iowa 2024). And neither Gartin nor Rowen discussed

the correct nature of judicial power described in Klouda and Rivas.
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Counsel refers in passing to Thompson, 954 N.W.2d 402, but does
not examine the discussion in that case. In the district court, neither
counsel nor the court addressed Thompson. Thompson probably best
describes the judicial department’s power.

The constitutional duty of the judicial department is to
exercise the judicial power to provide for the fair and
impartial administration of justice. * * * “The judicial
power is ordinarily defined to be the power to construe and
interpret the Constitution and laws, and to apply them and
decide controversies....”

The power of appellate review is one aspect of the judicial
power. It is the power of an appellate court to correct legal
error in the lower courts. The power of appellate review is
vested 1n this court by the constitution . . . [and] in the court
of appeals by statute. * * *

The judicial department has several fonts of authority to
regulate court practice and procedure in all Iowa courts. The
judicial department has constitutional authority to supervise
and administer “all inferior judicial tribunals throughout the
state.” * * * The judicial department has statutory authority
to “prescribe all rules of pleading, practice, evidence, and
procedure, and the forms of process, writs, and notices, for
all proceedings in all courts of this state.” * * * The judicial
department possesses inherent authority to craft protocols
and procedures in its courts. * * * Moreover, the judicial
department possesses residual common law authority to
meet its “Iindependent constitutional and statutory
responsibilities.”

However, the constitutional text reserves to the legislative
department authority to regulate the practice and procedure
in all Jowa courts, including Iowa’s appellate courts. * * *
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The judicial department's constitutional, statutory,
inherent, and common law authority to regulate
practice and procedure in its courts thus must give
way where the legislative department has acted.
Id. at 410-11 (italics in original; bold supplied).
In the end, the source of authority for Rule 35.4(3) does not
matter; it must give way to any legislative action. That is why
Thompson controls this case.

Like here, Thompson involved a conflict between a Court rule and

a statute. Iowa R. App. P. 6.901(2) allowed a represented party to file

4 Counsel incorrectly characterizes the conflict here as one between two
statutes: §602.10101 and §22.2(1). Counsel says, “the general statute
chapter 22 must yield to the more specific section 602.10101.” (Def. Brf.
pp.27-28). The statutory construction rule is that “[w]here a general
statutory provision conflicts with a special provision, and the conflict ‘is
1rreconcilable, the special . . . provision prevails as an exception to the
general provision.” State v. Wade, 757 N.W.2d 618, 629 (Iowa 2008)
(quoting Iowa Code §4.7).

First, counsel relies on the wrong chapter 602 section. Rule 35 was
enacted under §602.1206, not §602.10101. See footnote 3, above.
Second, there is no conflict in statutory language. Section 22.2 deals
with access to public records, and §602.10101 deals with admission to
the bar. The words of §602.10101 do not refer to confidentiality of
records so there is no conflict between “statutory provisions.” Cf.
§602.10141 (prohibition on disclosure of confidential information by
Board of Law Examiners). The conflict is with court rule language that
does not appear in a statute. Allowing such a rule to amend or partially
repeal a statute would run afoul of separation of powers and non-
delegation principles. See generally State v. Phillips, 610 N.W.2d 840,

Page 17 of 38



https://scholar.google.com/scholar_case?case=18167537708299373265&q=++%22special+provision+prevails+%22&hl=en&as_sdt=4,16

a pro se supplemental brief. The rule had been generally authorized by
statute. Thompson, 954 N.W.2d at 408. However, Iowa Code §814.6A
prohibited a represented party from filing any pro se document in any
Iowa court. Id. The Court noted, “the legislative department has
always established the rules for practice and procedure in Iowa's
courts,” 1id. at 414, and it found the specific statute did “not impede the
immediate, necessary, efficient, and basic functioning of our appellate
courts,” 1d. at 418.

Chapter 22 affects only the manner in which claims and
arguments can be presented to the Board for resolution. Cf. id. at 418.
It impacts only confidentiality and

does not divest the appellate courts of judicial power. Nor

does the statute transfer judicial power to another

department of the government. The statute does not direct
the appellate courts how to decide a particular case. The
statute does not change the character of the appellate courts

to something other than courts for the correction of errors at

law. The statute does not deprive [a person] of any
fundamental right.

842 (Iowa 2000) (one branch of government may not impair another in
the performance of its constitutional duties); Touby v. United States,
500 U.S. 160, 165 (1991) (may not delegate legislative power). Third,
§22.2 1s the specific, not the general, statute. The issue is
confidentiality. Section 602.10101 deals generally with all rules for bar
admission, and §22.2 deals specially with confidentiality.
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Id. at 417. Chapter 22 does “not impede the immediate, necessary,
efficient, or basic functioning of the appellate courts,” and that makes it
part of “the legislative department’s constitutional prerogative to
establish a general system of practice in all Iowa courts,” id. at 418.
Chapter 22 does not affect the decision on a complaint; it only serves to
prevent the government from secreting its decision-making.

Chapter 22’s general rule of access applies to all levels of
government in Iowa, and counsel does not challenge its constitutionality
as applied here. Plaintiff argued in his opening appeal brief that
Thompson controls, and counsel did not dispute or address those

arguments. Rule 35 must give way to chapter 22.5

5 Any arguments against application of Thompson have been waived by
failing to raise them. The Court is not free “to assume a partisan role
and undertake the appellant’s . . . advocacy,” Inghram v. Dairyland
Mut. Ins., 215 N.W.2d 239, 240 (Iowa 1974), and must “apply the
controlling law as advocated by the parties” without “create[ing] issues
sua sponte,” State v. Short, 851 N.W.2d 474, 480 (Iowa 2014) (“It is
1mportant that our waiver rules be consistently applied in all cases and
that we not apply special rules for certain parties without a principled
basis for doing so.”). Should the Court do otherwise, Plaintiff would not
have the opportunity to address any unraised arguments.
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4. Work product exemption was not proven

Whatever the resolution of the legal issues, Defendants did not
provide facts to prove work product protection.¢ Counsel does not make
specific references to the record in accordance with Iowa R. App. P.

6.904(4), and the issue has been waived under Rule 6.903(2)(a)(8)(3).

6 Counsel provides no record citation supporting the claim that Plaintiff
“suggested legal action might be forthcoming.” (Def. Brf. p.30). There
are references to “D0030, Attachment Appendix,” “D0030, Attachment
Appendix at 3,” and “D0001 at 5, 9-10,” but nothing there shows any
anticipated litigation. The facts show the opposite. An October 20
email from Plaintiff provided legal authority and asked for authority
supporting confidentiality “so we can try to sort this matter amongst
ourselves.” The “overarching consideration is that we get the law
right.” (Plaintiff’s Statement of Undisputed Facts, Y44, D0044).

Counsel argues that Iowa law is well-settled that work product
protection extends to anticipated litigation (Def. Brf. p.31). That well
may be for litigation purposes, but not for public records. From the
outset, the public record reference has been “related to litigation.”
§68A.7(4) (1971) (now §22.7(4)). Originally, there was no specific open
meeting exemption for discussing an attorney’s work product. §28A.3
(1971). When it was added, the legislature included “presently in
litigation or where litigation is imminent.” §21.5(1)(c) (2025). If the
legislature intended that “litigation” included anticipated litigation
when chapter 68A was enacted, there would have been no need to use
the words “or where litigation is imminent” when the open meeting
exemption was added. Those words would be surplusage, and the Court
does “not interpret statutes so they contain surplusage.” State v. Hess,
983 N.W.2d 279, 286 (Iowa 2022). The Court also is not free to read
into §22.7(4) “anticipated,” “which the legislature did not see fit to
incorporate.” Envirogas, LP v. Cedar Rapids, 641 N.W.2d 776, 783
(Iowa 2002).
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As to items 1-12 on Defendants’ log, counsel does not cite facts to
clearly prove the emails were prepared because of the prospect of
litigation. Under Wells Dairy v. American Indus. Ref., 690 N.W.2d 38,
49 (Iowa 2004), documents are not protected when they would have
been created irrespective of litigation.

Counsel admits the records relate to responding to Plaintiff’s
public record requests:

e “The ‘Additional public records request’ emails consist of internal
communications in which Weber forwarded Teig’s request and

draft responses;” and

e “The ‘FOIA drafts and ‘FOIA drafts and Attachment: Response
Letter’ chains similarly involve draft responses to Teig’s records
requests.”

(Def. Brf. p.30). This does not relate to litigation.”

7 'This is true even accepting the log’s limited information. (D0030,
Attachment Appendix at 3—4). The records are dated between
September 11 and October 16 (the case was filed December 12 (D0001)).
The “Subject’ column entries say:
e [External]Re:[External]Additional public records request
e September 10 FOIA request and Attachment: Response
Letter.Teig.doc
e FOIA drafts
e [External]Re: FOIA drafts
e [External]Re: {External]Re: FOIA drafts and Attachment:
Response Letter.TeigAS.docx
e Additional public records request
(D0030, pp.3-40).
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Part of the regular course of business of government is responding
to public records requests under chapter 22. “[T]here is no work
product immunity for documents prepared in the regular course of
business.” Wells Dairy, 690 N.W.2d at 43 (citation omitted).

Items 13-20 on Defendants’ log are dated after this case was filed,
and counsel argues they “concern| ] litigation strategy and case updates,
reflecting attorneys’ mental impressions, legal theories, and conclusions
regarding the litigation.” (Def. Brf. p.31). There is no record citation to
support this claim. There is a reference to D0030, Attachment
Appendix at 4, but no specific facts are identified. The log does not
contain even the minimal information required by Iowa R. Civ. P.
1.503(5)(a) describing “the nature of the documents . . . without
revealing information itself privileged or protected, [to] enable other
parties to assess the applicability of the . . . protection.”

Defendants did not prove that production of the records would
reveal protected information, and they waived their claim by not

complying with Iowa R. App. P. 6.904(4).
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5. There is not proof that §622.10 applies legally or factually
Counsel claims §622.10 prohibits access to the requested records.
(Def. Brf. pp.32-33). However, counsel does not deal with binding
precedent that “[t]he privilege in section 622.10 is limited to disclosure
of confidential communications by the giving of testimony.” McMaster v.
Bd. of Psychology Examiners, 509 N.W.2d 754, 757 (Iowa 1993)
(emphasis in original). When records are sought, “section 622.10 does
not apply.” Id. Counsel has not asked that this and similar cases be
overruled, and this Court does not overrule precedent sua sponte.
Estate of McFarlin v. State, 881 N.W.2d 51, 59 (Iowa 2016). Counsel
has not argued how the Court can ignore this line of cases, so any such

argument has been waived. Iowa R. App. P. 6.903(2)(a)(8)(3).8

8 Counsel argues “Iowa’s attorney-client privilege is codified in Iowa
Code section 622.10.” (Def. Brf. p.32). It is only partially codified. A
similar statement in Konchar v. Pins, 989 N.W.2d 150, 159 (Iowa 2023)
1s dictum, and Konchar did not compare the statute to the common law
privilege. They are not co-extensive.

For example, §622.10(1) is limited to “[a] practicing attorney . . . or
[their] stenographer or confidential clerk . . . in giving testimony.”
Subsection 2 says it does not apply when the client waives the privilege
but does not say how waiver can occur. In contrast, the common law
privilege also applies to documents, the client, and other professionals
necessary to assist the attorney. It can be overcome by client waiver, by
disclosure of the communication or intention to disclose, by presence of
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Counsel does not contest the facts that the defendants in Horsfield
Materials, Inc. v. City of Dyersuville, 834 N.W.2d 444 (Iowa 2013) and
Teig v. Chavez, 8 N.-W.3d 484, 500 (Iowa 2024) did not raise a claim
invoking §622.10; contrary facts are not cited. Counsel does not contest
the law that a statement about an issue not raised by the parties is
dictum; contrary law is not cited. This waives the argument that the
§622.10 statements in Horsfield and Chavez are not dicta. See Rule
6.903(2)(a)(8)(3).

Counsel says Plaintiff asks this Court to overrule Chavez and
Horsfield. (Def. Brf. p.35). Plaintiff does not; there is nothing to
overrule because their statements are dicta, not holdings.

Counsel confuses the constitutional issue. Counsel first correctly
refers to Plaintiff’'s argument about reading things into §622.10 (Def.

Brf. p.35) but then jumps to an argument about harmonizing chapter 22

a third party (although there is a common interest exception to this
exception), by raising advice of counsel as a defense or making a claim
against counsel, and by a crime/fraud exception.

Page 24 of 38



and §602.10101 (Def. Brf. p.36). The latter has nothing to do with the
constitutional argument involving §622.10.9

When counsel goes back to the correct issue, counsel raises a
separation of powers argument claiming, “[t]hat clause equally protects
from disclosure in discovery of chapter 22 documents protected by
constitutional privileges . ...” (Def. Brf. p.36). This argument was not
raised or decided in the district court so was waived. Meier v. Senecaut,
641 N.W.2d 532, 537 (Iowa 2002). It also is wrong because “the
attorney-client privilege is not derived from the constitution.” Wemark
v. State, 602 N.W.2d 810, 815 (Iowa 1999).

Counsel provides no factual support for the claims that withheld
records sought counsel’s advice; involved discussions of strategy and
updates on progress of the case; and involved counsel’s mental
1mpressions, conclusions, opinions, and legal theories. (Def. Brf. p.37).

Counsel says “Defendants have provided specific evidence proving this.

9 Plaintiff’s argument does not “transform every dispute over statutory
Interpretation into a constitutional claim.” (Def. Brf. p.36). Horsfield
and Chavez did not purport to interpret 622.10’s “in giving testimony”
language or its limited application to an attorney and their stenographer
or confidential clerk. Those cases ignored this language and applied
privilege wholesale to documents provided by people not involved in law

practice.
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D0030, Attachment Appendix at 3-4.” (Id.) But that is a reference to
Defendants’ log that does not contain this type of factual information
about the contents of the records. There is no affidavit or other
admissible evidence setting out any of these alleged facts. Instead of
facts, counsel relies on a tautology that, because Defendants say records
are privileged, they remain privileged. (Def. Brf. p.38).

Section 622.10(1) protects only “confidential communication” from
a client. §622.10(1). Items 4, 7, 8, 10, 12, 13, 15, 17, and 19 were
authored by counsel so they would not be from a client. There are no
statements in either the Statement of Facts or log (D0030) that claim or
prove communications were confidential. Even some of the limited
information in the log shows the emails contain non-confidential
information. For example, the “withheld information” heading entries
for items 1 and 11 say, “remainder of email chain are already in
possession of requestor because they are to or from requestor.” (D0030,
Appendix, p.3). Item 8 says it includes a response letter to Plaintiff, and
there is no confidentiality when information is intended to be disclosed.
State v. Tensley, 249 N.W.2d 659, 661 (Iowa 1977) (information

“Intended to [be] reveal[ed]” is not “Iintended to be confidential.”)
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Defendants had the burden to prove privilege applied as to each
document, id., but they failed to provide facts to meet their burden.

6. Defendants failed to delegate OPR and Board chapter 22
duties

Defendants admitted there has been no chapter 22 delegation for
OPR or the Board. (Plaintiff’s Statement of Undisputed Facts, 949).
But counsel now argues that OPR and the Board “both have satisfied
the delegation and notice requirements of the Open Records Act.” (Def.
Brf. p.39). This i1s based on an unsupported claim that “requests for
records directed to OPR and the Board proceed through the same
process as general open records requests to the Iowa Judicial Branch.”
(Def. Brf. p.40).

Counsel cites no facts to support this claim because there are no
supporting facts. The record shows this claim is not correct.

OPR and the Board are government bodies under §22.1(1) that are
separate from the Judicial Branch for purposes of chapter 22. That is
not just Plaintiff’s position. That was the position of Defendants and
their counsel in the district court, and they are judicially estopped from

changing their position now. See generally Chicoine v. Wellmark, Inc.,
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2 N.W.3d 276, 286 (Iowa 2024) (“appl[y] judicial estoppel to bar a party
from taking inconsistent positions at different stages of the same case”).

More than once, counsel said the Judicial Branch 1s not the
custodian of OPR or Board records. Defendants’ Motion to Dismiss
said, “OPR and specifically the Board are the proper custodians of the
records.” (D0005, Motion to Dismiss, unnumbered page 7, 1/09/2025).
Defendants’ resistance to Plaintiff’s motion to compel said, “the Iowa
Judicial Branch is not the custodian of the OPR and Board records.”
(D0052, Defendants’ Resistance to Plaintiff’'s Motion to Compel, page 7,
first full paragraph, 10/16/2025).

Defendants also claimed a distinction in their responses to
Plaintiff’s records requests.

Plaintiff’s first request went to Defendant van Brederode, and she
referred Plaintiff to Defendant Critelli at OPR not the Judicial Branch
contact. (D00O01 at 9[5).

Plaintiff sent another request to the FOIA address listed on the
Judicial Branch’s website, and Defendant Critelli responded saying he
was handling the request. (D0044, Plaintiff’'s Statement of Undisputed

Facts, 930, 31). State Court Administration also responded and said it
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was told OPR was responding. (Plaintiff’s Statement of Undisputed
Facts, 934). Defendant Critelli had not been delegated authority to
respond to Judicial Branch record requests so had to be responding for
OPR and not as part of the Judicial Branch process.

An email from Defendant Weber said she was responding “only for
the Iowa Judicial Branch, State Court Administration,” (D0O001 at 12;
Plaintiff’'s Statement of Undisputed Facts, 45), and a letter from
Defendant Gast said, “further requests regarding the Office of
Professional Regulation and Attorney Disciplinary Board records should
be directed to those entities.” (Plaintiff’s Statement of Undisputed
Facts, 938).

Counsel does not dispute these facts; in fact, counsel does not even
acknowledge them.

These facts are consistent with the law that “[e]ach government
body shall delegate” chapter 22 duties “to particular officials or
employees of that government body . ...” §22.1(2) (emphasis
supplied).

Counsel admits OPR was created under Iowa Court Rule 49, this

Court appoints OPR’s executive director and approves other OPR
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director appointments, and the Board was created under Iowa Court
Rule 34.6. (Def. Brf. p.40). Defendants admitted the other facts set out
at pages 34-36 of Plaintiff’s Brief that show OPR and the Board are
government bodies, and counsel does not deny (or even acknowledge)
those facts. Counsel raises no arguments to show Defendants are not
government bodies yet will only “assume for the sake of argument” and
not admit OPR and the Board are government bodies. (Def. Brf. p.39).
There is no showing how playing this so close to the vest serves the
interests of justice in resolving the core legal issues in this case or how
refusal to admit OPR and the Board are government bodies is well
grounded in fact and warranted by existing law. See Iowa R. Civ. P.
1.413(1); Iowa Code §619.19.

Absent a concession, this Court should find OPR and the Board
are each government bodies. Each then is obligated to delegate its
chapter 22 duties to particular officials or employees of that government
body. §22.1(2).

Defendants have admitted there has been no delegation for either

OPR or the Board. The general process for the Judicial Branch does not
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suffice. The Judicial Branch is a separate body with its own

delegations. The Judicial Branch website says:

Requests for judicial branch records must be directed to the
appropriate records custodian. Requests may be made
verbally [sic] or in writing during regular judicial branch
office hours. However, custodians may request that complex
requests be submitted in writing. Requests must include
sufficient detail to reasonably identify the records sought.

The judicial branch has established different custodians
depending on whether the request is being made by the
media as well as by the type of documents sought by the
requester.

. Requests by the media. Requests for records and data
by the media, regardless of the type of record, must be
made to the Judicial Branch Communications Director
at foia.media@iowacourts.gov.

« District court case records, documents, and filings
are only available by contacting the clerk of court
office in the county where the case is on file or by
using the public computer in the county clerk of
court's office where the case is on file. You can find
county clerk contact information here.

« Iowa Supreme Court and Court of Appeals case
records. Requests for Iowa Supreme Court and Court of
Appeals case records must be made to the Clerk of the
Iowa Supreme Court at foia.appellate@iowacourts.gov.

« Administrative records. Requests for judicial branch
administrative records and judicial branch electronic data
must be made to the State Court Administrator
at foia.admin@iowacourts.gov.
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https://www.ilowacourts.gov/for-the-public/public-records-requests (bold
1n original, italics supplied). There is nothing to show the
Communications Director, Clerk of the Iowa Supreme Court, or State
Court Administrator are officials or employees of OPR or the Board.
§22.1(2).

The undisputed evidence shows OPR and the Board have not
delegated their chapter 22 responsibilities and publicly announced the
particular delegations. Summary judgment should have been entered

for Plaintaiff.10

10 Counsel argues, “[i]dentifying a single employee by name to handle
all open records requests is neither feasible nor required. Employee
turnover further supports designating a position rather than an
individual as the point of contact.” (Def. Brf. p.40). There is no
evidence or law to support these claims.

It takes only moments for an IT professional to change a name on
a website, and turnover has not been an issue. According to posts on
the Court’s website and other sources, the Court’s Communications
Officer has not changed since 2006, there have been only three State
Court Administrators in the last 23 years, there has been one Clerk of
Court since 2009, there have been two Directors of OPR in the last 25
years, and there has been one Director of the Board in the last 11 years.

The statute does not say delegation is made to a category or class
of persons. It says the delegation must be “to particular officials or
employees of that government body.” §22.1(2). “Particular” must be
given effect because there is a presumption against superfluous words
in a statute. State v. McKinley, 860 N.W.2d 874, 882 (Iowa 2015); Iowa
Code §4.4(2).
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7. Cross-examination on a professional statement should have
been granted

The word “particular” is “used to single out an individual member
of a specified group or class.” www.google.com/search?q=particular&oq
=particular&gs_lcrp=EgZjaHJvbWUyEQgAEEUYORhGGPkBGLEDGI
AEMg4IARBFGCcYOx1ABBiKBTIOCAIQRRgnGDsYgAQYigUyDQgDE
AAYgwEYsQMYgAQyCggEEAAYsQMYgAQyBwgFEAAYgAQyBwgGE
AAYgAQyBwgHEAAYgAQyBwglEAAYgAQyBwgd EAAYjwLSAQk1OT
QzajBqMTWoAgiwAgHxBUzE5_BXOHbR8QVMxOfwVzh20Q&sourceid
=chrome&ie=UTF-8. Delegations may be made to those in a class of
“officials or employees,” and the only way to single out a particular
person is by name. This is important for multiple reasons.

For example, the Judicial Branch website incorrectly says record
requests “must be made to the State Court Administrator at
foia.admin@iowacourts.gov.” (emphasis supplied). This is contrary to
the statute. Requests may be made in person, §22.4(1), and “[i]n
writing, by telephone, or by electronic means,” §22.4(2). The name of
the delegee 1s needed in order to identify to whom requests may be
made.

The name of the delegee is needed if enforcement is necessary. A
plaintiff must be able to identify each person who is an appropriate
defendant, and that must be by name when an individual is involved.

The need for identification by name is critical because even
Defendants do not know who the delegee is for the Judicial Branch.

Defendants admitted the first sentence of §5 of the Petition that
says, “Robert Gast is the judicial branch’s State Court Administrator.”
(D0024, July 21 Answer, §5). The second sentence of 5 says, “[h]e has
been delegated the responsibility for implementing the requirements of
chapter 22 on behalf of the judicial branch.” Defendants denied this
statement “for lack of information.” (Answer, 95).

If Defendants do not know who has been delegated that
responsibility, how can the public know who that particular delegee 1s?

Counsel cites their Office, the Governor’s Office, and HHS who do
not even designate a position but only provide an email address. (Def.
Brf. p.41, fn.3). This shows other State agencies are violating chapter
22 and that there is a need for the Court to provide clear instruction to
remedy these violations.
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The district court accepted a professional statement related to a
factual dispute about whether emails were protected by attorney-client
privilege. Counsel raises one argument to support the district court’s
denial of Plaintiff’s request to cross-examine counsel on that statement:

cross-examination is required if the statement is used to

resolve disputed issues of material fact or credibility. See

Rice v. Griffith, 9 Iowa 539, 540 (Iowa 1859); McMillan v.

Osterson, 183 N.W. 487, 488 (Iowa 1921). * * * Because the

statement was used for a limited, foundational purpose and

not to determine the merits of any factual dispute, the

district court did not err in declining to permit cross-

examination.
(Def. Brf. pp.41-42). This argument is not supported by the cited cases.

Neither case involved cross examination. Rice said, “[t]he
professional statement of the counsel, being received, is to be regarded
as an affidavit.” Rice, 9 Iowa at 540. McMillan involved “an ‘unsigned
affidavit’ by his attorneys, which, under the circumstances, this court
will accept as a professional statement by counsel.” McMillan, 183
N.W. at 488. Neither case calls for any conclusion about cross-
examination.

Counsel does not deal with Cogley v. Hy Vee Food Stores, Inc., 137

N.W.2d 310, 313 (Iowa 1965) that did involve cross-examination.
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Cogley cited Rice and McMillan to support accepting a professional
statement as an affidavit and then found error “in refusing to permit
cross-examination of counsel.” Id.

Even if counsel’s gloss had case support, the argument that “the
statement was used for a limited, foundational purpose and not to
determine the merits of any factual dispute” (Def. Brf. p.42) makes no
sense. Without the professional statement, there were no facts to apply
to the privilege issue.

Defendants submitted a three-paragraph statement of facts and a
“privilege log” to support their summary judgment motion. (D0030).
All were written by counsel and they were not supported by facts in the
record. The district court’s October 23, 2025, ruling (D0055) said a
statement of facts “does not constitute part of the record from which
genuine 1ssues of material fact may be determined.” (D0055, p.7). The
court also said that the “privilege log” could not be considered if the
statement of facts did not provide foundation for the log. (Id.). The
court then used the statement of facts as a professional statement to

support the log.
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There was a factual dispute about whether the emails listed in the
log were privileged. The professional statement was used to provide
facts to support the log prepared by counsel, and the log was part and
parcel of the professional statement. The entire bundle of facts was
used by the court to decide the privilege dispute.

By definition, a professional statement “means a statement of fact
presented to the court by an attorney in connection with a matter then
before such court, verified in effect by the oath of such attorney, and
designed or calculated to aid or influence the court in the determination
of a given cause or issue.” Cogley 137 N.W.2d at 313. Even accepting
counsel’s argument that “cross-examination is required if the statement
1s used to resolve disputed issues of material fact,” cross-examination
was required.

Denial of cross-examination requires reversal.l!

11 Defendants’ only argument is that there was no right to cross-
examine. No other issues (such as harmless error or abuse of
discretion, for example) were raised in the district court or in
Defendants’ brief, so they are waived. See Meier, 641 N.W.2d at 537
(issues waived if not raised or decided in district court); Aluminum Co.
of America v. Musal, 622 N.W.2d 476, 479-80 (Iowa 2001) (issues not
raised in appellate briefs cannot be considered by the reviewing court).
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8. Conclusion

Records of some Court regulatory entities are confidential by
statute,12 but there 1s no statute making Disciplinary Board records
confidential. Whether by intention or oversight, it does not matter.
Only a statute can modify chapter 22.

It is up to the legislature to decide if confidentiality is required. It
cannot come through judicial legislation even if the Court “conceive[s]
that [it is] promoting the public welfare and achieving a desirable
result.” Holland v. State, 115 N.W.2d 161, 164 (Iowa 1962).

Likewise, the Court must accept §22.7(4) and §622.10 as enacted
based upon the language actually used. See i1d.

And the Court must require all counsel to supply law and facts
necessary to support a client’s summary judgment claim.

Plaintiff asks the Court to reverse the district court and remand
the record production requests for further proceedings consistent with

the Court’s findings. The delegation issue should be remanded with

12 The Board of Law Examiners under §602.10141, Commission on
Judicial Qualifications under §602.2103, and Board of Examiners of
Shorthand Reporters under §602.3301.
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instructions to enter summary judgment for Plaintiff with the district

court to make findings on the appropriate remedies.
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