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ARGUMENT  
 
I. PLAINTIFF PRESERVED ERROR ON THE ARGUMENTS 

RAISED ON APPEAL.  
 

Defendant’s argument on error preservation misapplies the doctrine by 

applying an excessively narrow approach that undermines the doctrine’s principles. 

It is axiomatic that issues must be both raised before and decided by a district court 

in order to assert them on appeal. See Meier v. Senecaut, 641 N.W.2d 532, 537 (Iowa 

2002). But the rule is not meant to be hyper technical.  In re Detention of Anderson, 

895 N.W.2d 131, 138 (Iowa 2017). Rather, “so long as a party timely brings the 

nature of the error claimed to the attention of the district court, error preservation 

does not turn on the thoroughness of counsel’s researching or briefing.” Est. of 

Gottschalk v. Pomeroy Dev., Inc., 893 N.W.2d 579, 585 (Iowa 2017). Defendant 

misapplies the doctrine by mistakenly conflating preserving an issue with presenting 

an argument. “Parties to an appeal frequently make novel arguments on preserved 

issues. Indeed, such arguments are at the heart of appellate advocacy and the purpose 

of oral argument.” State v. Tucker, 982 N.W.2d 645, 656 n. 2 (Iowa 2022); see also 

Lee v. State, No. 24-104, 2025 WL 2058341, at *2 (Iowa Ct. App. July 23, 2025) 

(same).  

The Iowa Supreme Court has addressed error preservation in analogous 

situations and determined novel arguments were permitted because the nature of the 

issue was adequately presented to the district court, preserving error. For instance, 
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in JBS Swift & Company v. Ochoa, the defendant failed to argue that a particular 

statute prohibited concurrent payments in a workers compensation proceeding. 888 

N.W.2d 887, 893 (Iowa 2016). Even still, the Court found error was still preserved 

because the defendant had previously disputed whether the statute “taken as a 

whole” authorized concurrent awards, which was “certainly briefed by both sides.” 

Id. The Court concluded that the appellate arguments “were additional ammunition 

for the same argument [the defendant] made below,” meaning error was preserved. 

Id. The same is true here. Whether Dr. Franklin was qualified under Iowa Code 

section 147.139 was certainly brief by both sides, and Plaintiff’s arguments on 

appeal simply offer “additional ammunition” for the argument made below—that 

Dr. Franklin is qualified to opine on the standard of care and its breach. Error 

preservation does not require any further inquiry.   

Similarly, in Cooksey v. Cargill Meat Solutions Corp., the appellant argued to 

the district court that a particular statute was unconstitutional, only to reverse course 

and argue on appeal that he substantially complied with the same statute. 831 N.W.2d 

94, 96 (Iowa 2013). The Court found error was preserved, noting the plaintiff had 

resisted the defendant’s motion to dismiss that alleged the plaintiff had not 

substantially complied with the statute. Id. In short, the Court found error was 

preserved because the defendant “raised the issue of substantial compliance in its 

motion and the issue was contested by [plaintiff]. No one could have missed the 
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issue.” Id. The same is true here—Defendant raised the issue of Dr. Franklin’s 

qualifications under Iowa Code section 147.139 through their motion to dismiss, 

which was contested by Plaintiff. That is all that is required to preserve error.  

The Cooksey Court went on to explain other factors that demonstrated error 

was preserved. For instance, the district court adopting the reasoning of the 

defendant’s motion to dismiss was further evidence error was preserved:  

When the district court enters an order incorporating the reasons made 
in the motion to dismiss as grounds for dismissal, we take the order at 
face value. We assume that the district court read the motion to dismiss, 
understood the arguments that were made, and relied upon them in 
reaching a ruling. Any suggestion that the district court would be 
surprised under these circumstances amounts to an attack on the 
diligence of the district court that we refuse to entertain. 

 
Id. at 97-98. Again, the parallels to this case are clear. In its Ruling and Order on 

Defendant’s Motion to Dismiss, the district court expressly adopted Defendant’s 

reasoning. See D0035, Order Granting Motion to Dismiss, at p. 3 (7/11/2025). 

Defendant’s assertion that the district court was somehow unaware of the issue it 

needed to address is completely contradicted by the court’s order. 

 Further, error preservation is achieved when the district court ruled on Dr. 

Franklin’s qualifications under section 147.139. In Ottenberg v. Farm Bureau 

Mutual Insurance Company, the Court determined error was preserved even when 

the plaintiff had not filed a resistance to a summary judgment motion because the 

issue had been presented to the district court through the moving party’s motion and 
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the court ruled on the same. 696 N.W.2d 24, 28 (Iowa 2005). Again, the same is true 

here—Defendant contested Dr. Franklin’s qualifications under Iowa Codee section 

147.139, and the district court considered and ruled upon the same. Under Ottenberg, 

nothing further was necessary to preserve error.  

 Ultimately, Defendant’s argument—which in effect would require identical 

briefing between the district court and on appeal—is the same one rejected time and 

time again by Iowa Courts. See, e.g., Summy v. City of Des Moines, 708 N.W.2d 333, 

338 (Iowa 2006) (overruled on other grounds by overruled on other grounds 

by Alcala v. Marriott Int’l, Inc., 880 N.W.2d 699, 708 n.3 (Iowa 2016)) (“Certainly 

it would have been helpful to the trial court had the City provided that court with the 

same legal authorities in support of its position that it has brought to the attention of 

this court on appeal. Error preservation does not turn, however, on the thoroughness 

of counsel's research and briefing so long as the nature of the error has been timely 

brought to the attention of the district court.”); Feld v. Borkowski, 790 N.W.2d 72, 

83 (Iowa 2010) (Appel, J., concurring in part and dissenting in part) (“[T]he Supreme 

Court has made it clear that once a claim is properly presented, a party is not limited 

to arguments presented below.”). The district court clearly considered and ruled upon 

Dr. Franklin’s qualifications under Iowa Code section 147.139. While Plaintiff 

presents additional legal argument on that issue on appeal, such analysis is simply 
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“additional ammunition” for Plaintiff’s position on the same issues presented to and 

considered by the district court. Error is preserved.  

II. DR. FRANKLIN WAS QUALIFIED PURSUANT TO IOWA CODE 
SECTION 147.139 

 
Defendant’s appeal brief failed to set forth a plausible alternative to Plaintiff’s 

legal analysis of the meaning of “field” within Iowa Code section 147.139(1) and 

(2). Instead, Defendant makes a single conclusory, and entirely self-serving, 

assertion that statutory analysis is not needed because the statute is unambiguous. It 

is certainly true that engaging with statutory canons on construction is unnecessary 

when a statute is unambiguous. See, e.g., Matter of Est. of Janssen, 7 N.W.3d 516, 

523 (Iowa 2024). As an initial matter, the Iowa Supreme Court has already concluded 

section 147.139’s requirement that the expert be “licensed to practice” is ambiguous, 

strongly suggesting the statutory requirements in section 147.139(1) and (2) are not 

clear. Hummel v. Smith, 999 N.W.2d 301, 305-06 (Iowa 2023).  

In any event, Defendant’s sole support for their position—two dictionary 

definitions—do not provide any basis for concluding “field” is only susceptible to 

one meaning. See Oyens Feed & Supply, Inc. v. Primebank, 879 N.W.2d 853, 859 

(Iowa 2016) (quoting Exceptional Persons, Inc. v. Iowa Dep't of Human Servs., 878 

N.W.2d 247, 251 (Iowa 2016)) (“A statute is ambiguous if reasonable persons could 

disagree as to its meaning.”); see also Appellee’s Brief p. 36-37. Defendant’s 

dictionary definitions variously define field to mean some “area or division of an 
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activity, subject or profession,” or a “subject or activity that somebody works in.” 

Appellee’s Brief p. 36-37 (citing Field, Merriam-Webster Dictionary, 

https://www.meriam-webster.com/dictionary/field and Field, Oxford Dictionary, 

https://www.oxfordlearnersdictionaries.com/us/definition/english/field_1).  

Defendant’s analysis collapses, however, because they presuppose those 

definitions refer to practice specialties, an assumption that is not plainly supported 

by the definitions themselves. Instead, the dictionary definitions beg multiple 

questions, including (1) whether the “field” focuses on the expert’s activities, their 

subject matter, or their profession, and (2) what level of generality to consider the 

“subject or activity” in which someone works? Because the plain meaning of “field” 

is subject to multiple interpretations, the statute is ambiguous and the Court must 

engage in statutory interpretation. See, e.g., State v. Doe, 903 N.W.2d 347, 351 (Iowa 

2017) (finding statutory ambiguous when dictionary definitions contained multiple 

meanings).  

The only statutory interpretation Defendant engages in is the erroneous 

assertion that Plaintiff’s interpretation of Iowa Code section 147.139 would render 

subsection (2) superfluous because anyone licensed would automatically be actively 

practicing. See Appellee’s Brief, at p. 37-38. However, the argument flies in the face 

of common sense. A licensed professional could quite easily be actively licensed 

under section 147.139(1) but decline to actively practice in that field. One need only 
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consider an individual who has decided to retire but retained their active licensure 

in the event they decide to return to practice. That person would clearly meet section 

147.139(1) by retaining an active license, but would not be “actively practicing” 

under section 147.139(2). Indeed, the legislature’s chosen qualification standards 

clearly contemplate the need for proper licensure and the active use of that licensure., 

999 N.W.2d at 307 (“An expert with a license authorizing the practice of medicine 

has an ongoing role in the medical field and, in the legislature’s view, might be more 

careful in passing judgment on another healthcare provider.”).  

In contrast, Defendant’s interpretation definitively renders section 147.139(3) 

superfluous—an issue with their interpretation that Defendant never addresses in 

their briefing. The “fields” Defendant assert are included in sections 147.139(1) and 

(2) are identical to the board certified specialties identified in section 147.139(3). 

See American Board of Medical Specialties, https://www.abms.org/member-

boards/specialty-subspecialty-certificates/ (last accessed January 21, 2026) 

(providing the American Board of Family Medicine as a board certification). 

Conflating board certified “specialties” with “field” must render one of the terms 

superfluous. Little v. Davis, 974 N.W.2d 70, 75 (Iowa 2022) (“[W]e avoid an 

interpretation or application of a statute that renders other portions of 

the statute superfluous or meaningless.”).  
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Defendant similarly fails to grapple with the requirement that the expert must 

be licensed and actively practicing in the “same or substantially similar” field as the 

defendant. Iowa Code § 147.139(1) and (2) (emphasis added). Instead, Defendants—

once again—lob conclusions in lieu of legal analysis, claiming physicians’ assistants 

have no similarity to physicians simply by virtue of the fact that they are separately 

licensed. See Appellee’s Brief, at p. 33-34. Of course, Plaintiff is not contending Dr. 

Franklin and Fuller are licensed in the same field. Rather, Dr. Franklin and Fuller are 

licensed in substantially similar fields, as evidenced by the substantial overlap in 

abilities and responsibilities imposed by Iowa’s administrative code. Notably, 

despite bearing the burden of establishing Dr. Franklin was unqualified, Defendant 

makes no attempt to identify Iowa law or facts in the record demonstrating how 

physicians’ assistants and physicians are a different practice at all. Defendant’s 

failure to do so, at a minimum, demonstrates they have not meet the standard for 

summary judgment, and likely amounts to waiver of the argument on appeal. See 

Vezeau-Crouch v. Abraham, No. 17-1213, 2019 WL 141362, at *6 (Iowa Ct. App. 

Jan. 9, 2019) (noting that for summary judgment, burden was on the defendant to 

establish expert qualifications were deficient under section 147.139 even though 

burden of establishing qualifications would rest with plaintiff at trial); see also Iowa 

R. App. P. 6.903(2)(a)(8)(3) (“Failure to cite authority in support of an issue may be 

deemed waiver of that issue.”).  
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Defendant’s arguments also wholly ignore section 147.139(4). There, the 

legislature expressly provided that defendant physicians or osteopathic physicians 

can only be criticized by experts who share the same licensure. See Iowa Code § 

147.139(4)(a). The fact that the legislature limited who may criticize certain 

professionals—M.D.s and D.O.s—to identically licensed professionals without 

equivalent restrictions on other professions clearly demonstrates that licensure need 

not be identical under sections 147.139(1) and (2).  

Finally, Defendant erroneously argues Hummel already decided the meaning 

of “field” under section 147.139. It is true that in the introduction to the opinion, the 

Court noted the expert was in the same field as the defendant, plastic surgery. 

Hummel, 999 N.W.2d at 302. However, the off-handed aside is clearly dicta, as the 

comment has nothing to do with the issue that was presented to the Court—whether 

a license could be inactive under section 147.139(1). See State v. Laub, 2 N.W.3d 

821, 827 (Iowa 2024) (citation omitted) (explaining “‘pure dicta, not necessary to 

the decision,’ is ‘not binding as a precedent’”). In any event, the Court went on to 

expressly state that field is tied to the licensure held by the expert:  

It is not logical to say that “to practice” modifies the language that 
follows it but not the language that precedes it. Rather, we are dealing 
with an infinitive that connects both. The physician has a license. What 
kind of license? A license to practice in the same or substantially similar 
field as the defendant. 
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Id. at 307. As Hummel explains, “field,” as used in Iowa Code section 147.139(1), 

is modified by the license that permits its practice. As such, the license defines the 

field.  

Dr. Franklin was qualified to issue a certificate of merit affidavit in this case. 

As a licensed physician who had actively practiced as a physician in the five years 

preceding the alleged negligence, Dr. Franklin had the qualifications to opine on 

Fuller’s conduct in the substantially similar field of a physician assistant. The district 

court must be reversed.  
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CONCLUSION 

 The district court erroneously concluded that Dr. Franklin was not qualified 

to provide a certificate of merit affidavit under Iowa Code section 147.139. As a 

result, the district court erred in dismissing Davenport’s claim under Iowa Code 

section 147.140. This Court must reverse the district court’s order dismissing this 

case and remand for this case to proceed on the merits.  
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