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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

Whether the District Court Erred in Improperly Instructing the Jury
on the Burden of Proof for Fiduciary Duty.

Whether the District Court Erred in Dismissing via Summary
Judgment the Action Against “Control Persons”.

Whether the District Court Erred in Dismissing the Cause of Action
for Breach of Contract via Summary Judgment.

Whether the District Court Erred in Dismissing the Cause of Action
for Continuous Advice via Summary Judgment.

Whether the District Court Erred in Admitting Evidence of
Plaintiffs’ Other Investments Not at issue in This Case.

Whether the District Court Erred in Failing to Admit Evidence
Concerning the Securities Industry Standards for Liability And
Damages.

Whether the District Court Failed to Take Action on Abuse of
Discovery.



STATEMENT OF THE FACTS

L. Parties

James (“Jim”) and Kriste Braunecker live in St. Louis, Missouri. (D0304,
Trial Tr. 4:5-6) Jim’s father died when Jim was 14, and Jim stayed home to help
his family instead of finishing high school, later earning a GED. (/d. 4:11-15.) He
began work at Drake Corporation in sales (/d. 5:11-23), and in 1986 was asked to
serve as interim president after the prior president was terminated. Jim remained in
the position permanently. Drake was a family-owned company that gifted him 20%
of its stock due to his successful financial turnaround. (/d. 6:13-20.) Jim eventually
sold the company and retired in 2015. (/d. 6:3—12.)

Before meeting Alvery Bartlett, the Brauneckers’ only investment experience
was Jim’s 401(k) consisting solely of mutual funds. (Id. 6:21-7:6.)

Berthel Fisher & Company Financial Services (“BFCF”) is an independent
broker-dealer regulated by FINRA and the SEC. (D0209, Ruling on Summary
Judgment 11/20/2024.) FINRA requires broker-dealers to conduct reasonable due
diligence for securities sold under SEC Regulation D, including private placements
and REITs. (D0141, Summary Judgment App. Vol. 10 Part III at 1629.)

BFCF’s counsel publicly acknowledged that they had defended BFCEF, its
president Thomas Berthel, and senior officers Richard Murphy and Ronald

Brendengen in claims totaling tens of millions of dollars—and confirmed the



accuracy of those disclosures. (D0136, App. Vol. 4 at 580:6—-17; D0139, App. Vol.
10 Part 2 at 1556.)
II.  This is not a case of “investor’s remorse”

A. Between 2004 and 2015, the Brauneckers were sold sixty
non-traded investments through Berthel Fisher.

Berthel Fisher characterizes this case as one of “investor’s remorse.” That
argument trivializes the Defendants’ misconduct and misstates the record. The only
remorse the Brauneckers have is regretting the trust and confidence they placed
in the Defendants — advisors and institutions who held themselves out as
professionals acting in the Brauneckers’ best interests but instead sold them
unsuitable and destructive investments for their own gain. The FINRA online
(brokercheck) notice to the public as noted in the offer of proof demonstrates the
continuous and flagrant violations of FINRA rules. Without this information the jury
was left with the belief that BFCF had an unblemished record.

To be clear, the Brauneckers did not “purchase” any of the investments at
issue. The investments were sold to Brauneckers. This distinction is critical. No one
walks into a broker’s office and asks for a private placement or real estate investment
trust because these products are private; little is known about them unless one is
asked to invest by a broker-dealer trying to “sell” the products to help the issuer to
raise money. BFCF is paid a fee by the issuer to raise the money. When the

Brauneckers questioned the performance of their investments, BFCFS and its



representatives did not disclose the true reason for the losses — their own grossly
inadequate due diligence and supervision. Instead, BFCFS gave the Brauneckers the
same story it has told other clients in similar cases: that the losses were simply the
result of “market conditions.”

That representation was false. BFCFS knew that the products at issue had been
approved for sale without adequate vetting, that internal due-diligence warnings
were ignored, and that prior FINRA sanctions had identified systemic supervisory
failures. Rather than disclosing these facts, BFCFS hid them from the Plaintiffs,
preventing discovery of the underlying misconduct until years later, when Plaintiffs’
counsel—who had litigated prior cases against BFCFS—uncovered the pattern of
non-disclosure through investigation and discovery.

BFCEFS should not be permitted to mislead its clients about the cause of their
losses and then invoke repose as a shield once the truth is revealed. Such
concealment is the very conduct that tolls any statute of repose. See Estate of
Anderson v. lowa Dermatology Clinic, PLC, 819 N.W.2d 408, 414 (Iowa 2012)
(fraudulent concealment applies where the defendant’s conduct prevents discovery
of the cause of action). (See Reply Argument Section II).

Berthel Fisher’s repeated use of the word “purchased” is a deliberate attempt
to shift responsibility for these transactions onto the investors themselves —

implying they were self-directed or initiated by the investors. That is false. The



Brauneckers never initiated any of these transactions because they knew nothing
about these products until BFCF recommended them to the sales force (BFCF’s
brokers).

Every investment was recommended, promoted, and sold by Berthel Fisher
and its representatives. Brauneckers were induced to follow those recommendations
based on the broker-dealer’s control, influence, and representations of its due
diligence expertise. The record is clear that sales of these products were sales driven
by BFCF’s financial advisors, not investor-initiated purchases for commissions to
both BFCF and its brokers.

The difference between being a purchaser and being sold to is not semantic.
It goes to the core of duty and causation. The industry regulator, FINRA, imposes
on broker-dealers the duties of suitability, full disclosure (due diligence), and
supervision precisely because of the asymmetric knowledge and influence inherent
in such relationships. Framing these as “purchases” mischaracterizes the evidence
and undermines the fiduciary framework governing broker—client relations.

B. The Brauneckers timely brought their claims against the
Defendants when they became aware of the Defendants’
wrongdoing.

The reason the Brauneckers brought claims involving 20 of the 60 investments

they were sold was economic. To have multiple experts’ study and opine on all 60

investments would be wholly cost-prohibitive. There is nothing in the record to state
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that the ‘other 40’ investments were profitable. In fact, they were not. Plaintiffs
simply chose the top 20 because they were defined in two categories - oil and gas
private placements (most of which were one family offerings-ATLAS) and real
estate investment trusts (REITs). The Plaintiffs filed their Petition upon learning of
the Defendants’ misconduct (discovery). (D0001 Petition at law 02/23/2023). Each
of the three executives (control persons) testified (via deposition and trial-offers of
proof) that their (BFCF) company had adequate due diligence. (D0302, Trial
Transcript 111:6-112:17); (D0302, Trial Transcript 123:2-19); (D0302, Trial
Transcript 14:15-18).
III.  Jury Verdict Form

BFCEF repeatedly recites the jury’s defense verdict as proof that no fiduciary
relationship existed and that the claims lack merit. That misstates the procedural
posture. The verdict reflected errors in instructions and evidentiary rulings—many
of which excluded critical evidence concerning BFCFS’s prior regulatory history,
pattern of supervisory failures, and the industry standards governing broker-dealer
conduct. The jury was deprived of the full context necessary to evaluate BFCFS’s
duties and conduct. The appeal properly challenges those rulings, not the jury’s

limited fact-finding under constrained instructions.
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ARGUMENT

I. The District Court Erred in Improperly Instructing the Jury on
the Burden of Proof for Fiduciary Duty.

A.  Argument

Appellee repeatedly cites the jury’s verdict as proof that no fiduciary duty
existed. But the verdict resulted from an erroneous instruction that elevated
Plaintiffs’ burden of proof to “clear and convincing evidence.” (D0283, App. Vol.
9, pp. 1438-1444;.) That standard applies to claims of fraud, not breach of fiduciary
duty. Plaintiffs objected to that instruction (D0311 Trial Tr. 35:1-37:25). Had the
proper preponderance standard been given, which the evidence overwhelmingly
established, the verdict may have found for a fiduciary relationship.

Moreover, the district court excluded relevant FINRA enforcement records
and supervisory materials (Trial Exs. 38—40), depriving the jury of context proving
Berthel Fisher’s control, influence, and prior misconduct covering these types of
products. (D0243. Ruling on Motions in Limine 02/06/2025). Without that
evidence, the jury was left with a distorted, incomplete picture of BFCF’s FINRA
violations and BFCF’s misconduct, specifically involving due diligence (AWC’s).
Prejudice is presumed when the jury is instructed on the wrong burden. Alcala v.
Marriott Int’l, Inc., 880 N.W.2d 699, 710 (Iowa 2016). See also lowa R. of Evid.

5.406.
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Appellee seizes on a single phrase from the jury-instruction conference—
Plaintiffs’ counsel’s comment, “We can live with that”—to argue that Plaintiffs
somehow waived their objections to the fiduciary-duty instructions. That argument
misstates both the record and lowa law on preservation and waiver.

First, error was preserved. lowa Rule of Civil Procedure 1.924 requires that
objections to jury instructions be made on the record before jury arguments,
“specifying the matter objected to and on what grounds. No other grounds or
objections shall be asserted thereafter, or considered on appeal.” The transcript
shows that Plaintiffs did exactly that: counsel timely and specifically objected to
(1) the “clear and convincing” burden as to fiduciary duty and (2) the court’s refusal
to include language accurately describing the fiduciary duty owed by Berthel Fisher,
all before arguments and on the record. (D0311, Trial Transcript 35:1-37:25) Once
those objections were made and ruled upon, nothing more was required to preserve
the issue.

Likewise, lowa courts have reiterated that timely objection to jury instructions
is what preserves error; the focus is on whether a specific objection was made, not
on whether counsel then “graciously” accepts the court’s ruling. See State v. Davis,
951 N.W.2d 8, 16 (Iowa 2020) (“We have repeatedly held that timely objection to
jury instructions ... is necessary in order to preserve any error thereon for appellate

review.”). Here, Plaintiffs timely objected; the court ruled; preservation is complete.
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Second, under lowa law, waiver requires much more than a polite, forward-
looking phrase in the midst of a lengthy charge conference. Waiver is “the
intentional relinquishment of a known right” and may be found only where the
party’s words or conduct clearly show such an intent. Continental Cas. Co. v. G.R.
Kinney Co., 258 lowa 658, 140 N.W.2d 129, 131-32 (1966) (waiver is an
“intentional relinquishment of a known right” and “[w]here acts and conduct are
relied upon as proof of waiver, the intention... must clearly appear”).

Nothing in the record suggests that Plaintiffs intentionally relinquished their
stated objections. The context matters: there were numerous instructions to finalize;
the court and counsel were working through them one by one; closing arguments
were being delayed. In context, “We can live with that” simply acknowledged the
court’s ruling and expressed a practical willingness to move on to the next
instruction, not an agreement that the instruction was legally correct, and certainly
not a withdrawal of objections already made.

Third, the Iowa Rules of Evidence reinforce that once the court has ruled
definitively on the record, counsel need not keep re-objecting to preserve error. lowa
Rule of Evidence 5.103(b) provides: “Once the court rules definitively on the
record—either before or at trial—a party need not renew an objection or offer of
proof to preserve a claim of error for appeal.” Here, the court had already ruled

against Plaintiffs’ requested fiduciary-duty language and burden of proof. Counsel’s
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statement “We can live with that” did not undo those objections or transform them
into consent; it simply reflected that, having lost the ruling, counsel would proceed
to argument.

Finally, even apart from the formal rules, treating a brief, colloquial remark—
“We can live with that”—as an intentional and knowing waiver of a fully articulated
legal objection is inconsistent with lowa’s longstanding requirement that waiver be
clear and intentional. Continental Casualty underscores that where waiver is
implied, “the intention... is a matter of inference, to be drawn from the facts and
circumstances,” and must clearly appear from those facts. Here, the “facts and
circumstances” show a lawyer trying to get the instructions finalized so the case
could reach the jury, not a lawyer surrendering his clients’ preserved objections.

Accordingly, Appellee’s reliance on this isolated phrase is misplaced.
Plaintiffs’ objections to the fiduciary-duty instructions were timely, specific, ruled
upon, and never withdrawn. The issues are properly before this Court
II. Whether the District Court Erred in Dismissing via Summary
Judgment the Action Against “Control Persons”.

A.  Argument

Berthel Fisher’s assertion that its executives Thomas Berthel, Richard
Murphy and Ronald Brendengen cannot be held liable as a “control person” under

Iowa Code § 502.509(7)(a) or Section 502.509(10) is contrary to both the record and
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the law. The district court erred in dismissing the claim on repose grounds, and
Appellee’s attempt to recast “control person” as requiring direct participation
misstates the statute’s purpose and construction.

1. Iowa’s Securities Act Imposes Broad Control-Person
Liability to Ensure Supervision and Investor Protection.

Iowa Code § 502.509(7)(a) mirrors Section 20(a) of the federal Securities
Exchange Act of 1934. Both impose secondary liability on any person who “directly
or indirectly controls” another person who violates the securities laws, unless the
controlling person “did not know, and in the exercise of reasonable care could not
have known,” of the underlying violation. The three named individuals were
directly or indirectly in control of BFCF as noted by their titles.

Iowa Code section 502.509(10) states:

10. Statute of limitations. A person shall not obtain relief under
any of the following:
a. Under subsection 2 for violation of section 502.301, or under
subsection 4 or 5, unless the action is instituted within one year after
the violation occurred.
b. Under subsection 2, other than for violation of section 502.301, or
under subsection 3 or 6, unless the action is instituted within the
earlier of two years after discovery of the facts constituting the
violation or five years after the violation. (emphasis added)

BFCFS did not simply perform inadequate due diligence on the products it
sold to the Brauneckers — it continuously concealed that failure. When Plaintiffs
questioned the deteriorating performance of their investments, BFCFS attributed the

losses to “market conditions,” never disclosing that its own due-diligence reviews

16



had been incomplete, ignored internal warnings, or failed to identify basic suitability
and liquidity risks. It was only after Plaintiffs filed this action, engaged experts, and
reviewed the FINRA public disclosures on BrokerCheck — which reflect BFCFS’s
history of supervisory and due-diligence deficiencies — that the true cause of their
losses became knowable.

Yet even that evidence was kept from the jury: the district court excluded
Plaintiffs’ Trial Exhibits 38—40 (the BrokerCheck disclosures and related FINRA
enforcement materials) despite Plaintiffs’ offer of proof. Those exhibits documented
publicly available regulatory findings confirming the same patterns of supervisory
failure here. ((D0302 Trial Transcript 21:21-22:6, Trial Exs. 38—40.)

BFCFS cannot hide the cause of Plaintiffs’ losses, prevent discovery of its
own supervisory failures, and then invoke a statute of repose as a shield. lowa law
does not allow a defendant to benefit from misconduct it successfully concealed until
litigation commenced. “If the defrauding defendant were permitted to retain the
benefit of its fraud, the purpose of the limitation statute would be defeated.” Midwest
Home Distributor, Inc. v. Domco Co., 559 N.W.2d 99 (Iowa 1998). “In cases of
fraudulent concealment, accrual of the cause of action is delayed until discovery of
the facts constituting the wrongful act...” Estate of Anderson v. lowa Dermatology

Clinic, PLC, 819 N.W.2d 408 (Iowa 2012).
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See Myzel v. Fields, 386 F.2d 718, 738 (8" Cir. 1967). The Myzel court found
“The statute is remedial and is to be construed liberally. It has been interpreted as
requiring only some indirect means of discipline or influence short of actual
direction to hold a ‘controlling person’ liable.” Id. The court further found:

Where the evidence shows the ‘controlling person’ is the actual intended
beneficiary of the stock purchase, control’ under the Act does not require knowledge
of the specific wrongdoing any more than a principal must know in advance of his
agent's fraud. All that is required is that controlling the person directly or indirectly’
induces the purchase. Under such circumstances, if the direct purchaser fails to
disclose material information in violation of Rule 10b-5, the ‘controlling person’
cannot excuse himself, even under the ‘good faith’ clause of Section 20(a). To hold
otherwise would violate the plain meaning of Section 20(b). Id.

The individual defendants are “control persons” as executives with authority
to effect policies and procedures of the broker-dealer and the responsibility to
supervise its brokers under FINRA Rule 3010 et.al.

All three Berthel Fisher executives directly or indirectly controlled the
registered representative who sold the products to the Plaintiffs.

BFCEFS registered representative Bartlett sold investments to the Plaintiffs in
violation of Iowa Code § 509.502(2) and 509.502(6) in that Bartlett withheld

material facts and information from the Plaintiffs to induce the sale of the products
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to them to generate commissions paid to himself and BFCFS. Pursuant to lowa Code
§ 502.509(7), Thomas Berthel, Richard Murphy and Ronald Brendengen are all
liable as “control persons” as defined under lowa law. It is possible Bartlett did not
know of BFCF’s inadequate due diligence because he never made a claim against
BFCF while he was named in cases as a joint defendant with BFCF (Trial Exhibit
22).

Berthel Fisher’s reliance on a narrow reading of “control” ignores both the
statute’s plain language and its remedial purpose. It is undisputed that BFCFS was
the broker-dealer through which all transactions were executed, approved, and
supervised. That alone establishes control under § 502.509(7)(a).

Statutes of repose serve to provide finality when claims lie dormant through
no fault of the plaintiffs. But that purpose is defeated where the defendant’s own
conduct prevents discovery of the violation. Iowa recognizes that “fraudulent
concealment will toll the running of a limitations period where the defendant has
taken affirmative steps to conceal the plaintiff’s cause of action.” Christy v. Miulli,
692 N.W.2d 694, 700 (Iowa 2005); see also Estate of Anderson v. lowa Dermatology
Clinic, PLC, 819 N.W.2d 408, 414 (Iowa 2012) (fraudulent concealment applies
when “the defendant’s conduct was calculated to, and did, prevent discovery of the

cause of action”).
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Those principles apply equally here. Berthel Fisher concealed material facts
concerning its supervisory failures and regulatory sanctions — the very facts
establishing control-person liability. Allowing BFCFS to invoke a statute of repose
after concealing those violations would invert equity and public policy, rewarding
nondisclosure in a statute designed to protect investors.

Respondent’s failure to disclose the truth about its absent due diligence are
precisely the type of misconduct that the securities laws were written to prevent. A
“fundamental purpose” of the securities laws is “to substitute a philosophy of full
disclosure for the philosophy of caveat emptor.” Santa Fe Indus., Inc. v. Green, 430
U.S. 462, 477 (1977). So, Respondent’s effort to shift blame onto Claimant for not
detecting its misconduct for several years is misguided and contrary to law. It was
not entitled to lay silent after having made its grossly unsuitable recommendation,
knowing full well that Claimant believed it had conducted thorough independent due
diligence, as FINRA requires. Indeed, “silence in connection with the purchase or
sale of securities may operate as a fraud” when there is “a duty to disclose arising
from a relationship of trust and confidence.” Chiarella v. United States, 445 U.S.
222,230 (1980).

Because the district court dismissed the control-person claim based on a
statute of repose grounds before trial the jury never evaluated BFCFS’s supervisory

control or the firm’s failure to prevent Bartlett’s misconduct. (D0209 Ruling on
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Motions for Summary Judgment 11/20/2024). That ruling removed a key theory of
liability from the jury’s consideration. Given the evidence of direct control and
ongoing concealment, the dismissal should be reversed and the claim remanded for
trial.

III. Whether the District Court Erred in Dismissing the Cause of Action for
Breach of Contract.

A.  Argument

As a broker-dealer, registered with the Financial Industry Regulatory
Authority (FINRA), BFCF is required to comply with industry rules including those
imposed by FINRA and the Securities and Exchange Commission (SEC). Both
FINRA and the SEC create and enforce rules that govern the conduct of brokerage
firms and their employees. When a firm fails to comply, these authorities can impose
severe consequences including fines, suspensions and bars from the industry.

The Eighth Circuit Court of Appeals has held FINRA Rules plus fraud amount
to a private cause of action. See Merrill Lynch v. Goldman, 593 F.2d 129, 134 (8th
Cir. 1976). “In the present case the district court should not have dismissed Count
IIT because appellant did state a private cause of action by alleging violations of
exchange and dealer association rules accompanied by allegations of fraud.” BFCFS
claims that because the Plaintiffs were unable to produce a ‘written contract’, the

district court was correct in its finding. There is no doubt that a written contract
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existed between BFCFS and Brauneckers. This BFCFS document is referenced in
the New Account Form. (D0278 Plaintiff’s Exhibit 1A 02/23/2025). This
agreement and FINRA rules set forth the contractual terms.

Iowa federal courts have frequently found a violation of industry rules is
evidence of negligence. See Piper Jaffray v. Ladin, 399 F.Supp.292 (1975) where
the court notes: “Both Rule 405 of the NY SE and the Suitability Rule are appropriate
indicia of the standard of conduct required of a stockbroker in the practice of his
profession.” ... “The stock exchange rules here in question, like the private industrial
safety codes, evince a determination by those familiar with the industry that a certain
standard of conduct is appropriate even though legislative enactments have not
prescribed that conduct; thus, making these promulgations admissible as evidence
of negligence.”

Because they must be licensed, all brokers are subject to the laws, rules and
regulations of the SEC and its regulatory body, FINRA. These rules and guidelines
establish an industry standard of care. As a licensed brokerage, Berthel and its
employees are familiar with these requirements and know they are bound by them.
The lowa Supreme Court has held, since 1980, that a broker has a covenant with
his/her customer that they will follow exchange rules and customs, and establishes
a contractual duty to the customer. See lowa Grain v. Farmers Grain and Feed

Company, Inc.,293 N.W.2d 22, 24-25 (Iowa 1980). See also First Mid America, Inc.
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v. Palmer, 197 Neb.224, 230, 248 N.W.2d 30, 34-35 (1976) (cited in lowa Grain).
The Iowa Federal courts have been even more specific. In McGraw v. Wachovia
Securities, 756 F.Supp.2d 1053, 1070-071 (2010) the Court found: “The court also
finds that the plaintiffs have offered such [expert] testimony, in the form of Mr.
Lyle’s deposition testimony that various rules of the Financial Industry Regulatory
Authority (FINRA), formerly the National Association of Securities Dealers
(NASD) establish the standards of care and that those rules were breached here...”.
IV. Whether the District Court Erred in Dismissing the Cause of Action for
Continuous Advice via Summary Judgment

A. Argument

Plaintiffs pled continuing-course-of-conduct tolling (App. Vol. 12, pp. 1722—
1725). Iowa precedent recognizes continuing duties in fiduciary contexts. Langner
v. Simpson, 533 N.W.2d 511, 519 (Iowa 1995); McClendon v. Beck, 569 N.W.2d
382, 385 (Iowa 1997).

It appears Appellee has no legal response and attempts to redraft a different

issue not presented here. Appellant would argue Appellee concedes the issue and no

reply is necessary.
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V.  Whether the District Court Erred in Failing to Admit Evidence
Concerning the Securities Industry Standards for Liability And
Damages.

A.  Argument

The Brauneckers’ Argument V, was “Whether the District Court Erred in
Admitting Evidence of Plaintiffs’ Other Investments Not at Issue in This Case.”
Appellee’s Argument V. appears to argue the two issues Brauneckers presented at
Issue VI. However, for the purpose of Brauneckers’ Reply Brief, they will follow
the outline submitted by Berthel Fisher.

1. The Trial Court improperly admitted a chart showing the jury a
list of Brauneckers’ other investments.

As previously noted, the reason Brauneckers brought claims involving 20 of
the 60 investments they were sold was economic. To have multiple experts’ study
and opine on all 60 investments would be wholly cost-prohibitive. There is nothing
in the record to state that the ‘other 40 investments were profitable. In fact, they
were not. Plaintiffs simply chose the top 20 because they were defined in two
categories - oil and gas private placements (most of which were one family offerings-
ATLAS) and real estate investment trusts (REITSs).

Appellee argues that the Brauneckers’ purchase of “other similar investments”

shows sophistication, experience, and a lack of fiduciary relationship. That
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contention is both factually incorrect and legally irrelevant. This so-called “pattern
of investing” does not demonstrate investor expertise — it demonstrates the #rust the
Brauneckers placed in Berthel Fisher and its representative, Bartlett.

The record is clear that the Brauneckers did not seek out or initiate any of
these investments. Each investment was recommended, promoted, and sold to them
by the Defendants. The Brauneckers consistently followed those recommendations
because they trusted Berthel Fisher’s expertise, representations, and supervisory
assurances. (D0304, Trial Transcript 7:25-8:3); (D0304, Trial Transcript 10:4-9);
(D0304, Trial Transcript 13:24-25); (D0304, Trial Transcript 49:6-7); (D0304, Trial
Transcript 71:12-17); (D0304, Trial Transcript 148:5-6); (D0304, Trial Transcript
148:11-14); (D0304, Trial Transcript 185:19-21); (D0303, Trial Transcript 8:25-
9:3); (D0303, Trial Transcript 24:23-24:2); (D0312, Trial Transcript 50:14-18);
(D0312, Trial Transcript 59:2-4); (D0312, Trial Transcript 86:22-23); (D0312, Trial
Transcript 93:18-20); Far from evidencing sophistication, the repetition of similar
transactions proves the extent to which the Brauneckers relied upon their broker’s
guidance.

Iowa fiduciary-duty law focuses on dependence, trust, and influence, not on
the number of times an advisor succeeds in selling a client the same category of

products. A “pattern” created entirely by the advisor’s own repeated
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recommendations says nothing about investor independence; it says everything
about the advisor’s influence and the client’s reliance.

Berthel Fisher Misstates the Record Regarding Plaintiffs’ Motion to
Compel the “Other 40+ Products.”

Berthel Fisher’s claim that the Brauneckers “never sought discovery”
regarding the other 40+ investments is demonstrably incorrect. The record shows the
opposite. As Berthel Fisher itself admitted in its own brief at page 48, Plaintiffs did
move to compel production of “a list of alternative investments approved for sale
and the performance of those other investments.”

That request necessarily encompassed the more than 40 investments that
Bartlett and BFCFS solicited and sold to the Brauneckers over many years. Plaintiffs
sought this discovery precisely because the performance of those investments — the
overwhelming majority of which suffered losses or collapsed entirely — was critical
evidence of Defendants’ systemic failures in due diligence, suitability review, and
ongoing supervision.

Contrary to Berthel Fisher’s characterization, Plaintiffs were not attempting
to introduce unrelated investment history for improper propensity purposes. Rather,
Plaintiffs sought information that went directly to BFCFS’s pattern of
recommending high-risk, illiquid, and unsuitable products, and to whether BFCFS

fulfilled the supervisory obligations it owed to its clients.
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The reason this evidence was never before the jury is simple:
BFCEFS resisted discovery, the district court denied the motion to compel, and
Plaintiffs were prevented from obtaining the very records the Berthel Fisher
now claims Plaintiffs never requested.

Had the discovery been produced, it would have confirmed what the few
disclosed records already showed — that nearly every product Defendants
recommended to the Brauneckers performed poorly, failed outright, or exposed them
to unjustifiable risk. The missing “40+ products” evidence would have strengthened
the fiduciary-duty, suitability, and supervision claims now on appeal.

Appellee’s attempt to rewrite the discovery history is undone by the plain text
of its own brief.

2. The Trial Court improperly excluded evidence.

Plaintiffs proffered FINRA standards and enforcement records (D0303 Trial
Tr. 109:21-115:1; App. Vol. 11, pp. 1602-1619; Trial Exs. 38—40). Exclusion as
“propensity” evidence (D0243) misapplied Iowa Rule of Evidence 403 which
excludes evidence which should have been admitted under lowa R. of Evid. 5.406.
Such standards define duty of care. Grinnell Reg’l Med. Ctr. v. Klein, 929 N.W.2d
261, 265 (Iowa 2019). The evidence, offered via “offer of proof” demonstrated

public information through FINRA’s brokercheck.
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Pursuant to Federal Rule of Evidence 803(8)(c) and lowa equivalent 5.803(8),
the “public records and reports” hearsay exception, tribunals may admit into
evidence regulators’ “factual findings and conclusions” contained in disciplinary
filings where the findings “result[] from an investigation made pursuant to authority
granted by law, unless the sources of information or other circumstances indicate
lack of trustworthiness.” Here, the “Background,” “Overview” and “Facts and
Violative Conduct” sections of the AWC are precisely the type of “factual findings
and conclusions” expressly permitted by Rule 803(8)(c).

During trial, Plaintiffs made an offer of proof through the testimony of
Thomas Berthel, referencing Trial Exhibits 22, 38, 39, and 40, which included
FINRA BrokerCheck disclosures and Acceptance, Waiver and Consent (AWC)
orders demonstrating historical violations by Berthel Fisher & Co. (D302 Trial
Transcript 3:1-24:25). The court denied the admission of these exhibits for trial at
the end of the offer of proof. (D0302 Trial Transcript 21:21-22:6). The district court
excluded critical industry standards and related supervisory evidence under the label
of “propensity” restrictions. This ruling misapplied lowa R. of Evid. 5.404(b) and
ignored lowa R. Evid. 5.406.

Rule 5.404(b) is an exclusionary rule, but it expressly permits evidence of
“other crimes, wrongs, or acts” for proper non-character purposes — such as proving

motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of
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mistake or accident. See State v. Thoren, 970 N.W.2d 611, 623-26 (Iowa 2022)
(prior-acts evidence is admissible if offered for a proper purpose and survives 5.403
balancing); State v. Taylor, 689 N.W.2d 116, 129-31 (Iowa 2004) (requiring “clear
proof” defendant committed the prior act before admission); State v. Sullivan, 679
N.W.2d 19, 23-25 (Iowa 2004) (recognizing the strong prejudice inherent in
propensity evidence but allowing admissibility when confined to a valid purpose).
Here, Plaintiffs proffered evidence of Appellee’s prior supervisory and
compliance failures — including FINRA regulatory actions, underwriting practices,
and enforcement findings, all of which were consented to (admitted) by the
Defendants. (D0140, App. Vol. 11, pp. 1602-1619; Trial Exs. 38-40). This
evidence was not offered to show “propensity,” but rather to establish Appellee’s
knowledge, opportunity, absence of mistake, and a continuing plan to disregard
supervisory obligations in its dealings with investors. Under lowa’s clear-proof
requirement, such evidence is admissible for these limited, probative purposes. The
evidence proffered was based on lowa R. of Evid. 5.406: Habit; routine practice.
The conduct shown in these exhibits was based on continuing misconduct of Berthel
for improper due diligence of private placements (the issue in this case) over an
extended period of time when BFCF was selling the same products to plaintiffs and
were the result of habits and routine practice directly related to the case. In denying

the admissibility of this evidence, publicly available through FINRA’s online broker
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check, by consent of Berthel in the AWC’s, the jury was not advised of the on-going
misconduct of Berthel.

Trial Exhibits 38—40 consisted of FINRA BrokerCheck disclosures and
related regulatory findings documenting BFCFS’s disciplinary history, supervisory
deficiencies, and due-diligence failures. The district court excluded these exhibits
under Iowa R. Evid. 5.404(b). That ruling was erroneous. The exhibits were
admissible hearsay exceptions under Iowa Rule of Evidence 5.803(8)(C), which
allows admission of:

“factual  findings from a legally authorized investigation”
made by a public agency unless the opponent demonstrates untrustworthiness.

FINRA is a federally authorized securities regulator, operating under the
authority of the Securities Exchange Act of 1934. Its disciplinary findings,
investigative records, and BrokerCheck disclosures are the direct result of legally
authorized investigations into broker-dealer conduct. These findings qualify as
public records within Rule 5.803(8)(C).

a. FINRA investigative records are admissible “public records”
under Iowa law.

Iowa courts interpret Rule 5.803(8) in parallel with the federal rule. The lowa
Court of Appeals has expressly recognized that the rule includes “factual findings

from a legally authorized investigation” and is analyzed under the same
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trustworthiness principles articulated in Beech Aircraft Corp. v. Rainey, 488 U.S.
153 (1988). See State v. Ward, 2023 WL 3716465, at 3 (lowa Ct. App. June 7, 2023);
State v. Reynolds, 2019 WL 4678162 (Iowa Ct. App.).

FINRA'’s investigations, disciplinary decisions, and BrokerCheck summaries
fall squarely within this category. They include factual findings resulting from
statutorily authorized inquiries, subject to stringent procedural safeguards, audit, and
public disclosure requirements. Nothing in the record suggests that Exhibits 38—40
were untrustworthy; indeed, BFCFS does not challenge their accuracy, only their
effect.

b.  The exhibits were offered for permissible, non-propensity
purposes: notice, knowledge, supervision, and industry standards.

Contrary to Appellee’s argument, Exhibits 38—40 were not offered to prove
character or “propensity” under Rule 5.404(b). They were offered to show:

1. Notice and knowledge of prior supervisory failures;

2. Industry standards and regulatory obligations governing broker-dealer
conduct;

3. BFCFS’s awareness of its own systemic due-diligence deficiencies;

4. The causal connection between those deficiencies and the unsuitability of the

products sold to the Brauneckers.
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These are classic, accepted uses of public-agency findings under Rule
5.803(8)(C). The rule is designed precisely to permit juries to hear the factual results
of official investigations — particularly where, as here, those facts illuminate
control, supervision, notice, and risk-management failures.

c. Excluding Exhibits 38—40 deprived the jury of critical context
regarding BFCFS’s ongoing pattern of supervisory failures.

FINRA’s public disclosures and disciplinary findings showed that BFCFS had
a documented history of inadequate due diligence and deficient supervision,
consistent with the very misconduct alleged in this case. That history was relevant
to:

« BFCFS’s knowledge of recurring supervisory failures;

o Its ability to prevent the misconduct that harmed the Brauneckers;

« Its role as a control person under lowa Code § 502.509(7)(a);

« Whether BFCFS exercised reasonable care in approving the products at issue.

By excluding these exhibits, the district court prevented the jury from hearing
the best evidence of BFCFS’s true regulatory and supervisory posture. This
exclusion severely distorted the evidentiary record and denied Plaintiffs the ability
to prove key elements of their claims.

d. Because Exhibits 38—40 were admissible under Rule 5.803(8)(C),

and because exclusion was prejudicial, reversal is required.

32



Under Iowa law, exclusion of admissible evidence that bears directly on the
core issues of liability constitutes reversible error. Here, the excluded exhibits
showed:

« BFCFS’s historical pattern of inadequate supervision;

« Regulatory findings establishing the same deficiencies Plaintiffs argued at
trial;

« Industry-wide standards that BFCFS repeatedly failed to meet;

o Public records entitled to admission unless untrustworthy — which they
plainly were not.

The jury was left to decide the case without evidence that went directly to
knowledge, supervision, control, and due diligence — the central issues in dispute.
Had the jury been allowed to consider these official regulatory findings, the outcome
would likely have been different.

3. The Trial Court improperly excluded the well-founded method of
damage calculation.

Appellee argues from several cases cited by courts all over the country that
industry standard measure of damages should not be admitted but ignores others,
including an lowa federal court case holding the “well-managed approach” to
damages using “benchmarks” are industry standards. Williams v. Security Nat. Bank

of Sioux City, 358 F. Supp. 2d 782, 802 (N. D. Iowa 2005) at appellate’ s brief page
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64. (at 804 “This court agrees that the S&P 500 and other stock indices are probative
of damages for mismanagement of trust assets as a benchmark or reference for
determining how the Trust would have performed if assets had been properly
invested.”). In addition, any effort to cap full redress at an out-of-pocket level must
be regarded as “disturbing” and Nonsensical” because a broker could engage in
misconduct with impunity provided the account value did not fall below the original
amount invested. Davis v. Merrill Lynch Pierce, Fenner & Smith, Inc., 906 F.2d
1206, 10218-1219 (8™ Cir. 1990). See also In Re International Management Assoc.,
LLC, 2012 WL 2105908, *37 (“the damages analysis must take into account what
the performance of the investments would have been if investments had been
proper.* * * A composite stock index provides a basis for making this adjustment.”);
Evans v. Akers, 534 F.3d 65, 74 (1* Cir. 2008) (“Losses to a plan from breaches of
the duty of prudence may be ascertained, with the help of expert analysis, by
comparing the performance of the imprudent investments with the performance of a
prudently invested portfolio. [citations]”); Medical Assoc. of Hamburg, P.C., 1989
WL 75142 *2-3 (use of market-adjusted calculations based upon an appropriate
index held to be proper to assess expectancy damages awarded for investment
account mismanagement); Miley v. Oppenheimer & Co., Inc., 637 F.2d 318,327 (5%
Cir.1981). (“In order to approximate the trading losses caused by the broker’s

misconduct, it is necessary to estimate how the investor’s portfolio would have fared
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in the absence of such misconduct.”); and Rolf v. Blyth, Eastman Dillon & Co., Inc.,
570 F.2d 38, 49 (2d Cir. 1978) (market index adjustments to securities case damages
held to be required to arrive at an accurate damages determination).

VI. Whether the District Court Failed to Take Action on Abuse of Discovery.

A. Argument.

The Brauneckers’ Argument VI. was: “Whether the District Court Erred in
Failing to Admit Evidence Concerning the Securities Industry Standards for
Liability and Damages. However, Brauneckers will Reply to the Argument
presented by Berthel Fisher.

Brauneckers complaint related to abuse of discovery is not limited to the lack
of an index. In discovery, the appellee constantly referred to discovery documents
by referring appellant to ultimately over 90,000 pages of “due diligence” documents
retained in the ordinary course of business. “Due diligence” is required on new
products before the sale of the product. To bury the proper documents, Berthel Fisher
hid the presale documents in tens of thousands of pages of documents created after
the sale.

In addition, Berthel withheld supervisory and underwriting documents despite
repeated objections (App. Vol. 12, pp. 1742—44). Allowing such abuse undermines

fairness. Exotica Botanicals, Inc. v. Terra Int’l, 612 N.W.2d 801, 804 (Iowa 2000).
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VII. Cross-Appeal Arguments Fail Substantively And Must Be Denied as
Procedurally Barred.

This Court’s September 18, 2025 Order makes clear that Berthel Fisher failed
to file a notice of cross-appeal and that “the court lacks jurisdiction to consider an
untimely cross-appeal.” (Order, Sept. 18, 2025). Rather than comply, Berthel Fisher
engaged in semantic gamesmanship: it simply changed the heading “Cross-Appeal”
to “Additional Basis to Affirm” while reasserting the same barred arguments. Such
relabeling cannot confer jurisdiction where none exists.

This futile attempt to mislead the Court should not be tolerated. Berthel
Fisher’s effort to cloak a jurisdictionally barred cross-appeal as a “basis to affirm”
violates the letter and spirit of this Court’s order.

A. Argument.

1. Statute of Limitations

Fiduciary nondisclosure tolls accrual. Skadburg v. Gately, 911 N.W.2d 36,
44 (Towa 2003).

2. Causation

Expert testimony linked supervisory failures to losses (App. Vol. 11, pp.
1602—-1619). Causation is a jury issue. Vos v. Farm Bureau Life Ins. Co., 667 N.W.2d

36, 44 (Iowa 2003).
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VIII. Conclusion

This trial was infected by erroneous instructions, improper dismissals
(contracts and control persons), exclusion of critical standards of evidence, failure
to permit torts of continuous treatment theories and prejudicial discovery rulings.
Appellee’s cross-appeal is jurisdictionally barred, and its failure to respond to Issue
V constitutes concession. The judgment should be reversed and remanded for a new
trial.
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