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STATEMENT OF THE ISSUES  
 

I. WHETHER PLAINTIFF’S STATUTORY INTERPRETATION 
ARGUMENTS ARE PRESERVED FOR REVIEW. 

 
II. WHETHER THE DISTRICT COURT CORRECTLY 

DETERMINED THAT PLAINTIFF’S EXPERT FAILS TO 
MEET THE QUALIFYING STANDARDS OF IOWA CODE 
SECTION 147.139. 
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ROUTING STATEMENT 
 

This case should be retained by the Iowa Supreme Court for 

decision because it presents substantial questions of enunciating or 

changing legal principles. See Iowa R. App. P. 6.1101(2)(f). 
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NATURE OF THE CASE 
 

Plaintiff-Appellant appeals the district court’s ruling granting 

Defendant’s, PA Nathaneal Fuller (“PA Fuller”), Motion to Dismiss for 

failure to comply with the certificate of merit requirements set forth in 

Iowa Code section 147.140. See Iowa Code § 147.140. On June 7, 2024, 

Plaintiff filed a Petition asserting one cause of action for medical 

negligence against PA Fuller based on care and treatment provided in 

March 2023. (See generally, D0002, Pl. Petition (June 7, 2024).) Pursuant 

to Iowa Code section 147.140, Plaintiff timely served Defendant with a 

Certificate of Merit, signed and executed by Plaintiff’s only retained 

expert, Dr. Cass Franklin. (See generally D0006, Pl. COM (Aug. 8, 2024).) 

On May 28, 2025, PA Fuller moved to dismiss the action, arguing that 

Plaintiff’s Certificate of Merit was deficient under Iowa Code section 

147.140 because his expert, Dr. Franklin, did not satisfy the statute’s 

expert qualification requirements. (See D0030, Def. MTD, ¶ 6 (May 28, 

2025).) The expert qualifying standards pertaining to certificates of merit 

are delineated in section 147.139, which provides the following requisite 

elements that must be established for experts to offer testimony on the 

standard of care:  
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1. The person is licensed to practice in the same or a 
substantially similar field as the defendant, is in good 
standing in each state of licensure, and in the five years 
preceding the act or omission alleged to be negligent, has not 
had a license in any state revoked or suspended. 

 
2. In the five years preceding the act or omission alleged to be 

negligent, the person actively practiced in the same or a 
substantially similar field as the defendant or was a qualified 
instructor at an accredited university in the same field as the 
defendant.  

 
. . . . 

 
Iowa Code § 147.139(1)–(2).  

In his Motion, PA Fuller argued that Plaintiff’s expert, Dr. 

Franklin, did not meet either of the foregoing requirements because he is 

a board-certified general surgeon whose only practice experience is based 

on his qualifications in the surgical field. (See D0030 at ¶¶ 6, 9–10.) That 

is, Dr. Franklin is not licensed to practice in the field of family medicine 

and has never practiced in that field. (See id. at ¶ 9.) Therefore, Dr. 

Franklin does not have the necessary education, training, or experience 

to allow him to opine as to the standard of care that is applicable to a 

physician assistant whose sole practice area is family medicine in a clinic 

setting, i.e., PA Fuller. (See id. at ¶ 11–13.) Accordingly, PA Fuller moved 

for dismissal under Section 147.140 because Plaintiff’s Certificate of 
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Merit was not signed by an expert qualified under Section 147.139. (See 

id. at ¶ 11 (“Defendant and Plaintiff’s expert, Dr. Franklin, are not 

licensed to practice in the same or substantially similar field, and they 

practice in wholly different fields of specialization with different 

education and clinical qualifications.”).) 

 Ultimately, the district court agreed with PA Fuller’s position and 

found that Dr. Franklin did not satisfy either of the qualifying standards 

in Section 147.139(1) and (2). (See D0035, Ruling on Def. MTD, p. 3 (July 

11, 2025).) The district court issued a ruling granting the Motion and 

dismissing Plaintiff’s case based on the following conclusion:  

A general surgeon does not practice in the same or 
substantially similar field as a family practice physician’s 
assistant to the degree necessary to render an expert opinion 
on the standard of care and a breach of that standard of care. 
Both the fields of practice and the certifications of Dr. 
Franklin and PA Fuller are distinct enough from each other 
to render any opinion on the expected standard of care 
insufficient to base a finding of a breach of that standard. 

 
(Id. at 3.) Following the district court’s ruling, Plaintiff filed this appeal. 

STATEMENT OF THE FACTS 
 

 The facts underlying the issue in this case are straightforward and 

largely undisputed for purposes of appeal. Plaintiff filed a Petition 

asserting one count of medical negligence, alleging that PA Fuller failed 
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to properly diagnose his condition and refer him to an appropriate level 

of higher care, which resulted in Plaintiff’s claimed injuries. (See D0002 

at 3–5.) It is undisputed that PA Fuller is a licensed physician’s assistant 

whose sole practice area is family medicine where the majority of his 

practice experience has been in the role of primary care provider at a 

clinic. (See D0035 at 1–2.) That was the role PA Fuller was providing care 

in when he treated Plaintiff. (Id.) To support his claim, Plaintiff served a 

Certificate of Merit signed by Dr. Cass Franklin, a licensed physician in 

the State of Iowa who is board-certified in general surgery. (See id. at 1.)   

 On March 24, 2025, Dr. Franklin’s deposition was taken. (See 

generally Attachment 2 to D0030, Deposition of Dr. Cass Franklin, M.D. 

(March 24, 2025).) According to his testimony, Dr. Franklin has practiced 

medicine since 1986 in the fields of general surgery, vascular access 

surgery, and transplant surgery, and he currently works in the 

emergency department at MercyOne in Des Moines as a member on the 

trauma roster. (See id. at 12:17–13:8; 16:5–18:5.) He further testified that 

he has never practiced in the field of family medicine nor as a primary 

care provider in any capacity. (See id. at 25:20–25 ([Q]: “Okay. You've 

never practiced as a primary care provider; true?” [A]: “Never.” [Q]: “And 
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you’ve never practiced as a family medicine provider; true?” [A]: “I have 

not.”).) Additionally, Dr. Franklin testified that he specializes in treating 

patients with renal disease and/or prior kidney transplants due to his 

history and training as a transplant surgeon, which is a subspecialty of 

general surgery. (See id. at 16:5–20; 22:18–21.) Based on the foregoing 

testimony, PA Fuller filed his Motion to Dismiss, arguing that Dr. 

Franklin was unqualified under Section 147.139 because general surgery 

is not in the same or a substantially similar field of practice as family 

medicine. (See D0030 at ¶ 14–16.) 

 In resisting Defendant’s Motion to Dismiss, Plaintiff did not assert 

that the practice area of general surgery is the same or substantially 

similar. Instead, Plaintiff argued in both his written resistance and in his 

oral argument before the district court that PA Fuller was acting outside 

of his practice area of family medicine in this case and is thus subject to 

the same standard of care applicable to emergency medicine physicians. 

(See D0032, Pl. Resistance, p. 2 (June 11, 2025).) Plaintiff argued that 

Dr. Franklin’s experience practicing on the trauma roster in the 

emergency room thus made him qualified under Section 147.139. (See id. 

at ¶¶ 9, 11.) Plaintiff’s argument was premised upon the nature of his 
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ultimate injury, alleging specifically that his condition constituted a 

medical emergency that was misdiagnosed by PA Fuller and caused 

Plaintiff’s bowel to perforate as a result of not receiving the appropriate 

level of care. (See id. at ¶ 9 (“The conditions of acute urinary retention 

from benign prostate hypertrophy and acute diverticulitis complicated by 

perforated bowel are both medical emergencies. In this case, Defendant 

chose to manage the patient in the clinic setting, no doubt relying on his 

experience working in emergency rooms. Regardless of whether the 

Plaintiff suffered from acute urinary retention or diverticulitis, both 

medical emergencies, chose to handle the conditions in the clinic setting 

rather than referring the patient to a higher level of care in an emergency 

department.”).)  

Plaintiff alleged that PA Fuller’s prior experience covering shifts in 

the emergency department at a prior place of employment as a licensed 

physician’s assistant made his claimed failure to properly diagnose 

Plaintiff’s emergency medical condition a breach of the standard of care 

based on his prior experience, which formed the underlying basis for the 

following argument:  

The focus in this case must be on the ability to use their 
licensure and experience in emergency medicine to perform a 
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correct work up and arrive at a correct diagnosis. The fact is 
that both Plaintiff and Defendant agree Plaintiff suffered 
from an emergency condition. Defendant negligently chose to 
hang onto the patient in the clinic setting, however, both Cass 
Franklin, M.D. and P.A. Fuller had the same licensure and 
experience to diagnose Plaintiff’s condition. This was based 
upon their licensure and experience in the same or 
substantially similar fields of medical practice.  

 
(Id. at 3.) The foregoing argument was subsequently reiterated by 

Plaintiff at the district court’s hearing on the Motion to Dismiss, which 

ultimately served to provide the district court with a much quicker path 

for resolving the issue.  

  In its ruling, the district court addressed—and rejected—Plaintiff’s 

argument, stating that:  

Plaintiff argues that Dr. Franklin is qualified to give an 
expert opinion on the particular emergency diagnosis and 
treatment he claims were necessitated by the facts of this 
case. Plaintiff asserts that PA Fuller acted based upon his 
prior emergency room experience, and this means Dr. 
Franklin, with his emergency room experience, is offering an 
opinion on the standard of care for the alleged emergency 
generated by the specific medical condition in this case. The 
Court does not find this argument compelling. 

 
(D0035 at 3.) In rejecting this argument, the district court determined 

that Plaintiff’s position was nothing more than a last chance effort at 

course-correction upon realizing that his mistaken belief as to the 

statutory focus was based on an outdated version of the statute. (See id. 
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at 3 (“Plaintiff’s focus on the ‘medical problem’ and ‘type of treatment 

administered’ as qualifications for an expert opinion are rooted in the law 

prior to 2017.”).) On that basis, the district court concluded that 

Plaintiff’s proffered application of section 147.139 failed to recognize that 

the Legislature’s 2017 amendment to Section 147.139 shifted the focus of 

analysis from the specific medical condition or treatment at issue to a 

direct comparative analysis of the defendant’s and expert’s respective 

licensure and field of practice. (See id. at 3.)  

 In sum, the district court’s ruling found that Plaintiff’s arguments 

were mistakenly rooted in the outdated version of Section 147.139 prior 

to the 2017 amendment. Therefore, the district court’s decision hinged 

solely upon its application of controlling Iowa authorities1 in this case. 

As established below, the district court’s ruling correctly identified the 

outcome determinative facts of this case and properly resolved the issue 

in light of those facts. No legal errors were committed in the process. 

ARGUMENT  
 

I. PLAINTIFF FAILED TO PRESERVE ERROR ON HIS 
STATUTORY INTERPRETATION ARGUMENT.  

 
1 Hummel v. Smith, and the Iowa Court of Appeals decision in Ward 

v. Unity Healthcare, No. 20-1516, 2021 WL 5918408 (Iowa Ct. App. Dec. 
15, 2021). (See D0035 at 3–5.) 
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“It is a fundamental doctrine of appellate review that issues must 

ordinarily be both raised and decided by the district court before we will 

decide them on appeal.” Meier v. Senecaut, 641 N.W.2d 532, 537 (Iowa 

2002). “If the court does not rule on an issue and neither party files a 

motion requesting the district court to do so, there is nothing before us to 

review.” Stammeyer v. Div. of Narcotics Enf't of Iowa Dep't of Pub. Safety, 

721 N.W.2d 541, 548 (Iowa 2006). It is well-established by Iowa caselaw 

that an appellate court “will not address an argument which the district 

court did not have an opportunity to consider.” Vincent v. Four M Paper 

Corp., 589 N.W.2d 55, 64 (Iowa 1999).  

Overall, the arguments in Plaintiff’s Brief are seemingly disjointed 

from the district court’s ruling that he now appeals. The primary factor 

driving this disconnect is the stark contrast between the district court’s 

fact-intensive analysis and Plaintiff’s high-level legal argument, which 

fails to appreciate the vital importance that the case-specific facts had in 

determining the final disposition. The district court employed a fact-

intensive analysis to reach its decision, specifically comparing Dr. 

Franklin and PA Fuller to each other, but not to any other healthcare 

providers. Accordingly, the district court’s ruling did not make any 
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generalized comparisons between surgeons and physician assistants, nor 

between the generic fields of surgery and family medicine. Plaintiff’s 

Brief fails to address that the district court’s determination was two-fold: 

Dr. Franklin was unqualified to offer opinions against PA Fuller because 

they were neither licensed nor actively practicing in the same or a 

substantially similar field. Thus, the district court’s ruling ultimately 

concluded that the “field” of general surgery is sufficiently distinct from 

the “field” of family medicine to preclude a viable connection on the 

expected standard of care. (See D0035 at 3.) The district court also 

rejected the assertion that Dr. Franklin’s practice experience as a 

surgeon evaluating surgical issues in the emergency room was sufficient 

to overcome the fundamentally distinct nature of both the license and 

practice experiences of Dr. Franklin and PA Fuller. (See id.) 

Although Plaintiff’s arguments on appeal are entirely focused on 

questions of law regarding statutory interpretation, his brief fails to 

address that the district court itself never employed any such analysis in 

reaching its decision. Rather, the analysis in the district court’s ruling 

focused solely on the specific facts of the case, which allowed it to resolve 

the issue by simply applying the clear statutory language to the 
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straightforward facts of this case. In recasting his entire adversarial 

position on appeal, however, Plaintiff misrepresents the procedural 

posture that led to his appeal in this first place.  

As demonstrated by the discussion of trial court proceedings above, 

Plaintiff failed to preserve error on the issue of statutory interpretation 

as to the term “field” as used in Iowa Code section 147.139. Indeed, the 

transcript from the district court’s hearing proves as much. At the district 

court, Plaintiff’s arguments were focused on the medical condition at 

issue. The district court properly rejected Plaintiff’s arguments in light 

of the statute’s 2017 amendment, which specifically changed the 

analytical focus to the defendant’s and expert’s respective qualifications 

and away from the medical condition at issue.  

Before this appeal, Plaintiff’s only argument was that Dr. Franklin 

is permitted to opine on the standard of care in this case because PA 

Fuller “chose to manage the patient in the clinical setting, no doubt 

relying on his experience working in emergency rooms.” (D0032 at 11.) 

First, Plaintiff’s assertion is based on nothing more than pure speculation 

for which he cites no evidentiary support. Second, and more important 

here, is that it also reflects a drastic change in Plaintiff’s strategic 
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approach from the district court level where he completely abandons that 

contention or any related arguments on appeal.  

At the district court’s hearing on the Motion to Dismiss, defense 

counsel explained that Plaintiff’s arguments improperly focused on an 

outdated version of the statute, as reflected by the transcript:   

So to the extent that the arguments in Plaintiff's resistance 
suggest that the standard of care analysis in this case should 
be or is informed by the fact that Mr. Davenport's ultimate 
injury was an emergency medical condition or situation, that 
is incorrect and contradicts the plain language of the 
statute. 

 
For purposes of the analysis, the key thing to remember is 
that the statute was specifically amended in 2017 by 
the legislature to reorient the focus away from the 
particular medical issue that is involved in a case to 
instead focus on the defendant health care provider's 
qualifications with respect to the expert witness who is 
designated to provide standard of care opinions against them. 

 
(D0039, Tr. Hearing M.T.D. at 4:6–19 (June 26, 2025) (emphasis added).) 

Nevertheless, Plaintiff’s counsel immediately proved that to be correct by 

asserting the same mistaken belief in responding to PA Fuller’s 

position at the hearing:  

Your Honor, I don't believe we can completely ignore the 
condition for which the patient was being treated. 
Under the licensing chapter for a physician's assistant, they 
are -- there is no means for which they are board-certified 
family practice physician's assistants. So the way that their 
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practice is governed is based upon their knowledge, training, 
and experience. 

. . .  
I submit to the Court that when PA Fuller saw my client, the 
issue was whether my client was suffering from acute urinary 
retention from benign prostate hypertrophy or whether he 
suffered from acute diverticulitis complicated by a perforated 
bowel. 

 
(Id. at 9:5–10:8 (emphasis added).) Additionally, Plaintiff’s counsel 

continued reiterating the same argument based on the medical condition 

at issue, even doubling down at several points thereafter. (See id. at 

11:11–16 (“I submit to the Court that the PA Fuller's license and Doctor 

Franklin's license granted them both privileges to both test, work up, and 

diagnose my client correctly. To that extent, their licensures are 

substantially similar in field. That is what Doctor Franklin does 

everyday. That is what PA Fuller should have done, but he didn't.”).)  

Lest any doubt remains, the following exchange between the 

district court and Plaintiff’s counsel during the hearing confirms that this 

was in fact the erroneous position taken by Plaintiff at the district court:  

[The Court:] “Are you saying that the PA should have 
recognized that this was a condition that emergency 
treatment should have been immediately sought for – 

 
[Plaintiff’s Counsel]: “Yes, that is the absolute crux of the 
case.” 

 



20 
 

[Court]: “Okay. So to go with your argument that then 
your expert -- because this is a diagnosis of what should have 
been a diagnosis of an emergency medical situation, your 
expert is equal in qualification or standard to testify to the 
standard of care that should have been done here as the PA?” 

 
[Counsel]: “Yes.”  

 
(Id. at 12:8–19 (emphasis added).) Based on the foregoing admission by 

Plaintiff’s counsel, the district court made the following observations 

during the hearing to note the impropriety of Plaintiff’s arguments in 

light of the amended language of section 147.139: 

Well, it seems to me that the statute's aim here is to 
differentiate . . . and it recognizes by this requirement that 
there are different standards of care depending upon the 
qualifications of the medical provider. Seeking emergency 
care, if that is how the standard is governed, . . . there is no 
differentiation between any medical professional. So what is 
the purpose of having the statute to distinguish 
between different areas, different fields if every medical 
provider should recognize emergency situation and direct 
appropriate treatment?  

. . .  
[T]he appropriate person to say what the standard of care . . . 
isn't necessarily somebody that says here is what this 
condition is and why it needs immediate attention and how 
you work it up. But it is somebody that says in this 
format, this situation, I am somebody that does the 
same job essentially as Nathan Fuller, PA, and he didn't 
live up to that standard of care of what is expected in this 
situation from a PA. 

 
(Id. at 13:16–14:2; 15:20–16:3 (emphasis added).)  
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The foregoing excerpts from the hearing transcript reveal the 

context in which the district court’s ruling was issued. Because Plaintiff 

focused on outdated statutory language, the issue of a wide-ranging 

statutory interpretation analysis regarding the meaning of “field” was 

never raised nor ruled upon at the district court with respect to Iowa 

Code section 147.139.  

As the district court accurately noted in its ruling, Plaintiff’s 

rebuttal arguments in response to Fuller’s Motion to Dismiss were 

improperly “focus[ed] on the ‘medical problem’ and ‘type of treatment 

administered’ as qualifications for an expert opinion are rooted in the law 

prior to 2017.” (D0035 at 4.) The district court relied upon Hummel v. 

Smith to reach that conclusion, finding that the Iowa Supreme Court’s 

decision establishes that Plaintiff’s arguments were mistakenly focused 

on the previous version of Section 147.139, which “simply required that 

the standard of care expert’s medical or dental qualifications related 

directly to the medical problem or problems at issue and the type of 

treatment administered in that case.” (Id. (quoting Hummel v. Smith, 

999 N.W.2d 301, 304 (Iowa 2023)).) The district court found that in 

Hummel, the Iowa Supreme Court “recognized that the 2017 amendment 
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established ‘more elaborate standards’ that focus on same or similar 

practice or specialty as the defendant.” (Id. (quoting Hummel, 999 

N.W.2d at 304).) The district court ultimately determined that this 

distinction recognized in Hummel supported the reading of Section 

147.139 purported in PA Fuller’s Motion as the grounds for dismissal 

under Section 147.140, stating that it found “no viable connection under 

the facts of this case and the current state of the law, to say that 

Plaintiff’s proffered expert meets the requirements under Iowa Code 

section 147.139.” (Id.)       

Even after the ruling was issued, Plaintiff never filed any motion 

with the district court to request an enlarged ruling addressing the issue 

of statutory interpretation. The reason why Plaintiff failed to take any 

remedial steps towards error preservation is because there was nothing 

to preserve—the statutory interpretation arguments he advances on 

appeal were never raised nor litigated during the district court 

proceedings. Accordingly, Plaintiff failed to preserve error on his 

statutory interpretation arguments, thus precluding this Court’s 

consideration on appellate review.  

II. THE DISTRICT COURT CORRECTLY DETERMINED 
THAT PLAINTIFF’S EXPERT FAILS TO MEET THE 
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QUALIFYING STANDARDS OF IOWA CODE SECTION 
147.139.  

 
Preservation of Error 
 

If this Court finds that Plaintiff’s arguments were preserved for 

appellate review, the arguments raised in Plaintiff’s brief are addressed 

on the merits in the subsection below. However, PA Fuller does not waive 

error preservation and does not concede that Plaintiff preserved error on 

the statutory interpretation issue. Rather, the substantive arguments 

below should only be considered in the alternative that Plaintiff’s 

arguments were properly preserved for appellate review. 

Standard of Review  
 

To the extent that Plaintiff contends that Fuller’s Motion should be 

considered one for summary judgment, it is of no consequence because 

the standard applied on appellate review is the same regardless. See 

Hedlund v. State, 875 N.W.2d 720, 724 (Iowa 2016) (“Our standard of 

review for a district court's ruling on a motion to dismiss is for correction 

of errors at law.”). Accordingly, Fuller agrees with Plaintiff that the 

district court’s ruling should be reviewed for correction of errors at law.  

Analysis 
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As established in Defendant’s Motion to Dismiss, Dr. Franklin is 

not qualified to provide a certificate of merit as to Defendant because he 

is not licensed to practice in and does not practice in a substantially 

similar field as Defendant. According to Iowa Code section 147.139, an 

expert is not qualified to testify on the issue of the appropriate standard 

of care or a breach of the standard of care unless the following 

requirements, among others, are established: 

1. The person is licensed to practice in the same or a 
substantially similar field as the defendant, is in good 
standing in each state of licensure[] . . .  
 

2. In the five years preceding the act or omission alleged to be 
negligent, the person actively practiced in the same or a 
substantially similar field as the defendant . . . 
 

Iowa Code § 147.139(1)–(2) (emphasis added). 

In this case, it is undisputed that PA Fuller is licensed as a 

physician’s assistant and solely practices as a primary care provider in 

the field of family medicine. Similarly, it is undisputed that Dr. Franklin 

is board certified in the specialty of general surgery, has never practiced 

as a primary care provider, (see Attachment 2 to D0030 at 25:20–22), has 

never practiced family medicine (see id. at 25:23–25), and only sees 

patients outside of his practice subspecialty (transplant surgery) in his 
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role as an emergency room surgeon. (See id. at 12:17–14:8.) Based on this 

evidentiary record, it is readily apparent that Dr. Franklin is not 

qualified to testify against PA Fuller on the issue of standard of care.  

By its plain language, Iowa Code section 147.139 requires proof of 

substantial similarity in both licensure and practice area to permit a 

proffered expert’s standard of care testimony against a defendant. See 

Iowa Code § 147.139(1)–(2). The clear import of Iowa Code section 

147.139 is that it requires substantial similarity not only with regard to 

the occupation or profession but also regarding the particular specialty 

or area of practice within that occupation or profession. As a board-

certified surgeon, Dr. Franklin is not “licensed to practice in the same or 

a substantially similar field” as Defendant, who is a licensed physician 

assistant. See Iowa Code § 147.139(1). Nor has Dr. Franklin “actively 

practiced in the same or a substantially similar field” as Defendant in the 

five years preceding this matter, as he has always practiced in the field 

of general surgery and has never practiced in the field of family medicine. 

See id. at § 147.139(2). Accordingly, Dr. Franklin does not satisfy either 

statutory requirement as to PA Fuller.  
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Regarding Plaintiff’s Brief, there are several fundamental flaws 

plaguing the arguments he advances on appeal. Initially, Plaintiff 

wrongly asserts that there is no dispute in this case regarding the 

“adequacy of the certificate of merit itself.” (Pl. Br. at 12.) To clarify, the 

record is undisputed that Plaintiff’s case was dismissed solely because 

his Certificate of Merit was inadequate. As Iowa Code section 147.140 

plainly states, a certificate of merit must be signed by an expert witness 

who meets the qualifying standards delineated in section 147.139. See 

Iowa Code § 147.140(1)(A) (“[T]he plaintiff shall, . . . serve upon the 

defendant a certificate of merit affidavit signed by an expert witness with 

respect to the issue of standard of care and an alleged breach of the 

standard of care. The expert witness must meet the qualifying standards 

of section 147.139.”). In other words, Plaintiff’s argument fails to 

appreciate that the signatory’s qualifications are the analytical focal 

point for determining whether the certificate of merit is adequate under 

section 147.140. This distinction is critical to understanding the web of 

flawed reasoning which emanates throughout the rest of Plaintiff’s 

arguments. 
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Although Iowa caselaw establishes that an adequate certificate of 

merit must also satisfy certain procedural requirements, those 

requirements pertain to affidavits in general and are non-specific to 

certificates of merit served in compliance with section 147.140. See, e.g., 

Miller v. Catholic Health Initiatives-Iowa, Corp., 7 N.W.3d 367, 375 (Iowa 

2024) (holding certificate of merit did not substantially comply with 

section 147.140 where expert signatory was not placed under oath upon 

concluding that “[w]e are not at liberty to eliminate the requirement that 

the expert sign the certificate of merit under oath when the governing 

statute uses the term ‘affidavit’ six times.”). Conversely, the requirement 

that the signatory must satisfy all qualifying standards set forth in 

section 147.140 is fundamental to the expert’s ability to opine on matters 

concerning the standard of care. That is why the district court correctly 

concluded that Plaintiff’s expert, Dr. Franklin, is not qualified to inform 

a jury as to the applicable standard of care nor what it required of PA 

Fuller in providing care and treatment to Plaintiff under these 

circumstances.  

To support his position, Plaintiff advances a series of convoluted 

statutory interpretation arguments. However, Plaintiff’s complex 
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analysis is wholly unnecessary to resolve the issue on appeal because the 

plain language of section 147.139 is clear and free of ambiguity. As a 

result, Plaintiff’s analysis was flawed from the start because Iowa 

caselaw makes clear that statutory construction and interpretation 

should only be resorted to upon a finding of ambiguity in the statute’s 

language. See State v. Albrecht, 657 N.W.2d 474, 479 (Iowa 2003) (“We 

do not search for meaning beyond the express terms of a statute when 

the statute is plain and its meaning is clear. We resort to rules of 

statutory construction only when the explicit terms of a statute are 

ambiguous.” (internal citation omitted)). Had Plaintiff conducted a 

proper analysis starting with a plain language reading of the statute, he 

would have realized that section 147.139 is unambiguous and does not 

require canons of construction to discern its meaning.  

As discussed in further detail below, the clear and unambiguous 

language of Iowa Code sections 147.139(1) and (2) sets forth the 

qualifying criteria for standard of care experts, and Dr. Franklin cannot 

satisfy either prong of the statute.  In other words, there is no plausible 

reading of the statute that would permit Dr. Franklin to opine on the 

standard of care. Because Dr. Franklin and PA Fuller are not sufficiently 
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similar in licensure nor practice area, Dr. Franklin would still not be 

qualified to testify against PA Fuller, regardless of how “field” is 

interpreted in the context of this case. As the district court aptly noted in 

its ruling: “A general surgeon does not practice in the same or 

substantially similar field as a family practice physician’s assistant to the 

degree necessary to render an expert opinion on the standard of care and 

a breach of that standard of care.” (D0035 at 3.) Therefore, each prong of 

the statute provides independent grounds for affirming the district 

court’s dismissal of Plaintiff’s case for failure to comply with Iowa Code 

section 147.140. 

a. Dr. Franklin is Not Qualified Under Iowa Code 
Section 147.139(1). 

 
Plaintiff does not offer any plausible interpretation of section 

147.139(1) under which Dr. Franklin could be found qualified to testify 

against PA Fuller in this case. The statutory interpretation arguments 

that Plaintiff advances with respect to section 147.139(1) are not only 

meritless but also inconsistent with his position regarding the proper 

interpretation of “field” in subsection two. Where a statute contains no 

ambiguity, there is nothing to be resolved by judicial construction. See 

State v. Richardson, 890 N.W.2d 609, 616 (Iowa 2017) (“If the language 
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is unambiguous, our inquiry stops there.”). Accordingly, PA Fuller’s 

position is that the statute’s clear and unambiguous language does not 

necessitate any further analysis on the issue of statutory interpretation.  

In essence, Plaintiff attempts to allege error in the district court’s 

ruling by proposing an alternative analytical framework for determining 

whether experts are qualified under section 147.139 that prioritizes a 

broad focus on licensure. The district court’s analysis was more narrowly 

tailored to maintain primary focus on the specific defendant named in 

each case. As demonstrated in the district court’s ruling, at the core of 

this analysis is a two-fold inquiry that considers both licensure and the 

specific fields of practice in which the defendant and expert use their 

respective license to practice.  

None of the statutory interpretation arguments that Plaintiff raises 

on appeal2 refute PA Fuller’s position. Ironically, the discussion in 

Plaintiff’s Brief regarding “substantial similarity” for purposes of section 

 
2 As previously discussed herein, PA Fuller asserts that the doctrine 

of error preservation prohibits appellate consideration of Plaintiff’s 
statutory interpretation arguments. PA Fuller maintains the position 
that the error preservation issue is entirely dispositive in this case. 
Accordingly, the subsequent discussion of Plaintiff’s substantive 
arguments is solely presented in the alternative that PA Fuller’s error 
preservation argument is rejected by the Court. 
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147.139 only serves to undermine his principle statutory interpretation 

argument. Because Plaintiff’s discussion of the phrase “substantially 

similar” is solely focused on the licensure requirement of section 

147.139(1), his argument fails to acknowledge the additional and 

separate requirement delineated in section 147.139(2) using the same 

language. As the district court noted in its ruling, “substantially similar” 

requires substantial overlap between the defendant’s and expert’s 

licensure and areas of practice, specifically in relation to the type of 

medicine and setting in which it is practiced. For this reason, the district 

court appropriately held that a general and vascular surgeon specializing 

in transplants who practices solely in the surgical field—like Dr. 

Franklin—is not qualified to offer standard of care opinions against a 

physician assistant that practices family medicine in a clinic setting—

like PA Fuller. The fact that Plaintiff’s arguments avoid wading into the 

specific facts of this case altogether only bolsters the district court’s 

conclusion that Dr. Franklin is not licensed and does not actively practice 

in the “same or substantially similar” field as PA Fuller. That is, 

regardless of the definition of field, a general surgeon like Dr. Franklin 
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is not licensed to practice in the same one as a family medicine PA, like 

Dr. Fuller.  

Ultimately, Plaintiff’s Brief exemplifies the consequences that 

result from the unnecessary application of judicial rules of statutory 

construction when a statute’s language is clear and unambiguous. The 

statutory interpretation arguments he advances are solely and entirely 

reliant upon scattered sources of legal authority, unrelated to section 

147.139(1) or each other, as authoritative support for Plaintiff’s assertion 

that section 147.139(1) is properly interpreted with complete disregard 

for the objective differences between the licenses issued to physicians and 

physicians’ assistants by the State of Iowa. Not only is there no existing 

authority to support Plaintiff’s proffered interpretation, but his position 

is sufficiently refuted by the statutory language itself.  

i. Licensed Physicians Versus Licensed Physician’s 
Assistants.   
 

In his brief, Plaintiff argues that section 147.136A expressly defines 

healthcare providers by their licensure, and thus “field” as used in section 

147.139 “is clearly defined by section 147.136A’s categories of healthcare 
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providers[.]”3 (Pl. Br. at 17.) To the extent Plaintiff argues that “field” 

should be determined by the categories of healthcare providers outlined 

in section 147.136A(1)(a), it would still make no difference to the outcome 

in this case because the section defines physicians separately from 

physician assistants. Dr. Franklin would still not be qualified to offer 

standard of care opinions against PA Fuller because section 147.136A 

categorizes Dr.  Franklin as a “physician licensed under chapter 148,” 

while PA Fuller is categorized as “a physician assistant licensed under 

chapter 148C.” See Iowa Code § 147.136A(1)(a).  

In asserting that physician assistants and physicians share 

substantial overlap between the “two fields,” Plaintiff defeats his own 

argument by immediately comparing the different administrative 

regulations governing licensure for physicians to those governing 

physician assistants’ licenses in conjuring support for his assertion. (See 

Pl. Br. at 20 (“The regulatory definitions for the duties of physicians and 

physician’s assistants clearly share significant overlap. Notably, while 

 
3 As outlined herein, this definition should be rejected as inconsistent 

with the statutory scheme and accompanying caselaw and incompatible 
with the statutory purpose of tightening the qualifications for expert 
witnesses.  
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the definition under rule 481-650.1 expressly excludes from its definition 

conduct performed by some others form of licensed healthcare providers, 

such as pharmacists and nurses, the exclusions do not list physician 

assistants, demonstrating the significant overlap between the fields.”).) 

Suffice to say, Plaintiff’s reliance on the different administrative code 

provisions to argue the existence of “substantial overlap” between 

physicians and physician assistants does not have its intended effect. If 

“field” is to be defined by the administrative regulations, the separate 

regulations governing physicians and physician assistants would 

demonstrate a lack of substantial similarity.  

Notwithstanding, Plaintiff’s argument also fails because the 

administrative rules themselves only reflect that certain physicians are 

capable of exercising oversight authority over physician assistants, not 

that said authority can be or should be granted in any or all 

circumstances. There is no evidence whatsoever in the record to suggest 

that a general surgeon like Dr. Franklin would have been able to exercise 

any oversight authorities over a physician’s assistant like PA Fuller in 

the context of the treatment provided to Plaintiff, and Plaintiff cites no 

facts in support of his argument. However, it is hard to imagine that the 
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administrative rules grant physicians’ an inherent oversight authority 

over a physician’s assistant with their sole practice in a medical field that 

is entirely unrelated to their own, like PA Fuller’s sole family medicine 

practice. Accordingly, Dr. Franklin experience working as a physician 

does not qualify him to opine on whether a physician’s assistant in family 

medicine practice as primary care provider met the standard of care with 

respect to an emergency condition.  

The foregoing discussion establishes that the plain language of 

Iowa Code section 147.139(1) is unambiguous and readily applicable on 

its face. As a result, judicial construction is not only unnecessary but also 

improper because unambiguous statutory language must only be given 

its intended legislative effect. See In re Marshall, 805 N.W.2d 145, 158 

(Iowa 2011) (“We should give the language of the statute its fair meaning, 

but should not extend its reach beyond its express terms.”). A proper 

statutory interpretation analysis under Iowa law yields the same result 

reached by the district court. Therefore, Plaintiff’s arguments fail to show 

that the district court erred in its application of Iowa Code section 

147.139(1), and this Court should affirm it’s ruling on appeal.  

b. Dr. Franklin is Not Qualified Under Iowa Code 
Section 147.139(2). 
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There is no merit to Plaintiff’s assertion that the district court 

“misinterpreted the meaning of ‘field’ as is used in section 147.139(1) and 

(2), focusing on the specialty of the expert rather than the statutorily 

required focus on the expert’s licensure.” (Pl. Br. at 14.) The bulwark of 

Plaintiff’s argument is that “field” must be interpreted in conjunction 

with Iowa Code section 147.136A, eventually concluding that “the 

providers listed in section 147.136A clearly define the fields relevant to 

section 147.139.” (Pl. Br. at 15.) There are numerous problems which 

plague Plaintiff’s logic and several of these constitute independent 

grounds upon which Plaintiff’s argument fails. Chief among these is the 

fact that even absent all other existing problems, Plaintiff’s statutory 

interpretation argument fails solely on the merits. Even if Plaintiff’s 

proffered statutory interpretation analysis were correct, applying his 

proposed analytical framework merely compels the same conclusion from 

the district court’s ruling on appeal.  

The term “field” is defined as “an area or division of an activity, 

subject, or profession.” (“Field,” Merriam-Webster Dictionary, Merriam-

Webster, https://www.meriam-webster.com/dictionary/field). An 

alternative dictionary defines “field” as “a particular subject or activity 
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that somebody works in or is interested in.” (“Field,” Oxford Dictionary, 

https://www.oxfordlearnersdictionaries.com/us/definition/english/field_1

). Thus, the word “field” in the context of Iowa Code section 147.136 refers 

to an area or division of a medical profession or a particular subject area 

that a medical professional works in. In this case, the relevant “fields” 

would be the areas of family medicine and transplant surgery or general 

surgery. Such an interpretation not only comports with the dictionary 

definition but also aligns with the ordinary and accepted usage of the 

term “field.” For example, it would be within the common and ordinary 

usage of the word “field” to say that a physician practices in the field of 

pediatrics or the field of internal medicine, which are specific areas of 

medical practice. 

Furthermore, Plaintiff asserts in his briefing that “field” is 

interpreted by licensure, yet his arguments fail to reconcile the fact that 

most of the language in section 147.139(2) would be rendered superfluous 

if this Court adopted his proffered interpretation. For example, if the 

term “field” in the statutory language were replaced with Plaintiff’s 

proposed definition instead, any experts and defendants licensed under 

the same chapter would necessarily mean the “field” in which they are 
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actively practicing is the same or substantially similar, as well. 

Therefore, Plaintiff’s proposed interpretation renders the latter half of 

section 147.139(2) superfluous because the only inquiry upon the expert’s 

satisfaction of the first prong is whether they have actively practiced 

within the “five years preceding the act of omission alleged to be 

negligent[.]” Iowa Code § 147.139(2). This cannot be remedied alongside 

the well-established principle of statutory interpretation that statute’s 

must be read in a way that gives effect to all words included by the 

Legislature. See In re Est. of Melby, 841 N.W.2d 867, 879 (Iowa 2014) 

(“When construing statutes, we assess not just isolated words and 

phrases, but statutes in their entirety, and we avoid constructions 

rendering parts of a statute redundant, irrelevant, or absurd.”); see also 

Iowa Code § 4.4(2) (setting forth the presumption that “[t]he entire 

statute is intended to be effective”). 

If any doubts remain after reading the statue’s plain language, they 

are eradicated in this case by consideration of the determinative facts in 

evidence. The analysis underpinning the statute’s application to the facts 

presented by this case only further reflects that the language of section 

147.139 is clear and unambiguous. That is, this case does not present a 
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“close call” scenario in which there are plausible arguments to be made 

in support of each outcome. Simply put, the record contains undisputed 

determinative facts that make the analysis of the expert qualification 

issue incredibly straightforward in this case. For this reason, the district 

court’s analysis provides future Iowa courts with an instructive example 

of the statute’s proper application and operative effect in practice.  

i. PA Fuller Exclusively Practices Family Medicine 
and Dr. Franklin Has Never Practiced in Field of 
Family Medicine. 
 

As established above, the defendant in this case, PA Fuller, is a 

physician’s assistant and his sole area of practice is family medicine in a 

clinic setting. (See D0030 at ¶ 10.) PA Fuller has no experience in the 

practice of general surgery, and he has never practiced in the surgical 

field. (See D0035 at 1–2.) Conversely, Plaintiff’s expert, Dr. Franklin, is 

a general surgeon who specializes in vascular and transplant surgeries, 

and he solely practices surgical work in an emergency department 

setting.4 (See Attachment 2 to D0030 at 12:17–14:8; 16:5–20; 22:18–21.) 

 
4 That Dr. Franklin provides surgical consultations in an emergency 

department does not make his area of practice emergency medicine. Dr. 
Franklin does not practice emergency medicine but instead provides 
consultations to emergency department providers regarding potential 
surgical problems.  
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Moreover, Dr. Franklin specifically testified that he has no 

experience or training in the practice of family medicine whatsoever, nor 

has he ever practiced in a family practice clinic setting regardless of 

practice area. (See id. at 25:20–25.) Accordingly, Dr. Franklin further 

admitted that he had no knowledge of the practical capabilities and 

constraints associated with practice in a family practice clinic setting, 

which he acknowledged would not have the same access to resources as 

an emergency department, such as where he currently works. (See id. at 

7:11–8:21.) Likewise, Dr. Franklin conceded in his testimony that as a 

physician, he did not receive the same education and training as a 

licensed physician’s assistant, such as PA Fuller. (See id. at 21:12–22:25.)  

To the extent Plaintiff attempts to shoehorn Dr, Franklin’s practice 

area into the emergency medicine setting, PA Fuller does not have any 

experience working in the field of emergency medicine and he has never 

practiced emergency medicine at any time, and certainly not within the 

five years preceding the alleged negligence. (See D0035 at 2–3.)  In any 

event, the record is undisputed that PA Fuller was practicing family 

medicine in a family practice clinic setting at the time he provided care 

and treatment to Plaintiff. (See id.) In light of these disparate facts, this 
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case clearly does not require a complex statutory interpretation analysis 

to recognize that Dr. Franklin is not qualified under section 147.139 to 

offer standard of care opinions against PA Fuller. Given his sheer lack of 

any experience or training relevant to a physician’s assistant in the 

practice of family medicine, Dr. Franklin does not possess the requisite 

knowledge of the applicable standard of care to offer any criticisms of the 

care and treatment provided by PA Fuller.  

Additionally, the district court’s ruling expressly recognized the 

statutory amendments in 2017 as shifting the focus to active clinical 

practice or specialty, interpreting “substantially similar field” as a matter 

of practice area congruence, not merely licensure. This comports with the 

established principle of statutory interpretation that aims to give full 

effect to the Legislature’s amendments to the statute’s language. Indeed, 

if the Legislature had intended for “field” to be read in accordance with a 

different statutory provision to mean “licensure,” it certainly had the 

means and knew how to do so.  

More importantly, however, the district court relied on controlling 

Iowa precedent in acknowledging the shift in focus after the 2017 

amendments were enacted. As correctly noted by the district court, in 
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Hummel v. Smith, the Iowa Supreme Court “recognized that the 2017 

amendment established ‘more elaborate standards’ that focus on same or 

similar practice or specialty as the defendant.” (D0035 at 4 (quoting 

Hummel, 999 N.W.2d at 304).) Thus, the district court subsequently 

found that “[t]hat distinction supports the Defendant’s reading of the 

statute as applied to the expert offered in this case.” (Id.) Plaintiff offers 

no supporting authorities to the contrary. Rather, Plaintiff’s arguments 

based on Hummel v. Smith fail to recognize that the district court 

specifically relied on that case to determine that Defendant’s proposed 

interpretation was correct. (See id. at 4 (“The Smith court then 

recognized that the 2017 amendment established ‘more elaborate 

standards’ that focus on same or similar practice or specialty as the 

defendant. That distinction supports the Defendant’s reading of the 

statute as applied to the expert offered in this case.” (internal citation 

omitted)).)  

In his brief, Plaintiff relies on Hummel v. Smith to assert that the 

“Iowa Supreme Court has already suggested that Iowa Code section 

147.139(1)’s requirements relate to the licensure, not specialty, of the 

expert.” (Pl. Br. at 16.) However, the Iowa Supreme Court made no such 
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suggestions and in fact expressly stated the following: “In this medical 

malpractice case, the plaintiff submitted a certificate of merit signed by 

a physician who had practiced in the same field—plastic surgery—

as the defendant.” Hummel, 999 N.W.2d at 302 (emphasis added). 

Standing alone, this quote completely refutes Plaintiff’s misplaced 

reliance on the decision in Hummel.  

In that case, the Court determined that the expert and defendant’s 

“field” of practice was plastic surgery despite the fact they were both 

physicians by license, thus recognizing that “field” is interpreted for 

purposes of the statute to be a narrower scope of practice than that 

authorized by any specific licensure. See, e.g., id. at 307 (considering the 

meaning of “license to practice” and stating that “the phrase means that 

the person has the present legal ability to practice in the field.”). 

Therefore, whether a person is licensed to practice in a specific field 

says nothing about whether that person actively practiced in said 

field within five years of the alleged malpractice, which is clearly why 

the Legislature specifically required both elements be met in order to find 

an expert is qualified.  
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The Hummel Court then went on to “conclude that the ‘licensed to 

practice’ language in the statute requires the expert to have an active 

license that allows the actual practice of medicine; an inactive license 

does not meet this requirement.” Id. at 303. This further demonstrates 

that the Court’s holding was expressly limited to the first prong of 

licensed to practice, not whether the expert and defendant “actively 

practiced in same or substantially similar field.” As Plaintiff recognized, 

the issue in that case was focused on whether the inactive license of the 

retired expert satisfies the first prong. As a result, the Hummel decision 

provides no insight whatsoever into the matter at hand because the 

Court’s analysis was solely focused on licensure.  

Furthermore, a closer review of the Hummel decision only confirms 

that Plaintiff’s reliance is misplaced where that case proffers support for 

Fuller’s position and the district court’s interpretation. In rejecting the 

plaintiff’s arguments in Hummel, the Iowa Supreme Court made the 

following observations in support of its holding:  

But that isn't quite so. For one thing, the timeframes are 
different: section 147.139(1) focuses on the time when the 
expert is performing a specific role in the case; section 
147.139(2) focuses on the five years preceding the act or 
omission. In addition, Hummel overlooks that an expert 
could have a license that authorizes practice without 
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actually being engaged in practice or teaching; that 
would still satisfy section 147.139(1) as interpreted by 
Dr. Smith.  

 
Id. at 306 (emphasis added). Therefore, as the Court recognized in 

Hummel, as to section 147.139(2) it is irrelevant whether Dr. Franklin’s 

license allows him to practice in the same field as Fuller. Rather, it is 

critical that Dr. Franklin actually did practice in the field of family 

medicine, or something similar, in order to offer standard of care opinions 

against Fuller. 

Plaintiff’s brief criticizes the district court’s reliance on an 

“unpublished” decision by the Iowa Court of Appeals yet ironically does 

not point to any other source of authority to which the district court could 

have—let alone should have—looked for guidance if not Ward v. Unity 

Healthcare. Notwithstanding, Plaintiff’s criticism is wholly unfounded 

because it is premised entirely on an incorrect assertion that Ward is 

factually distinguishable from the case at hand. As the district court 

properly found, Plaintiff is wrong, and Ward is factually 

indistinguishable from the present case. 

Plaintiff’s argument based on Ward is entirely inconsistent with the 

Court of Appeals’ analysis and facts of that case. First, Plaintiff contends 
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the expert in Ward expressly declined to provide an opinion against any 

defendant physicians, which is incorrect. (See Pl. Br. at 22.) In Ward, the 

potential expert actually stated he would not offer opinions against any 

surgeon or hospitalist, despite that he was an emergency medicine 

physician that was previously a hospitalist. See Ward, 2021 WL 5918408, 

at *5. 

Furthermore, the Court of Appeals still expressly concluded that 

“[a]ccordingly, we agree with the district court that Dr. Kurtz was not 

qualified to provide expert testimony about the standard of care or breach 

against hospital administration, nurses, radiologists, surgeons, or 

hospitalists.” Id. The issue of expert’s qualifications was properly 

preserved and before the Court of Appeals, thus negating Plaintiff’s 

baseless contention that this “finding” was “at best, a misguided advisory 

opinion.” See id. at *4 (“Ward argues the district court erred in . . . finding 

that she failed to designate experts for both hospital administration and 

the hospitalists, surgeons, and other medical professionals who provided 

care to her. . . . When resisting the motions for summary judgment before 

the district court, Ward made arguments based on the qualification of 

her expert, Dr. Kurtz, pursuant to the standard pronounced in Iowa Code 
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section 147.139”). The district court in Ward considered and ruled upon 

the issue of the plaintiff’s expert’s qualifications in offering opinions 

against the surgeons and hospitalists, thus rendering it inconsequential 

that expert declined offering opinions against those providers for 

purposes of appellate review. See id. at *5 (“The district court found Dr. 

Kurtz was not qualified to testify against hospital administrators, 

nursing staff, Dr. Parvathareddy, Dr. M. Nadkarni, Dr. P. Nadkarni, and 

Dr. Kumar, pursuant to the qualification standards pronounced in Iowa 

Code section 147.139. Dr. Parvathareddy and Dr. M. Nadkarni are 

hospitalists who provide care for patients following admission to the 

hospital. Dr. Kumar and Dr. P. Nadkarni are general surgeons.”). “It is a 

fundamental doctrine of appellate review that issues must ordinarily be 

both raised and decided by the district court before we will decide them 

on appeal.” Meier, 641 N.W.2d at 537. Both of these requirements were 

satisfied in Ward. Therefore, Plaintiff is incorrect in contending that 

Ward’s holding was merely a “misguided advisory opinion.”  

Plaintiff’s arguments reflect a marked discrepancy from the district 

court’s ruling in terms of weight assigned to precedential authority. 

While Plaintiff calls for a broader, licensure-centered approach, the 
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district court’s ruling relied upon recent statutory amendments and 

controlling Iowa caselaw to determine the appropriate analytical 

framework. However, solely because section 147.139 expressly delineates 

“licensure” and “area of practice” as separate requisite elements, 

Plaintiff’s proffered framework is irreconcilable with the statute’s plain 

language. On the other hand, the district court’s analysis properly 

ensures that the expert satisfies all requirements imposed by section 

147.139 by considering both licensure and area of practice in 

determining whether the expert’s field is the same or a substantially 

similar field to the defendant. In any event, the only factor one needs to 

consider in deciphering which approach is correct is the one supported by 

Iowa caselaw, and that is the district court’s.  

Moreover, Plaintiff’s Brief levies criticism against the district court 

without any viable legal grounds for allegedly disregarding Iowa law’s 

policy preferences for merit-based adjudications and liberal admissibility 

of expert testimony. Plaintiff’s argument fails for the simple reason that 

the district court was wholly without authority to take those matters into 

regard in rendering its decision—there is no policy preference or general 

presumptions of law that can override the plain language of the statute 
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evidencing the Legislature’s intent. The district court’s sole task was to 

interpret the statutory language and apply the statute as written, which 

is precisely what it accomplished through its ruling. Like those that 

preceded it, Plaintiff’s argument fails to allege any error in the district 

court’s ruling with supporting grounds in Iowa law.  

The foregoing discussion not only reveals that Plaintiff wrongly 

contends that the district court erroneously viewed PA Fuller’s field of 

practice as “family medicine in walk-in clinics” but also reveals the 

flawed reasoning which compelled him to make that contention. The 

error that Plaintiff alleges in the district court’s ruling is that “family 

medicine in walk-in clinics” is a “specialty” which is not included in “any 

of the relevant statutory language from section 147.136A.” (Pl. Br. at 17.) 

The rudimentary problem with Plaintiff’s allegation is that the “error” he 

identifies is only an error under his own subjective reading of Iowa law, 

which, as established already herein, is manifestly incorrect and 

inconsistent with the statutory framework and relevant authority 

interpreting it. As a result, Plaintiff fails to identify any legal errors in 

the district court's ruling appropriate for correction on appellate review.   

CONCLUSION  
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For the foregoing reasons, the district court did not err in 

dismissing Plaintiff’s case for failure to comply with Iowa Code section 

147.139. As established herein, the district court correctly determined 

that Plaintiff’s expert does not satisfy the requisite qualifying standards 

of Iowa Code section 147.139 and thus cannot offer any opinions in this 

case regarding the applicable standard of care. In addition, the doctrine 

of error preservation provides independent and alternative grounds for 

affirmance on appeal. Because Plaintiff never raised the issue of 

statutory interpretation at the district court, there is no prior ruling on 

the interpretation of section 147.139 for this Court to review. Therefore, 

the district court’s ruling granting Defendant’s Motion to Dismiss should 

be affirmed on appeal. 

Although this case presents a particularly one-sided application of 

the statute, a proper statutory interpretation analysis reveals that 

section 147.139 is clear and unambiguous. The clear import of Iowa Code 

section 147.139 is that it requires substantial similarity not only with 

regard to the occupation or profession but also with regard to the 

particular specialty or area of practice within that occupation or 

profession. Such an interpretation is supported by the plain language of 
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the statute, case law construing the statute, as well as the manifest 

intent of the legislature to avoid absurd results flowing from a contrary 

interpretation.  

In sum, Plaintiff’s arguments fail to establish the existence of any 

legal error in the district court’s ruling because it is premised solely upon 

Plaintiff’s own mistaken interpretation of Iowa law and Iowa Code 

section 147.139. As explained in the discussion above, Plaintiff interprets 

section 147.139 in a way that is not merely inconsistent with well-

established principles of statutory interpretation, it directly violates 

several such principles as set out in Iowa caselaw. Because Plaintiff’s 

argument fails for lack of any discernable supporting basis in Iowa law, 

so too does his entire appeal fail for lack of any identifiable legal error in 

the district court’s ruling. Accordingly, Plaintiff’s argument fails to 

identify the appropriate focal point for the analysis and thereby fails to 

establish the existence of a legal error in the district court’s ruling, which 

leaves nothing to be corrected by reversing the ruling on appeal.  

 

 

 



52 
 

REQUEST FOR ORAL ARGUMENT 
 

Defendant requests to be heard in oral argument on all issues 

presented in this appeal.  
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