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STATEMENT OF THE ISSUES ON APPEAL

In instructing the jury on a claim for breach of fiduciary duty, the
court used a preponderance-of-the-evidence standard on the elements
of existence of duty and breach. The Brauneckers did not object to
these instructions or the Special Verdict Form. Nevertheless, the
Brauneckers now object because a third question on the Special
Verdict Form, which the jury had no occasion to consider, used a
clear-and-convincing standard on the element of causation. By
accepting the instructions and Special Verdict Form, did the
Brauneckers waive their objections? If not, since the jury did not
consider the third question, have the Brauneckers established a
prejudicial error of law?

Under the Iowa Securities Act, a claim against “control persons” is
subject to a five-year statute of repose. The Brauneckers asserted a
claim against Berthel Fisher’s “control persons” based upon alleged
Securities Act violations occurring between seven and sixteen years
prior to the Brauneckers initiating their lawsuit. Did the trial court err
in dismissing the claims as barred by the five-year statute of repose?

Under lowa law, there is no cause of action for violation of industry
rules, but a violation may constitute a breach of a contractual
agreement to follow those rules. The Brauneckers asserted a breach-
of-contract claim premised upon Berthel Fisher’s alleged failure to
follow industry rules; however, the Brauneckers could not identify a
contract obligating Berthel Fisher to comply with those rules. Did the
trial court err in dismissing the Brauneckers’ breach-of-contract claim
due to the lack of the necessary contractual provision?

Iowa has never recognized a cause of action based upon the tolling
theories “doctrine of continuous advice” or “continuum of negligent
advice.” Did the trial court err in dismissing the Brauneckers’ causes
of action asserting violations of the doctrines? And, since the
Brauneckers’ claims failed on the merits, rather than the statute of
limitations, were the Brauneckers prejudiced by the dismissal?
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Under Iowa law, all relevant evidence is admissible unless barred by
another rule of evidence. Did the trial court abuse its discretion in
permitting Berthel Fisher to introduce evidence regarding the
Brauneckers’ investment history to demonstrate the absence of factors
such as dominance and dependence? Or to use the evidence of the
other 40+ investments omitted from the case to cross-examine the
Brauneckers’ experts regarding their “sampling” theory of liability?

Under the lowa Rules of Evidence, a party may not introduce
evidence of a person’s character to prove that person acted in
accordance with that trait. Nor may parties introduce evidence of a
settlement to prove the validity of a claim. Did the trial court abuse its
discretion in barring the Brauneckers from introducing allegations or
settlements in other cases to argue that the jury should find for them
because Berthel Fisher had “systemic” problems with due diligence?

In addition, under Iowa law, the proper measure of damages in a
securities-fraud case is out-of-pocket damages. Plaintifts will
sometimes ask for “well-managed portfolio” damages; however,
courts from across the country have held that the theory is too
speculative to be admissible. Did the district court abuse its discretion
in prohibiting the Brauneckers from introducing evidence regarding
“well-managed portfolio” damages?

Under the lowa Rules of Civil Procedure, parties may produce
documents either as they are maintained in the ordinary course of
business or grouped according to request for production of documents.
Having concluded that Berthel Fisher had produced its documents as
they were maintained in the ordinary course of business, did the trial
court abuse is discretion in denying the Brauneckers’ motion to
compel Berthel Fisher to create an index of documents or organize
them to correspond to specific requests? Even if it were an abuse of
discretion, did the trial court’s ruling prejudice the Brauneckers?

12



ALTERNATIVE BASIS TO AFFIRM

Under Iowa law, the statute of limitations begins to run when an
injured person discovers, or in the exercise of reasonable care should
have discovered, the allegedly wrongful act. Between seven and
twelve years before commencing the lawsuit, the Brauneckers knew
of losses on their investments, which they attributed to alleged actions
by Berthel Fisher. Given the Brauneckers’ undisputed knowledge, did
the trial court err in not dismissing the Brauneckers’ claims as barred
by the five-year statute of limitations?

“Proximate cause” or “loss causation” is an element of each of the
Brauneckers’ causes of action. In the securities context, establishing
loss causation requires proving a causal link between the alleged
wrongful act and a decline in a security’s value. The Brauneckers
admitted they do not know why their investments declined in value
and failed to present any evidence at trial to establish the reasons why
their investments incurred losses. Did the trial court err in refusing to
dismiss the Brauneckers’ claims for lack of loss causation?

13



ROUTING STATEMENT

The Brauneckers’ appeal is “appropriate for summary disposition.”
Iowa R. App. P. 6.1101(3)(b). The Brauneckers’ appeal does not present any
constitutional or unique legal issues. It does not concern an issue of first
impression, issues over which there are conflicts of laws, changing legal
principles, or attorney discipline. Transfer of the appeal would be
appropriate. See lowa R. App. P. 6.1101(2)(a), (b), (c), (e), (f).

However, Berthel Fisher raises two additional issues, which may
warrant retaining the case. The first concerns the trial court’s failure to
dismiss the Brauneckers’ claims as barred by the statute of limitations,
despite undisputed evidence that the Brauneckers knew of losses on their
investments as many as twelve years before bringing the claim. The second
concerns the trial court’s failure to dismiss the Brauneckers’ claims despite
an undisputed lack of evidence establishing loss causation—a necessary
element of each claim. There are few cases addressing this last element, and
the cases that exist appear to be in some degree of conflict. This case allows

the Supreme Court to add clarity to this crucial element of tort cases.
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NATURE OF THE CASE

The Brauneckers appeal from an order for summary judgment, several
evidentiary rulings, and jury instructions following court orders and a jury
verdict dismissing their claims to recover investment losses on twenty (of
approximately sixty) investments they purchased through Berthel Fisher, a
FINRA registered broker-dealer, on behalf of two revocable trusts and a
family limited partnership they control.! (See generally Petition (D0001)
(2/23/23); Order for Judgment (D0286) (3/4/25) at 3-4.)

In February 2023, as many as twelve years after learning of these
losses, the Brauneckers initiated this suit alleging various claims over the
sale of the investments. (See D0286.) The Brauneckers also named three of
Berthel Fisher’s current or former officers, Tom Berthel, Rick Murphy, and
Ron Brendengen (collectively, the “Individual Defendants.”), alleging they
were vicariously liable as “control persons” of Berthel Fisher. (D0001 at
9 4.) By stipulation, the case was transferred to the lowa Business Specialty
Court, where it was assigned to the Hon. Jeffrey D. Bert. (Order Assigning

Case (D0007) (3/22/23).)

I Although the investments were purchased by the Trusts or Family
Partnership, for the ease of reading, Berthel Fisher will simply refer to the
parties collectively as “the Brauneckers” throughout this appeal.
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The case proceeded to discovery, where the case was subject to
multiple discovery motions, including motions over the scope of discovery
and format of document production. (See, e.g., Pltfs.” Mot. to Compel
(D0024) (7/12/23); Berthel Fisher’s Mot. to Compel (D0040) (11/14/23),
Berthel Fisher’s Mot. to Compel (D0046) (12/7/23).) After more than a year
of discovery, three amended petitions, and numerous discovery motions, the
parties filed cross-motions for summary judgment. (3d Amend. Pet. (D0120
(7/18/24)); Pltfs.” Mot. for Summ. Judg. (D0127) (8/27/24); Ind. Defs.” Mot.
for Summ. Judg. (D0147) (8/28/24); Berthel Fisher’s Mot. for Summ. Judg.
(D0149) (9/6/24).) These motions resulted in some, but not all, of the
Brauneckers’ claims being dismissed. (Order on Summ. Judg. (D0209)
(11/20/24) at 52.) The parties filed cross-motions for reconsideration. (PItfs.’
Mot. for Reconsideration of Summ. Judg. Order (D0217) (12/2/24); Berthel
Fisher’s Mot. for Reconsideration of Summ. Judg. Order (D0219)
(12/5/24).) These motions resulted in one additional cause of action being
dismissed. (Order Denying Pltfs.” Mot. for Reconsideration (D0239)
(2/3/25); Order on Berthel Fisher’s Mot. for Reconsideration (D0242)
(2/6/25).)

The case proceeded to a nine-day trial. At the close of Plaintiffs’ case-

in-chief, and again at the close of evidence, Berthel Fisher moved for
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directed verdict. (Day 7 22:22-30:1; Berthel Fisher’s Mot. for Directed
Verdict (D0282 (2/26/25)); Day 8 138:23—140:18.) The trial court reserved
ruling on the motions. (Day 7 44:9-22; Day 8 142:17-22.) The case was
submitted to the jury. One hour and twenty-five minutes later, the jury
returned its verdict in favor of Berthel Fisher on each of the Brauneckers’
counts. (Order on Jury Verdict (D0285) (3/4/25).) On March 4, 2025, the
trial court dismissed a final, equitable claim asserted by the Brauneckers.
(D0286.)

The Brauneckers now appeal the dismissal of certain claims, several

evidentiary rulings, and instructions within the Special Verdict Form.
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STATEMENT OF THE FACTS?
I. The Parties.

Plaintiffs James and Kriste Braunecker are a husband and wife from
St. Louis, Missouri. (D0209 at 2.) For nearly 40 years, Mr. Braunecker
worked for Drake Corporation, a manufacturer of carbide tools. (/d.) For
almost 30 of those years, Mr. Braunecker served as Drake Corporation’s
President. (D0286 at 4.)

The Brauneckers are co-trustees of the James L. Braunecker
Revocable Trust and the Kriste A. Braunecker Revocable Trust. The
Brauneckers also control a limited partnership named the Braunecker Family
Partnership, L.P. (D0286 at 3.)

Berthel Fisher is a FINRA-registered broker-dealer based in Cedar
Rapids, lowa. (D0286 at 4.) Berthel Fisher sells stocks, bonds, and other
securities through its network of registered representatives. (D0209 at 2-3.)
Registered representatives are not employees of Berthel Fisher, but instead

work as independent contractors affiliated with the firm. (/d.) Three of

2 The Brauneckers omitted a factual background. But see Iowa R. App.
P. 6.903(2)(a)(6). Although some of the legal issues could be addressed
without a lengthy factual history, a brief recitation of the facts provides
context for the issues raised before and during trial.
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Berthel Fisher’s current or former executives, Tom Berthel, Rick Murphy,
and Ron Brendengen, were also originally named as Defendants. (/d. at 3.)

II1. This is a case of investor’s remorse.

A. Between 2004 and 2015, the Brauneckers purchased sixty
non-traded investments through Berthel Fisher.

This is a case of investor’s remorse concerning twenty (of
approximately sixty) non-traded investments the Brauneckers purchased
through Berthel Fisher.

Mr. Braunecker has a long history of investing, often investing for
tax-motivated reasons.’ Mr. Braunecker first began investing in the 1980s,
mostly purchasing mutual funds. (D0209 at 3; Day 3 6:21-7:6.) In 1986,
following a change in tax laws, Mr. Braunecker stopped buying mutual
funds and began purchasing individual stocks. (D0209 at 3; Day 3 121:23—
122:5.) In 2001, Mr. Braunecker began to diversify his holdings to include
alternate forms of investments, including non-traded investments such as
REITs or limited partnerships. (D0209 at 3; Day 3 125:16-19.)

In 2004, the Brauneckers met a Berthel Fisher registered
representative named Alvery Bartlett (“Bartlett™). Soon afterward,

Mr. Braunecker began purchasing non-traded investments through Bartlett

3 Although Ms. Braunecker was a co-trustee of the Trusts, she did not have
material participation in the investment process. (See D0209 at 3.)
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and Berthel Fisher. During this period, Mr. Braunecker and Bartlett would
frequently discuss potential investments. (D0209 at 3.) If Mr. Braunecker
was interested in a program, Bartlett or a member of his team would provide
Mr. Braunecker with a prospectus or private placement memorandum. (See
id.) Mr. Braunecker would review the disclosure documents, consider his
financial and tax situation, and decide whether to make the investment. (See
D0209 at 4.) Mr. Braunecker “called the shots” with respect to his
investments. (D0286 at 6; Day 5 15:4-25.)

All told, the Brauneckers purchased more than sixzy non-traded
investments through Bartlett and Berthel Fisher. (Trial Ex. 1052.) Some
investments were successful; some were not. (See D0120 at 49 42-43.) As
early as 2010, the Brauneckers knew that one of the investments, “Formosa
Films,” had resulted in complete or near-complete losses. (Trial Ex. 1081
at 2; see also D0286 at 5; D0209 at 5; Day 4 36:6-37:13.)

After learning of these losses, the Brauneckers felt “wronged” and
started to distrust Bartlett. (Day 4 39:11-41:6; D0286 at 5—6; Trial
Ex. 1145.) The Brauneckers also began questioning Berthel Fisher’s due-
diligence process—whereby Berthel Fisher would determine if an
investment would be suitable for at least some investors before allowing

registered representatives to sell the products. (D0286 at 5-6; Day 4 39:14—
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17.) By 2015, the Brauneckers were considering legal action against Bartlett
and, due to their growing distrust, stopped investing through Bartlett. (See
DO0209 at 6; see also Trial Ex 1052; Day 5 21:14-21.)

In August 2016, Bartlett dissociated from Berthel Fisher and joined
another broker-dealer, Arete Wealth Management, Inc. (“Arete”). (Day 5
9:7-10.) Soon after, the Brauneckers opened new accounts at Arete and
transferred any investments held within a Berthel Fisher account to Arete.
(D0209 at 6-7.) By that point, the Brauneckers no longer trusted Bartlett’s
advice. (Id.; Day 5 21:14-21.) In 2018, the Brauneckers closed their Arete
accounts and ended their relationship with Bartlett and Arete. (D0209 at 6—7;
Day 5 25:6-23.)

B.  More than six years later the Brauneckers brought this

lawsuit over 20 of the 60+ investments purchased through
Berthel Fisher.

In February 2023, more than six years after ending their relationship
with Berthel Fisher (and as many as twelve years after learning of losses that
were the subject of the lawsuit), the Brauneckers filed the underlying
petition in the Iowa District Court in and for Linn County. (D0001.)

In a verbose and vague petition, the Brauneckers alleged that 20 of the
60+ investments purchased through Berthel Fisher had been procured

through unspecified acts of fraud/non-disclosure and breaches of fiduciary or
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contractual duties. (/d.) The Brauneckers’ primary allegations centered on
their contention that Berthel Fisher had failed to conduct proper due
diligence on the investments before offering them for sale. (/d.) The
Brauneckers also named three of Berthel Fisher’s current or former directors
and officers as defendants, alleging they were vicariously liable as “control
persons” of Berthel Fisher. (/d.)

By stipulation, the case was transferred to the lowa Business Specialty
Court, where it was assigned to the Hon. Jeffrey D. Bert. (D0007.)
Discovery was contentious and resulted in several discovery motions. (See,
e.g., D0024; D0040; D0046.) Among other things, the Brauneckers objected
to how Berthel Fisher had produced its customer files, due-diligence files,
and other documents responsive to the Brauneckers expansive discovery
requests. (Pltfs.” Mot. to Compel (D0049) (12/13/23) at 23-24.) The trial
court disagreed, finding that Berthel Fisher had produced its documents as
they were maintained in the ordinary course of business. (Order on Pltfs.’
Mot. to Compel (D0065) (1/6/24) at 14—15.) The Brauneckers sought
reconsideration of that order, which the trial court denied. (Pltfs.” Mot. to
Reconsider Jan. 26 Order (D0070) (2/6/24); Order Denying Pltfs.” Mot. to
Reconsider (D0084) (3/4/24).) Two months later, the Brauneckers raised the

issue a third time, and the trial court again denied the motion. (Pltfs.” 3/29/24
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Mot. to Compel (D0090) (3/29/24) at 3—6; Order on Pltfs.” 3/29/24 Mot.
(DO105) (6/17/24) at 12—13.)

At the close of discovery, the parties made cross-motions for summary
judgment. (D0127; D0147; D0149.) The Brauneckers sought an order
finding Berthel Fisher and the Individual Defendants liable on each of the
asserted causes of action, as well as making other proclamations regarding
the law applicable to Berthel Fisher. (D0127 at 2—3.) Berthel Fisher asked
for all claims to be dismissed because, among other things, the claims were
barred by statutes of limitations. (D0149, Mot. at § 2.) Berthel Fisher also
argued that the Brauneckers lacked admissible evidence necessary to
establish elements of their causes of action, including a lack of evidence of
loss causation. (/d. at 9§ 3.) The Individual Defendants moved to dismiss the
claims as barred by a five-year statute of repose. (D0147.)

The trial court denied the Brauneckers’ motion, granted the Individual
Defendants’ motion, and partially granted Berthel Fisher’s motion. (D0209.)
The net result was dismissal of four causes of action, including the only
claim asserted against the Individual Defendants. (/d. at 52.) Each side
moved for reconsideration. (D0217; D0219.) The trial court denied the
Brauneckers’ motion and granted, in part, Berthel Fisher’s motion, resulting

in one additional cause of action being dismissed. (D0239; D0242 at 10.)
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III. The jury finds in favor of Berthel Fisher on all counts.

The case was set for trial. In anticipation of trial, each side filed
several motions in limine. Relevant to this appeal, Berthel Fisher and the
Individual Defendants moved to exclude the introduction of evidence
pertaining to other lawsuits, complaints, investigations, or regulatory actions
against Berthel Fisher. (Defs.” Mot. in Limine No. 1 (D0178) (10/17/24).)
Berthel Fisher also moved to exclude evidence relating to seven investments
for which the Brauneckers had not obtained expert opinions regarding
Berthel Fisher’s due diligence. And Berthel Fisher moved to prohibit the
Brauneckers from presenting a “well-managed portfolio” theory of damages.
(Defs.” Mot. in Limine No. 5 (D0183) (11/15/24); Defs.” Mot. in Limine No.
4 (DO188) (11/15/24).) The trial court granted each of these motions. (Order
on Mots. in Limine (D0243) (2/6/25) at 4-6, 8—13.)

On the first day of trial, before opening arguments, the Brauneckers
filed a motion, styled as an offer of proof, asking the trial court to reverse its
orders on certain motions in limine. (Pltfs.” Pre-trial Mem. (D0267)
(2/18/25); Day 1 5:15-21.) As part of the motion, the Brauneckers asked to
be permitted to use a “sampling” theory to establish liability. Berthel Fisher
objected to this “sampling” theory as unsupported by the experts’ opinions,

unrecognized by any court, and an improper form of character evidence.
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(Day 2 9:9-13:3.) Nevertheless, the court allowed the Brauneckers to
proceed over Berthel Fisher’s objections—bringing seven investments back
into the case.* (Day 2 16:24-18:12.)

Trial was conducted over the ensuing two weeks. During trial, Berthel
Fisher demonstrated, through the cross-examination of Mr. Braunecker, that
Mr. Braunecker could not recall any representations made to him by Bartlett
regarding Berthel Fisher’s due diligence. (Day 3 199:20-200:8.) Berthel
Fisher also elicited testimony and presented exhibits demonstrating that the
Brauneckers had known of losses on the various investments at issue—
including through final K-1s—eight to twelve years before commencing the
case. (See, e.g., Day 4 196:1-197:4; see also D0286 at 8 (“The evidence
establishes that by June 2016, James Braunecker had questions about all 20
investments listed in the Petition.”).) Berthel Fisher also confirmed that the
Brauneckers distrusted Bartlett by 2015, transferred their investments to
Arete in 2016, and closed their Berthel Fisher accounts soon after. (See, e.g.,
Day 5 21:14-21, 22:5-14, 25:6-20; see also D0209 at 6-7.)

Closing arguments were held the morning of the ninth day of trial, and

the jury was given the case that afternoon. (Day 9 110:14.) An hour and

4 This includes investments that the Brauneckers had known to be a
complete loss as far back as 2010.
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twenty-five minutes later, the jury returned a verdict in favor of Berthel
Fisher on all counts. With each cause of action, the jury concluded that the
Brauneckers had failed to establish the very first element of the claim.
(Special Verdict Form (D0283) (3/3/25).) Because the Brauneckers had
failed to establish that first element, the jury had no need or reason to
consider any of the other elements, including damages. (See id.) Nor did the
jury have reason or opportunity to consider Berthel Fisher’s statute-of-
limitations defense. (See id.)

On March 4, 2025, the Court entered an order on the jury verdict,
dismissing counts submitted to the jury. (D0285.) On the same day, the
Court dismissed the Brauneckers’ equitable claim (Count VII — Constructive
Fraud), finding that the Brauneckers had failed to prove that a fiduciary
relationship existed between the parties. (D0286.)

On March 27, 2025, the Brauneckers initiated this appeal. (Notice of

Appeal (D0295) (3/27/25).
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ARGUMENT ON APPEAL

The Brauneckers identify seven alleged errors by the trial court they
contend warrant reversal. The Brauneckers are wrong on all seven points.
The Court should reject each of the Brauneckers’ claimed bases for appeal.

I. The trial court already instructed the jury on breach of fiduciary
duty using a preponderance-of-the-evidence standard.

A. Preservation of Error and Standard of Review.

Berthel Fisher agrees that this Court reviews jury instructions to
determine whether there has been a prejudicial error of law. See Eisenhauer
exrel. T.D. v. Henry Cnty Health Ctr., 935 N.W.2d 1, 9 (Iowa 2019). In
considering whether an instruction is supported by substantial evidence, the
court gives the evidence the most favorable construction it will bear in favor
of supporting the instruction. /d.

Berthel Fisher disagrees that the issue was preserved for appeal. The
Brauneckers accepted the instructions and Special Verdict Form they now
seek to challenge. Olson v. Sumpter, 728 N.W.2d 844, 848—49 (Iowa 2007).
To the extent the Brauneckers raised any objections, those objections were
insufficient to preserve the issue for appeal. /d. (“The objection must be
sufficiently specific to alert the trial court to the basis of the complaint so

that if error does exist the court may correct it before placing the case in the
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hands of the jury.”) (quoting Boham v. City of Sioux City, 567 N.W.2d 431,
438 (Iowa 1997)).

B. Argument.

The Brauneckers’ first point of error concerns the standard of proof on
a breach-of-fiduciary-duty claim. The Brauneckers object to the use of a
clear-and-convincing standard, rather than a preponderance-of-the-evidence
standard, when determining whether the Brauneckers had established the
existence of a fiduciary duty.’

But the premise of the objection is wrong. The trial court already used
a preponderance-of-the-evidence standard. As initially proposed by Berthel
Fisher, Question 1 of the Special Verdict Form (concerning the existence of a
fiduciary duty) used a clear-and-convincing standard. (See Day 9 34:11-17.)
The Brauneckers objected, asking that the Special Verdict Form be changed
to a preponderance-of-the-evidence standard. (/d.)

In response, Berthel Fisher proposed that the first question use a
preponderance-of-the-evidence standard, but that the second and third

question (concerning breach and damages) use a clear-and-convincing

> The Brauneckers suggest the error occurred in the instructions; however,
the source of their objection is the Special Verdict Form. (See App. Br. at 14
(citing D0283), Day 9 35:1-37:25); see also (Jury Instructions (D0284)
(3/3/25) at In Nos. 11-14 (using a preponderance-of-the-evidence standard);
Day 9 9:9-15:21 (not objecting to instructions).)
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standard. (/d.) The trial court rejected that proposal. Instead, the trial court
used a preponderance-of-the-evidence standard for the first two questions
(existence of duty and breach), reserving the higher standards for the third
question (causation). (/d.; see also D0283 at Question Nos. 1-3.) The
Brauneckers said this was an acceptable result. (Day 9 39:12

(“MR. BOLIVER: We can live with that.”).)

In other words, not only did the Special Verdict Form use the very
standard the Brauneckers now argue should have been used, but the
Brauneckers waived any objection by accepting the Special Verdict Form as
proposed by the trial court. The Brauneckers’ objection should be rejected on
that basis alone. See Olson, 728 N.W.2d at 848—49.

One question—Question No. 3—did require “a preponderance of the
clear, convincing, and satisfactory evidence.” (D0283.) That was the correct
standard. The Brauneckers’ breach-of-fiduciary-duty claim was premised
upon an alleged non-disclosure of information relating to Berthel Fisher’s
due diligence. (See D0120 at 99 148-150; D0283 at Question No 2.)
Because the claim was based upon an alleged non-disclosure, the
Brauneckers needed to establish their claim using a heightened standard of
proof. See lowa Jury Instr. 810.2 (requiring a plaintiff to prove elements of

fraudulent non-disclosure “by a preponderance of clear, satisfactory, and
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convincing evidence”). But even if the Brauneckers had demonstrated that
question to be an error, it was a harmless one. The jury never reached the
question because it concluded that no fiduciary duty existed in the first
instance. (See D0283 at Question No. 1.) See also Struve v. Struve, 930
N.W.2d 368, 378 (Iowa 2019); Jones v. Univ. of lowa, 836 N.W.2d 127, 140
(Iowa 2013) (“It 1s well-settled that nonprejudicial error is never ground for
reversal on appeal.”).

The Brauneckers’ arguments on the perceived error are similarly
perplexing. The “argument” consists of little more than a lengthy quote from
an unreported decision addressing cross-motions for summary judgment,
Barber v. First Republic Grp., LLC, No. C-06-3076, 2008 WL 2356868,
at *16—17 (N.D. lowa June 6, 2008). In that order, the U.S. District Court
addressed whether the plaintiff had sufficiently alleged a claim for breach of
fiduciary duty against a broker-dealer. See id. at *1. Nothing in the
blockquote addresses jury instructions or the proper burden of proof. And it
certainly does not provide a basis for finding the Special Verdict Form or

instructions to have been a prejudicial error. The objection must be rejected.
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II.  The district court properly dismissed the Brauneckers “control
person” claim as barred by the statute of repose.

A. Preservation of Error and Standard of Review.

Berthel Fisher disagrees that the issue was preserved for appeal. The
Brauneckers failed to include the dismissal of the Individual Defendants as a
basis for their appeal. See lowa R. App. P. 6.102(2)(a). Berthel Fisher agrees
that summary judgment is reviewed for errors of law.

B. Argument.

The Brauneckers’ second assignment of errors concerns the dismissal
of their “control person” claim under lowa Code § 502.509(7)(a).

The trial court properly dismissed the claim on summary judgment.
The claim was barred by a five-year statute of repose, codified at [owa Code
§ 502.509(10). (D0209 at 43—51.) Under that statute, a claim is barred unless
it is brought “within the earlier of two years after discovery of the facts
constituting the violation or five years after the violation.” lowa Code
§ 502.509(10). The five-year statute of repose bars any claim if five years
have passed, regardless of the plaintiff’s knowledge. /d.; see also McGraw v.
Wachovia Sec., LLC, No. 08-cv-2064, 2009 WL 2949290, at *10 (N.D. lowa
Sept. 10, 2009).

On appeal, the Brauneckers argue that the dismissal was an error, but

fail to cite, quote, or construe the statute of repose at issue. (See App. Br.
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at 18-24.) Instead, the Brauneckers cite various cases discussing when an
investor should be deemed to be on notice of a claim sounding in securities
fraud. (See id. at 20 (citing Hudak v. Economic Research Analysts, Inc., 499
F.2d 996 (5th Cir. 1974)), at 22 (citing Saguz v. Global Agricultural Invs.,
LLC, No. 11-cv-3059, 2014 WL 3779072, at *17 (N.D. lowa July 31,
2014).)

The Individual Defendants have filed their own opposition to the
appeal, so Berthel Fisher need not spend significant time on the issue.
Suffice to say that the Brauneckers’ arguments are misdirected. Dismissal
was premised on a five-year statute of repose. Whether or not the
Brauneckers were on inquiry notice (which, given their undisputed
knowledge of losses, they were as a matter of law), the claims were still
barred.

Ultimately, the issue is academic. To establish a claim for control-
person liability, the Brauneckers needed to first establish a violation of the
Securities Act by Berthel Fisher. See lowa Code § 502.509(7)(a). The
Brauneckers failed to do so, as the jury rejected each of their causes of
action. Thus, even if the Individual Defendants had remained in the case, it
would not have mattered. Without an underlying claim, there was nothing to

hold the Individual Defendants vicariously liable for.
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III. The trial court properly dismissed the Brauneckers’ breach-of-
contract claim.

A. Preservation of Error and Standard of Review.

Berthel Fisher agrees that the issue was preserved for appeal. Berthel
Fisher further agrees that review is for corrections of errors at law.

B. Argument.

The Brauneckers’ next point of error concerns the trial court’s
dismissal, on summary judgment, of their breach-of-written-contract claim,
premised upon alleged violations of FINRA rules and standards.® (App. Br.
at 24-29.) The trial court correctly dismissed that claim because the
Brauneckers failed to establish the existence of a written contract requiring
Berthel Fisher to comply with FINRA rules and standards. (D0209 at 26—
31.)

The Brauneckers’ breach-of-contract theory has always been a moving
target. As originally pled, the Brauneckers alleged the existence of a “written
contracts for financial services via BFCFS documentation, statements and

other documents (subscription agreements etc.).” (D0001 at g 84; D0120

® The claim must be premised upon a written contract because claims based
upon oral contracts have a five-year statute of limitations, which is not
subject to the discovery rule. See lowa Code § 614.1(4); Benskin, Inc. v.

W. Bank, 952 N.W.2d 292, 303 (Iowa 2020); Hamm v. Allied Mut. Ins., 612
N.W.2d 775, 784 (Iowa 2000).
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at 9§ 104.) During discovery, Mr. Braunecker testified that the contract(s) at
issue were the subscription agreements between customers and the
investment sponsors (to which Berthel Fisher is not a party). (See D0149,
Statement of Undisputed Fact No. 229.) When the parties filed cross-
motions for summary judgment, the Brauneckers changed theories and took
the position that the “contract” was an ambiguous “covenant . . . [to] follow
exchange rules and customs.” (See D0127 at 60-61 (citing lowa Grain v.
Farmers Grain & Feed Co., 293 N.W.2d 22, 23 (Iowa 1980)).)

The problem with the Brauneckers’ theory—which the trial court
correctly identified—is that none of the documents comprising the alleged
contract obligate Berthel Fisher to follow industry rules or customs. (D0209
at 28 (“Without an identifiable contract that explicitly states the terms and
conditions as the Plaintiffs allege, the Court finds that the breach of contract
claim fails.”).) The Brauneckers sought reconsideration of the trial court’s
ruling, arguing that such a provision was unnecessary because “compliance
with FINRA and SEC rules is inherently mandatory.” (D0217 at 1-2.) The
Brauneckers did not cite a single authority to support that proposition.
Understandably, the trial court correctly declined to reconsider its order.

(D0239.)
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The trial court was correct, and this Court should affirm the dismissal.
To establish a breach of written contract, the Brauneckers needed to identify
a written agreement imposing a contractual duty to follow industry rules.
See Iowa Grain, 293 N.W.2d at 24. The Brauneckers failed to do so. The
only document the Brauneckers argue constitutes the written contract is
Berthel Fisher’s client account form. (See App. Br. at 26-27; see also D0209
at 27 (“The Plaintiffs have identified their client account forms as the
contracts at issue . . . .”).) But “the client account forms do not have any
terms and conditions that set out following industry rules or other terms and
conditions for [Berthel Fisher].” (D0209 at 27.)

Now on appeal, the Brauneckers again argue that industry rules
automatically form the terms and conditions of the parties’ contract. (See Br.
at 26 (“While the exact working of a broker-dealer’s contract might vary, the
obligation to follow FINRA rules is a fundamental aspect of the relationship
with a customer.”).) The Brauneckers still have yet to cite a single authority
to support that proposition, which stands directly at odds with the Supreme
Court’s holding in lowa Grain. As the Supreme Court recognized, there is a
difference between industry rules and contractual obligations. See id. at 24

(noting that the issue presents “a different question”).
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If the Brauneckers’ argument were given credence, it would eviscerate
the widely accepted principle that violations of industry rules do not create
private rights of action. See lowa Grain, 293 N.W.2d at 24; MM &S Fin., Inc.
v. Nat’l Ass 'n. of Sec. Dealers, Inc., 364 F.3d 908, 912 (8th Cir. 2004);
Hauptman v. Interactive Brokers, LLC, 349 F. Supp. 3d 292, 295-96
(S.D.N.Y. 2018); Fox v. Lifemark Sec. Corp., 84 F. Supp. 3d 239, 245
(W.D.N.Y. 2015). Any customer, in any regulated industry, could turn a rule
violation into a private cause of action by recasting it as a claim for breach
of contract. The Court would, in effect, overturn decades of well-established
caselaw holding that violation of industry rules do not create private causes
of action. See lowa Grain, 293 N.W.2d at 24; see also MM&S Fin., 364 F.3d
at 912 (“Any attempt by MM&S to bypass the Exchange Act by asserting a
private breach of contract claim for violations of section 78s(g)(1) is
fruitless.”); Luis v. RBC Capital Markets, LLC, 401 F. Supp. 3d 817, 828-29
(D. Minn. 2019) (rejecting attempt to cast violations as a breach-of-contract
claim and citing cases for support); Valelly v. Merrill Lynch, Pierce, Fenner
& Smith, Inc., 464 F. Supp. 3d 634, 645 (S.D.N.Y. 2020) (“Plaintiff cannot
circumvent the lack of a private right of action for violations of industry

rules merely by recasting her claim as a violation of a common law duty.”).
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The trial court correctly rejected the Brauneckers’ attempt to
circumvent the long-standing principle that violations of exchange rules do
not give rise to private causes of action by dismissing the breach-of-contract
claim. This Court should affirm that decision.

IV.  The trial court properly dismissed the Brauneckers’ claim for

“continuous advice and continuum of neglect,” as these are not
recognized causes of action.

A. Preservation of Error and Standard of Review.

Berthel Fisher agrees that the issue was preserved for appeal. Berthel
Fisher further agrees that review of a grant of summary judgment is for
errors at law.

However, as will be addressed below, the Brauneckers’ objection
concerns how the trial court applied their tolling arguments. Thus, the issue
is better characterized as an evidentiary dispute, which is governed by an
abuse-of-discretion standard. See Wailes v. Hy-Vee, Inc., 861 N.W.2d 262,
264 (Iowa Ct. App. 2014). In the alternative, the issue constitutes a dispute
over how the jury was instructed on the statute of limitations. This requires a
showing of prejudicial error of law. Eisenhauer ex rel. T.D., 935 N.W.2d

at 9.
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B. Argument.

In the Brauneckers’ various petitions, the Brauneckers included, as a
separate cause of action, a claim for “Doctrine of Continuous Advice or
Continum [sic] of Negligent Advice.” (D0001 at 9 90—104; D0120 at
99 110-128.)

Iowa has never recognized a cause of action for “doctrine of
continuous advice” or “continuum of negligent advice.” Instead, these are
tolling concepts, which plaintiffs have unsuccessfully tried to invoke to toll
statutes of limitations, usually in cases involving legal or medical
malpractice. See, e.g., Estate of Anderson ex rel. Herren v. lowa
Dermatology Clinic, PLC, 819 N.W.2d 408, 417 (Iowa 2012) (medical
malpractice); Langner v. Simpson, 533 N.W.2d 511, 521-22 (Iowa 1995)
(medical malpractice); McClendon v. Beck, 569 N.W.2d 382, 385 (Iowa
1997) (medical malpractice); Scott v. Gen. Cas. Ins. Co., No. 01-0338, 2003
WL 288959 (Iowa Ct. App. Feb. 12, 2003) (rejecting continuous-treatment
doctrine as basis to toll the statute of limitations on claims against insurer);
cf. Skadburg v. Gately, 911 N.W.2d 786, 796 (Iowa 2018) (calling the
“continuous-treatment rule” a “particularized application of the discovery

rule.”). Despite multiple opportunities to adopt either theory, the lowa
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Supreme Court has declined to do so. See, e.g., Langer, 533 N.W.2d at 520;
McClendon, 569 N.W.2d at 385.

The trial court dismissed these tolling theories as separate causes of
action on summary judgment, reasoning that lowa has addressed these
theories only in the context of medical-malpractice claims. (D0209 at 29.)
Furthermore, although the Brauneckers relied on New York malpractice
cases for support, the Brauneckers had not considered how the theories
would apply in lowa, where imputed knowledge would defeat application of
the doctrines. (See id. (citing Skadburg, 911 N.W.2d at 795-96).)

Although the trial court rejected these theories as causes of action, the
trial court still incorporated them into the case. In fact, the trial court denied
Berthel Fisher’s motion for summary judgment because “a material fact
exists as to whether a fiduciary relationship existed,” “the scope of that
relationship,” and “whether [Mr. Braunecker’s] knowledge about the issues
with the investments is enough to constitute inquiry notice in light of his
possible sophistication as an investor and the disputed nature of Plaintiffs’
relationship with BFCFS.” (D0209 at 41.) These are the very types of
considerations on which the doctrines are based. See Langner, 533 N.W.2d

at 519-20 (noting that a confidential relationship may discourage a patient
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from questioning the doctor’s actions); McClendon, 569 N.W.2d at 385
(same).

The Brauneckers ask this Court to overturn the trial court’s ruling and
reinstate these theories-as-causes-of-action. But to what end? The
Brauneckers lost on the merits, not on the statute of limitations. Whether or
not the Brauneckers were permitted to use the doctrines to toll the limitation
period is irrelevant. Moreover, the doctrines are premised upon an ongoing
fiduciary duty between the Brauneckers and Berthel Fisher; however, the
jury concluded that no such duty existed. (D0283.) This Court cannot
reinstate the claim without overturning the jury’s decision. And even if a
fiduciary duty had existed, it is undisputed that the Brauneckers’ relationship
with Berthel Fisher ended in 2016, more than six years before they initiated
their claims. (D0209 at 6.)

Indeed, the trial court’s error was being foo liberal in its application of
the doctrines. The doctrines are iterations of the discovery rule, allowing a
plaintiff to toll a limitation period until he or she has reason to know of the
physician’s malpractice. See Skadburg, 911 N.W.2d at 917; McClendon, 569
N.W.2d at 385 (rejecting tolling because the patient knew of her injuries).
But it was undisputed that the Brauneckers knew of losses on their

investments as far back as 2010 and learned of losses on other investments
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throughout the early 2010s. (See D0209 at 6.) This was confirmed at trial.
(See D0286 at 8 (“The evidence establishes that by June 2016, James
Braunecker had questions about all 20 investments listed in the Petition.”).)
This undisputed knowledge was sufficient to defeat both doctrines. See
Skadburg, 911 N.W.2d at 797.

Nevertheless, the trial court permitted the Brauneckers to proceed
with their case. Then, at the close of evidence, the trial court essentially
incorporated the doctrines into the jury instructions and Special Verdict
Form. For example, the trial court instructed the jury that the limitation
period does not begin until “the plaintiffs discover, or in the exercise of
reasonable care should have known or discovered, the allegedly wrongful act
or acts.” (D0284 at Instruction No. 29.) Similarly, the Special Verdict Form
allowed for the possibility for the limitation period to be tolled past
February 23, 2018. (D0283 at Question No. 17.) The jury just had no
occasion to address that question because the Brauneckers lost on the merits.

So while the trial court dismissed these theories as separate causes of
action, it effectively kept the doctrines in the case by allowing the
Brauneckers to continue advancing their tolling arguments despite their
undisputed knowledge of losses six to twelve years earlier. The trial court

did not err in dismissing these theories as causes of action; the trial court
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erred in allowing the Brauneckers to use the doctrines at all. Had the trial

court properly rejected these theories, it would have dismissed the

Brauneckers’ claims before trial began. Ultimately, since the Brauneckers

lost on the merits, they cannot demonstrate that the error prejudiced their

case. Jones, 836 N.W.2d at 140.

V. The trial court properly excluded settlements, arbitration awards,
regulatory records, and other impermissible character evidence. It

also properly rejected the Brauneckers’ “well-managed account”
theory.

The Brauneckers’ next points of error are based on three evidentiary
rulings. First, the Brauneckers object that the trial court admitted a chart
summarizing voluminous documents identifying approximately 60
investments the Brauneckers purchased through Berthel Fisher. The second
and third points of error concerns the trial court’s exclusion of:

(1) settlements, arbitration awards, regulatory records, and other forms of
impermissible character evidence; and (2) expert testimony advancing a
“well-managed account” theory of damages and commentary on what
damage theories are permitted in FINRA arbitration. These were correct
rulings.

A.  Preservation of Error and Standard of Review.

Berthel Fisher disagrees that all three errors were preserved for

appeal. In addressing the first alleged error (concerning the admission of a
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summary of the Brauneckers’ investments), the Brauneckers raise new
arguments not presented to the trial court. These arguments are not properly
before the Court. State v. Trane, 984 N.W.2d 429, 434-35 (Iowa 2023) (“It is
a fundamental doctrine of appellate review that issues must ordinarily be
both raised and decided by the district court before we decide them on
appeal.”).

Berthel Fisher also disagrees with the Brauneckers’ recitation of the
standard of review. Although the Brauneckers recognize that evidentiary
rulings are reviewed for an abuse of discretion, they forget that errors must
also be prejudicial to warrant reversal. See Horak v. Argosy Gaming Co.,
648 N.W.2d 137, 149 (Iowa 2002); Johnson v. Knoxville Cmty. Sch. Dist.,
570 N.W.2d 633, 640 (Iowa 1997) (“We reverse only if the trial court clearly
abused its discretion to the prejudice of the complaining party.”).

B. Argument.

1. The trial court properly admitted a chart showing the
Brauneckers’ investments.

By their own admission, the Brauneckers’ claim concerns 20 of

approximately 60 non-traded investments they purchased through Berthel
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Fisher and Bartlett.” At trial, Berthel Fisher introduced a chart identifying the
60 non-traded investments purchased by the Brauneckers. (Day 3 131:2-20;
Trial Ex. 1052.) See also lowa R. Evid. 5.1006 (permitting the introduction
of a summary of voluminous documents). The Brauneckers objected to the
exhibit, arguing that evidence regarding the other investments is irrelevant.®
The trial court correctly rejected the Brauneckers’ argument, agreeing with
Berthel Fisher that the other investments were relevant to determining
whether a fiduciary duty existed between the parties. (Day 3 135:10—
136:10.)

The trial court was well within its discretion in admitting the chart.
The existence of a fiduciary duty was a central factual question in this case.
Determining whether a fiduciary duty existed required the jury to consider
factors such as the acting of one person for another, having and exercising of
influence and confidence, the reposing of confidence, dominance of one
person by another, inequality of the parties, and the dependence of one

person upon another. Vos v. Farm Bureau Life Ins. Co., 667 N.W.2d 36, 52

7 Years after the events at issue, the Brauneckers purchased non-traded
investments through another Berthel Fisher registered representative named
Robert Hardcastle. (See Day 5 21:14-21.) Those investments are not at issue
in the case.

8 The Brauneckers do not contest the accuracy of the chart. (See Day 3
132:1-138:11; App. Br. at 37-50.)
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(Iowa 2003). Any evidence that tended to show the existence or non-
existence of these factors was relevant and admissible unless barred by
another rule of evidence. See lowa R. Evid. 5.402.

The Brauneckers’ history of purchasing non-traded investments is
certainly relevant to the existence or non-existence of these factors. In a span
of less than twelve years, the Brauneckers purchased dozens of non-traded
investments—often for hundreds of thousands of dollars at a time. This
pattern of investing demonstrates a high degree of wealth and experience. It
also demonstrated comfort and familiarity with the process of purchasing
non-traded investments. This, in turn, made it less likely that the
Brauneckers were being dominated by Bartlett and Berthel Fisher or that the
Brauneckers depended on Berthel Fisher’s and Bartlett’s advice and
guidance. See Vos, 667 N.W.2d at 52.

Moreover, the Brauneckers opened the door to this line of evidence by
pursuing their “sampling” theory. Under this “sampling” theory, the
Brauneckers argued that their experts could testify that the few investments
they reviewed were just a “sample” and that, based on that “sample,” the
jury should assume that Berthel Fisher failed to perform due diligence on
other investments as well. (See Day 2 13:5-15:1) Berthel Fisher objected to

the theory as unsupported by the experts’ deposition testimony, unrecognized
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by any court in any jurisdiction, and an improper form of character evidence
prohibited by Rule 5.404(b). (Day 2 9:9—-13:3.) Prior to trial, Berthel Fisher
successfully moved in limine to exclude the “sampling” theory, but the trial
court reversed itself on the second morning of trial. (Day 2 9:9-10:18, 15:2—
16:4, 16:24-18:12.)

Once the Brauneckers reintroduced this theory, the number and nature
of other investments became highly probative to the validity of the
“sampling” theory. The 40+ other investments demonstrated to the jury that
the Brauneckers’ experts had not “sampled” Berthel Fisher’s due diligence.
Instead, the experts had cherry-picked a few programs from dozens of non-
traded investments purchased by the Brauneckers. (See also Day 7 10:23—
13:6 (“You’re right, counselor. I didn’t do a statistical sampling.”).) If the
trial court would have excluded the testimony, it would have prevented
Berthel Fisher from adequately cross-examining the Brauneckers’ experts
about their novel and unscientific “sampling” theory.

None of the Brauneckers’ arguments on this issue—often raised for
the first time on appeal—support the contention that the trial court’s ruling
constituted an abuse of discretion. For example, the Brauneckers argue that
they intentionally omitted the investments from their claim. (App. Br. at 38.)

That may be, but it did not change the probative nature of the Brauneckers’
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purchase of 40+ other investments or their experts’ omission of these
investments from their “sample.”

The Brauneckers argue that the existence of these investments does
not mean that Mr. Braunecker had “an understanding of regulatory and due
diligence standards.” (App. Br. at 42.) Maybe so, but that was never the
purpose of the evidence. Nor, for that matter, was Mr. Brauneckers’
knowledge of industry standards a fact of any consequence.

At times, the Brauneckers seem to believe that Berthel Fisher was
obligated to build a case for them. The Brauneckers protest that Berthel
Fisher “never asked Plaintiff whether he was familiar with the FINRA due
diligence standards” and argue that Berthel Fisher should have focused on
what Mr. Braunecker knew about the specific programs at issue. (App. Br.
at 45.) It was not Berthel Fisher’s obligation to build the Brauneckers’ case
for them. If the Brauneckers thought these facts were relevant, they should
have addressed them on direct examination. The same can be said for the
Brauneckers’ apparent decision not to seek expert testimony or develop
arguments about the 40+ other investments. (App. Br. at 41.) The
Brauneckers’ tactical decisions do not render the admission of Exhibit 1052

or reference to the 60+ investments an abuse of discretion.
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Even further afield, the Brauneckers argue that the introduction of
these investments violated a supposed “no netting rule.” Id. at 43. The
authorities do not stand for the propositions cited. But the Court need not
wade into those issues, as Berthel Fisher never argued that the gains on the
40+ investments should offset what investment losses the Brauneckers
incurred on the 20 investments that did not perform as well. Even if Berthel
Fisher had, it would not matter. The jury never reached the question of
damages because the Brauneckers failed to establish liability.

Other assertions are factually wrong and contradicted by the record.
The Brauneckers suggest they did not have information about these
investments and argue that they had previously moved to compel discovery
relating to the other 40+ products. (App. Br. at 39.) Not so. The motion the
Brauneckers reference sought lists of all investments Berthel Fisher had
approved for sale and the performance of those other investments. (See
Day 3 at 136:11-137:6 (citing Dec. 26, 2023 memorandum); Berthel
Fisher’s Resistance to 12/13/23 Mot. to Compel (D0050) (12/26/23) at 25—
26 (addressing request for lists of products sold and details regarding the
performance of those products).) The record shows that Berthel Fisher

produced its full customer files, including documents relating to the
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Brauneckers’ purchase of each of the 60+ investments listed in Exhibit 1052.
(See Declaration of Shelley Davenport (D0052) (12/26/23).)

In sum, The Brauneckers simply failed to present any argument by
which this Court could conclude that the trial court abused its discretion in
admitting Exhibit 1052 or other evidence regarding the 40+ investments the
Brauneckers and their experts wanted the jury to ignore. Nor have the
Brauneckers established any prejudice or disadvantage that was not self-
imposed. The Brauneckers’ objection must be overruled.

2. The trial court properly excluded the character

evidence as barred by Iowa R. Evid. 5.403, 5.404, and
5.408.

Since the outset of litigation, the Brauneckers have attempted to
establish their case by impugning Berthel Fisher’s character. Entire sections
of the original petition were dedicated to disputed and long-resolved
regulatory or disciplinary disputes unrelated to the Brauneckers, Bartlett, or
any of the investments at issue. (See D0001 at 99 37, 41, 49.) This improper
line of argument continued throughout the case and into the cross-motions
for summary judgment, where the Brauneckers submitted and cited consent
orders (known as “Acceptance, Waiver, and Consent” orders or “AWCs”)
entered following settlement of disputed regulatory matters. (D0144

at 2175-2214.) The Brauneckers even submitted a hearsay record of an
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unrelated former Berthel Fisher registered representative and an arbitration
award from an unrelated case in support of summary judgment. (PItfs.’
Appendix on Summ. Judg. Vol. 3 (D0130) (8/27/24) at 314; Pltfs. Appendix
on Summ. Judg. Vol 10 pt. 2 (D0139) (8/27/24) at 1557.) Citing these
matters, the Brauneckers argued that Berthel Fisher had a “lengthy history of
failing to supervise their brokers,” insinuating that the trial court should
assume Berthel Fisher was at fault in this instance as well. (See D0127,
Mem. at 35; see also at 42 (“BFCFS effectively is a ship with nobody at the
helm allowing it and its brokers free reign to violate securities laws and
FINRA rules, without repercussion.”).) The Brauneckers have continued that
approach on appeal. (See App. Br. at 55 (arguing that the exclusion
prevented the jury from “understanding the systemic nature of the due
diligence failures”).)

Given the Brauneckers’ approach, Berthel Fisher filed a motion in
limine to prohibit the Brauneckers from introducing or eliciting any
evidence, or making any arguments, regarding any other lawsuit, arbitration
claim, complaint, investigation, or disciplinary proceeding against Berthel
Fisher or its associated persons. (D0178.) The trial court granted the motion.
(D0243 at 6 (citing lowa R. Evid. 5.403 and McClure v. Walgreen Co., 613

N.W.2d 225, 236 (Iowa 2000).) Undeterred, the Brauneckers attempted to
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introduce, through an offer of proof, the regulatory settlements, arbitration
award, and other such matters at trial. (Day 6 at 3:16-30:4.) During the offer,
Mr. Berthel repeatedly noted that the regulatory orders were a part of
settlements between the firm and regulators. (See, e.g., Day 6 6:15-16,
14:19-20, 15:7-21, 16:10-19, 18:10.) The trial court denied the
Brauneckers’ efforts, again ruling that the exhibits were irrelevant, unfairly
prejudicial, and forms of settlement agreements. (See, e.g., id. at 21:20-22:6
(“Clearly, this is in the nature of a settlement agreement, and I believe that is
also the case that the respondent has not agreed to any violation; to simply
avoid litigation and settle the matter, and I think the same would apply to 38,
39 and 40, so those are all — will not be admitted.”), at 25:9—15 (excluding
arbitration award pursuant to Rule 5.403).)

The trial court was well within its discretion; the evidence at issue 1s
barred by multiple rules of evidence. First, the evidence is irrelevant. Neither
the existence of the various matters, nor any of their underlying (and
unproven) allegations, make any of the material facts of the Brauneckers’
allegations more or less likely to be true. The existence or content of these
matters does not change whether a fiduciary relationship existed, what (if
any) representations were made to the Brauneckers, or the proximate and

legal causes of any investment losses. See lowa R. Evid. 5.401, 5.402.
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Second, the evidence is improper character evidence, barred by lowa
R. Evid. 5.404. Under that rule, “evidence of a person’s character or
character trait is not admissible to prove that on a particular occasion the
person acted in accordance with the character or trait.” lowa R.

Evid. 5.404(a); see also State v. Thoren, 970 N.W.2d 611, 625 (Iowa 2022)
(“Rule 5.404(b) is a codification of our common-law rule that one crime
cannot be proved by another.”) (quoting State v. Castaneda, 621 N.W.2d
435, 439 (Iowa 2001)).

The Brauneckers sought to introduce the evidence solely to paint
Berthel Fisher as a bad actor. The Brauneckers wished to argue to the jurors
that they should assume Berthel Fisher had done something wrong because
other customers or regulators alleged (not proven) that Berthel Fisher had
done something wrong in other, unrelated circumstances—a point confirmed
by their arguments on appeal. (See App. Br. at 55 (arguing that the evidence
demonstrated “systemic” violations), at 61 “Exhibit 40 involved adversarial
enforcement proceedings, highlighting that Berthel’s supervisory failures
were not isolated or minor, but part of a continuing regulatory concern
spanning more than a decade.”), at 64 (“The jury was left with a sanitized
version of Berthel’s regulatory history, undermining the truth-finding

function of the trial and materially prejudicing Plaintiffs’ ability to prove
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both duty and breach.”).) By their own admission, the Brauneckers were
attempting to establish liability not from the evidence about the
Brauneckers’ dealings with Berthel Fisher, but instead based upon the mere
existence of disputed allegations in other cases. This places the evidence
squarely within Rule 5.404. See also Thoren, 970 N.W.2d at 625.

The only non-character theory advanced by the Brauneckers is a
suggestion that the evidence would help the jury understand FINRA rules or
standards. (See App. Br. at 59 (arguing that the documents were probative of
“regulatory standards applicable during the time Plaintiffs were sold the
investments.”).) The Brauneckers seem to believe that they were attempting
to establish a violation of FINRA rules, rather than the causes of action
asserted. (See App. Br. at 66 (“By substituting underdeveloped state tort
principles for well-established national securities norms, the district court
undermined the uniformity and consistency that the securities industry
requires.”).) There is no cause of action based upon a violation of FINRA
rules, and it was the province of the court, not witnesses, to instruct the jury
on the applicable legal standards. The Brauneckers’ arguments underscore
why the trial court was within its discretion when excluding the evidence.

Third, the evidence was barred by lowa R. Evid. 5.408. Each of the

AWC:s arose from a settlement of disputed allegations. (See Pltfs.” Appendix
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on Summ. Judg. Vol. 14 (D0144) at 2177, 2181.) Rule 5.408 prohibits a
party from using settlements to prove the validity of a claim. Not
surprisingly, the lowa Supreme Court and other courts across the country
have held that similar consent orders are inadmissible. See, e.g., McClure,
613 N.W.2d at 236 (holding that the trial court’s admission of a consent
order between defendant and Board of Pharmacy Examiners was an abuse of
discretion); Kramas v. Sec. Gas & Oil Inc., 672 F.2d 766, 772 (9th Cir. 1982)
(“It was not reversible error for the trial court to refuse to admit evidence of
a consent decree entered in a prior SEC enforcement proceeding . . . .”);
Paul Harris Stores, Inc. v. PricewaterhouseCoopers, LLP, No. 02-cv-1014,
2006 WL 2644935, at *5-6 (S.D. Ind. Sept. 14, 2006) (“‘A consent decree,
like any settlement, is inadmissible under Federal Rule of Evidence 408.”).
This leads to the fourth rule excluding the evidence: Rule 5.403,
which the trial court cited in denying the evidence. Even if the Brauneckers
could articulate a valid basis for submitting the evidence, any probative
value would be greatly outweighed by delays and risk of prejudice. If the
trial court had admitted the evidence, Berthel Fisher would have been
obligated to address each matter, explain why Berthel Fisher disputed the

underlying allegations, and address why it ultimately decided to resolve the

54



issues through settlement. This would have wasted time and distracted the
jury from the one case they were to decide.

Even if Berthel Fisher had gone through that process, there would be
significant danger that the jury would be swayed by impermissible factors,
such as a belief that Berthel Fisher had a pattern of improper conduct or that
there had been earlier findings against Berthel Fisher (even though there had
not). See also Mohammed v. Otoadese, 738 N.W.2d 628, 63233 (Iowa
2007) (“[1]t 1s the duty of trial courts, upon timely objection, to prevent the
introduction of evidence regarding unrelated prior claims. Such evidence can
be very distracting and improperly impugn the merits of the case being
tried.”)); Johnson v. Land O’Lakes, Inc., 181 F.R.D. 388, 390-94 (N.D. lowa
1998) (granting motion in limine and prohibiting evidence about other
lawsuits). The risk was particularly high because several of the matters
involved regulatory authorities, suggesting that the allegations had some sort
of state-sanctioned result. The lowa Supreme Court has repeatedly noted this
danger when addressing the admissibility of evidence regarding decisions by
or settlements with regulatory agencies. See Thoren, 970 N.W.2d at 623-24
(“[T]he potential prejudice from the evidence about the Board’s

investigation is quite high.”) and at 638—39 (Waterman, J. concurring on
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basis that evidence was prohibited by Rule 5.408); Huston, 825 N.W.2d
at 539.

Each of these authorities were presented to the trial court as a part of
the motion in limine. The Brauneckers failed to distinguish or otherwise
undermine them. Given the overwhelming authority supporting Berthel
Fisher—and the dearth of legal authority in the Brauneckers’ appeal—this
Court cannot say the trial court abused its discretion.

Besides, even if the Brauneckers had established an abuse of
discretion, they failed to articulate how they were prejudiced in any way.
Granted, the Brauneckers were not allowed to slander Berthel Fisher with
character evidence or use settlements to insinuate guilt. But that is precisely
why Rules 5.403, 5.404, and 5.408 exist. More important, none of these
issues speak to why the Brauneckers lost on the merits: a failure to establish
the existence of a fiduciary duty, fraudulent representation, or negligently
supplied information regarding Berthel Fisher’s due diligence. (See D0283
at Question Nos. 1, 4, 11.) Thus, the Brauneckers did not suffer any
prejudice from the exclusion of the evidence.

3. The trial court properly excluded evidence about an
improper, speculative method of calculating damages.

The trial court also properly barred the Brauneckers’ expert,

Dr. Edward O’Neal, from presenting testimony on an improper, speculative
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damage theory. The theory, known as the “well-managed portfolio,”
“market-adjusted,” or “prudently-managed-account” theory of damages.
Under this theory, an expert assumes that, if the customer had not purchased
an “unsuitable” investment, the customer “would have invested that money
in something that was, presumably, suitable.” (Day 4 110:11-18.) The expert
attempts to guess where those investments “likely would have been absent
the unsuitable investment advice.” (/d.) If an investor were “receptive” to
oil-and-gas or real-estate investments, the expert selects “something similar
but that was suitable” and, with the benefit of hindsight, calculates what the
investor would have earned from a different set of investments instead. (/d.
at 111:12-112:2.)

Based on this theory, Dr. O’Neal intended to testify that, if he
assumed the Brauneckers had invested in various index funds (a type of
investments they did not purchase), the Brauneckers would have “well-
managed portfolio” damages of approximately $4,183,000. (Id. at 114:13—
20; see also Day 3 121:12—122:22 (Mr. Braunecker testifying that he
stopped investing in mutual funds).) It was unclear how Dr. O’Neal reached
this figure, as he provided no explanation for the calculation. (See Day 4
109:21-115:1.) On cross-examination, Dr. O’Neal’s testified that his

calculations existed in an Excel file that had never been provided to Berthel
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Fisher. (See id. at 116:24-121:7.) As a result, nobody—not the court, the
jury, or Berthel Fisher—had any way to examine Dr. O’Neal’s methodology.
(See id.)

Courts have long found the well-managed account theory to be “too
speculative” and “unacceptable as a matter of law.” Rueter v. Merrill Lynch,
Pierce, Fenner & Smith, Inc., 440 F. Supp. 2d 1256, 1260 (N.D. Ala. 2006);
Barrows v. Forest Labs., Inc., 742 F.2d 54 (2d Cir. 1984) (rejecting benefit-
of-bargain theory as too speculative); Stoneman v. Banc of Am. Servs., Inc.,
No. 08-0852-CV, 2010 WL 11436218, at *9 (W.D. Mo. Mar. 8, 2010)
(prudently-managed-account theory is too speculative); Resolution Tr. Corp.
v. Stroock & Stroock & Lavan, 853 F. Supp. 1422 (S.D. Fla. 1994) (denying
a claim for lost profits because comparison with standard index was, as a
matter of law, too speculative); Barrows, 742 F.2d at 60 (rejecting benefit-
of-bargain theory as too speculative); Three Crown Ltd. P Ship v. Salomon
Bros., Inc., 906 F. Supp. 876, 890 (S.D.N.Y. 1995) (disallowing that portion
of claimant’s damages claim based on myriad trades they claim they would
have engaged in but for defendants’ alleged manipulation); cf. Messer v. E.F.
Hutton & Co., 833 F.2d 909 (11th Cir. 1987) (upholding J.N.O.V. on damage

award because investor failed to prove “existence of a programmed
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investment plan which incorporates a predetermined response to market
conditions . . . which the investor would in fact follow™).

Courts have rejected these types of “do-over” theories of damage in
part because they require the court, or in this case the jury, to speculate about
what parties may have done years ago. See Stevens v. Abbott, Proctor &
Paine, 288 F. Supp. 836, 849 (E.D. Va. 1968) (explaining that such a damage
theory “requires the Court, to a great extent, to engage in speculation and
conjecture”). Reconstructing a portfolio with the benefit of hindsight
“imposes upon a defendant stock broker a presumption that being an expert
he is endowed with un-paragoned powers of prediction.” /d.

Given the speculative nature of the theory (compounded by
Dr. O’Neal’s lack of disclosure and transparency), Berthel Fisher moved in
limine to exclude the evidence. (D0183.) In seeking exclusion, Berthel
Fisher also argued that, regardless of the theory’s speculative nature, such
damages were unavailable under lowa law. (/d. at 6.) The lowa Supreme
Court has explicitly held that, when an investor asserts claims based upon a
failed investment, out-of-pocket losses are the proper measure of damages.
“Where a party is deceived into investing, . . . the measure of damages is

‘the loss of the investment less any value accruing to the investor from it.

Midwest Mgmt. Corp. v. Stephens, 353 N.W.2d 76, 81 (Iowa 1984) (quoting
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Saxton v. Harris, 395 P.2d 71, 73 (Alaska 1964)). “The measure of damages
is the same whether the underlying theory of liability is fraud or breach of
fiduciary duty.” Id. (citing cases).” The trial court rightly agreed, granting
Berthel Fisher’s motion in limine. (D0243.)

The Brauneckers do not address any of these cases or authorities. In
fact, they do not present any legal authorities at all. Instead, they merely
argue (without citation) that Dr. O’Neal’s theory is “FINRA-authorized” and
“common practice in evaluating investment losses in both litigation and
arbitration.” (App. Br. at 57.) The trial court did not abuse its discretion by
following Iowa law and the rulings of courts across the country, rather than
the Brauneckers’ unsupported declaration of what is “authorized” in

arbitration.

? Berthel Fisher identified several other problems with the theory as well.
For example, even without the explicit direction in Midwest Management,
the “well-managed portfolio” theory is inconsistent with lowa’s general law
regarding the proper measure of damages because it fails to limit damage to
those caused by the allegedly tortious act. (See D0183 at 6-9.) See also
Midwest Home Distrib., Inc. v. Domco Indus. Ltd., 585 N.W.2d 735, 739-42
(Iowa 1998) (noting that “the benefit-of-the-bargain rule and the causation
analysis are inextricably intertwined”). The Brauneckers do not address
these issues, and Berthel Fisher need not re-argue them here. It is sufficient
to say that the trial court had multiple avenues to reach the same conclusion,
and this Court cannot say that the trial court’s conclusion was an abuse of
discretion.
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More important, the Brauneckers were not prejudiced because the jury
found no liability. Even if the trial court had permitted Dr. O’Neal to provide
his speculative and unsupported opinions, it would not have mattered
because the jury never reached the question of damages. Jones, 836 N.W.2d
at 140.

VI. The trial court acted within its discretion when denying the

Brauneckers’ request for Berthel Fisher to create an index of
documents.

A. Preservation of Error and Standard of Review.

Berthel Fisher agrees that this issue has been preserved for trial;
however, the Brauneckers misstate the applicable standard of review. As
with evidentiary rulings, it is not enough to just establish an abuse of
discretion. The Brauneckers also must establish that they were prejudiced as
a result. Struve, 930 N.W.2d at 378; Jones, 836 N.W.2d at 140.

B. Argument.

The Brauneckers’ final point of error concerns their repeated requests
for the trial court to order Berthel Fisher to create and provide the
Brauneckers with an index identifying the documents it produced. The trial
court was well within its discretion in denying this request.

Soon after the commencement of the lawsuit, Berthel Fisher gathered

documents it anticipated would be requested in discovery. (Decl. of Cory D.
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Olson (D0051) (12/26/23), D0052.) While this process was ongoing, the
parties held a discovery conference, during which Berthel Fisher informed
the Brauneckers that, due to the number of documents at issue, it would be
using a popular document-management system to organize, Bates label, and
produce documents. (/d.) Berthel Fisher offered to produce documents to the
Brauneckers in electronic format as a “load” file, which would allow the
Brauneckers to search, review, organize, and sort documents according to
agreed-upon metadata fields. (/d.) The Brauneckers declined the offer. (1d.)
Instead, the Brauneckers asked that documents be produced as separate
.pdfs, which Berthel Fisher agreed to do. (/d.) This agreement was
formalized and included within the parties’ discovery plan. (Scheduling
Order and Discovery Plan (D0010) (4/19/23).)

That summer and fall, Berthel Fisher produced approximately 12,000
documents (totaling more than 78,000 pages) in accordance with the
Brauneckers’ request. (D0052.) Because Berthel Fisher maintained its
organizational structure when loading the files into the document-
management system, the resulting production of .pdfs followed the structure
Berthel Fisher used in the ordinary course of business. (See id. at 67 (citing

examples).)
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After receiving the documents (in the agreed-upon format), the
Brauneckers demanded that Berthel Fisher create a catalog or index of the
documents, tying each document to one of their 65 overlapping requests for
production of documents. (/d.) Berthel Fisher declined, and the Brauneckers
moved for an order directing Berthel Fisher to perform the cataloging they
demanded. (D0049.)

In opposition to the motion, Berthel Fisher explained that it had
produced the documents as they were maintained in the ordinary course of
business—precisely as permitted by lowa R. Civ. P. 1.512(2)(d)(1). Under
that rule, there are two acceptable methods of production. A party may either
“produce [documents] as they are kept in the usual course of business” or
“organize and label [documents] to correspond with the categories in the
request.” lowa R. Civ. P. 1.512(2)(d)(1). A party is not required to do both.

To confirm its compliance with the rule, Berthel Fisher provided a
detailed explanation of its document-collection process. (D0050, D0051,
Order on 12/7/23 Mot. to Compel (D0053) (1/2/24).) It also explained how
its document-management systems were used to generate the .pdfs the
Brauneckers requested. (/d.) And it confirmed—with concrete examples—
that it had produced the documents as they were maintained in the ordinary

course of business. (/d.)
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The trial court concluded that Berthel Fisher had complied with
Rule 1.512(2)(d)(1), accepted Berthel Fisher’s representation that it did not
already have an index it could provide the Brauneckers, and denied the
Brauneckers’ request that Berthel Fisher be required to create such an index.
(D0065 at 15 (Hense v. G.D. Searle & Co., 452 N.W.2d 440 (Iowa 1990).)
Unsatisfied with the decision, the Brauneckers moved for reconsideration.
(D0070.) After considering the parties’ arguments, the court denied the
motion for reconsideration. (D0084.)

A month later, the Brauneckers tried a third time, citing an
unpublished case from the U.S. District Court for the District of Minnesota,
Farmers Ins. Exch. v. West, No. 11-2297, 2012 WL 12894845 (D. Minn.
Sept. 21, 2012) and other cases cited therein. (D0090.) In opposition, Berthel
Fisher noted that West and the cases it cited were consistent with other
authorities cited by Berthel Fisher, holding that parties have the option of
producing documents as they are maintained in the ordinary course or by
organizing and labeling them to correspond to specific requests. (Berthel
Fisher’s Opp. to 3/29/24 Mot. to Compel (D0096) (4/11/24) at 5-10
(addressing each case).) The trial court again sided with Berthel Fisher,

noting that it was “improper to keep rehashing these issues.” (D0105 at 13.)
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The Brauneckers now evidently wish to overturn the jury’s verdict
over this long-settled issue. But they have not demonstrated the trial court’s
order to have been an abuse of discretion or how they were prejudiced as a
result. The trial court considered the Brauneckers’ arguments on multiple
occasions, evaluated the legal authorities, and concluded that Berthel Fisher
had produced documents as they were maintained in the ordinary course, as
specifically permitted by lowa R. Civ. P. 1.512(2)(d)(1).

These decisions were fully supported by cases from lowa and
numerous other states. See, e.g., Hense, 452 N.W.2d 440; Hagemeyer N.
Am., Inc. v. Gateway Data Scis. Corp., 222 F.R.D. 594, 598 (E.D. Wisc.
2004); Valeo v. Elec. Sys., Inc. v. Cleveland Die & Mfg. Co., No. 08-cv-
12486, 2009 WL 1803216, at *3 (E.D. Mich. June 17, 2009); Kerkman v.

D ’Amico, No. 20-cv-1779, 2022 WL 993569, at *3 (E.D. Wisc. Mar. 31,
2022). Given this overwhelming body of law, the Court cannot say that the
trial court’s decision was “on clearly untenable grounds or to an extent
clearly unreasonable.” Donovan v. State, 445 N.W.2d 763, 766 (Iowa 1989).

The Brauneckers also fail to articulate how the alleged violation
prejudiced them. Discovery proceeded for over a year, giving the
Brauneckers more than adequate time to review Berthel Fisher’s production

and prepare their case. Despite the Brauneckers’ rhetorical flourishes, they
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have never demonstrated that they were unable to locate specific documents
or categories of documents in Berthel Fisher’s production.

More important, their case failed for reasons other than anything
related to Berthel Fisher’s extensive due diligence files. The jury found in
Berthel Fisher’s favor because the Brauneckers failed to establish a fiduciary
relationship, a fraudulent representation, or negligently supplied
information—the first elements of each of their causes of action. (D0283.)
These elements were derived from the Brauneckers’testimony about their
relationship with Bartlett, not Berthel Fisher’s due diligence files. The
creation and provision of a document index would have done nothing to help
the Brauneckers in that regard. Therefore, the Brauneckers cannot establish
the prejudice needed to warrant reversal of the jury’s verdict. Jones, 836
N.W.2d at 140.

ADDITIONAL BASIS TO AFFIRM

Although the jury found in favor of Berthel Fisher on each count, the
case should have never reached that point. The trial court should have
granted Berthel Fisher’s motion for summary judgment and motions for
directed verdict because the Brauneckers’ claims failed as a matter of law.

Although there are multiple reasons why, should this Court consider
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overturning that jury verdict, two reasons will warrant consideration by this
Court: the statute of limitations and the lack of evidence of loss causation.

I. The trial court should have dismissed the Brauneckers’ claims as
barred by the applicable statutes of limitation.

A. Preservation of Error and Standard of Review.

Berthel Fisher preserved this issue by moving for reconsideration of
the trial court’s denial of summary judgment and then twice moving for
directed verdict on the basis of statute of limitations.

The Court reviews denials of summary judgment and denials of
motions for directed verdict for errors of law. Bellville v. Farm Bureau Mut.
Ins. Co., 702 N.W.2d 468, 473 (Iowa 2005); Ratcliff v. Graether, 697
N.W.2d 119, 123 (Iowa 2005) (rejecting plaintiff’s appeal of dismissal of
claims as barred by the statute of limitations).

B. Argument.

The trial court erred in failing to dismiss the Brauneckers’ claims as
barred by the statute of limitations. Each of the Brauneckers’ claims was
subject to a five-year statute of limitations. See lowa Code § 614.1(4);
Kendall/Hunt Publ’g Co. v. Rowe, 424 N.W.2d 235, 243 (Iowa 1988) (“The
limitation period for [breach of fiduciary relationship] is five years.”) (citing

Iowa Code § 614.1(4)). The Brauneckers filed suit on February 23, 2023.
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Consequently, all claims were barred unless they arose after February 23,
2018.

As a matter of law, all claims accrued at or before the time of sale of
the underlying investment. The Brauneckers’ claims were premised upon
their contention that Berthel Fisher sold them investments without having
conducted sufficient due diligence. (See D0120 at 99| 20, 29, 54, 64—65, 70—
71.) Any obligation on Berthel Fisher to conduct due diligence existed prior
to approving the products for sale. The sale of the investment was the last
triggering event necessary to give the Brauneckers a cause of action.
Nothing further needed to happen for the Brauneckers to bring a claim
alleging that Berthel Fisher had sold them an investment prior to conducting
due diligence, through fraud, or in breach of a fiduciary duty. See Skadburg,
911 N.W.2d at 793 (“Generally, a cause of action accrues when the
aggrieved party has a right to institute and maintain a suit.”).

To circumvent the limitations period, the Brauneckers argued that
their claims were subject to various tolling theories (including the related
“doctrine of continuous advice” or “continuum of negligent advice”). (Pltfs.’
Opp. to Mot. for Summ. Judg. (D0172) (9/24/24) at 19; D0127, Mem. at 66—

67.) As the parties seeking to toll the statute of limitation, the Brauneckers
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had the burden of establishing these theories. Kendall/Hunt, 424 N.W.2d at
243,

After considering the evidence, the trial court concluded as
undisputed fact that the Brauneckers knew of their losses as early as 2010,
learned of additional losses through 2014 and 2015, and even considered
bringing legal action against Bartlett by 2016. (D0209 at 6.) These
undisputed facts required dismissal of the claims.

“Under the discovery rule, the statute of limitations begins to run
when the injured person discovers or in the exercise of reasonable care
should have discovered the allegedly wrongful act.” Franzen v. Deere &
Co., 377 N.W.2d 660, 662 (Iowa 1985). “[T]he duty to investigate does not
depend on exact knowledge of the nature of the problem that caused the
injury. It is sufficient that the person be aware that a problem existed.” /d.
at 662—63. Once a plaintiff learns of information that would alert a
reasonable person of the need to investigate, the plaintiff is on inquiry notice
of all facts that would have been disclosed by a reasonably diligent
investigation.” Skadburg, 911 N.W.2d at 794. The plaintiff is then “charged
with knowing on the date of the accident what a reasonable investigation
would have disclosed.” Franzen, 377 N.W.2d at 662; see also Kendall/Hunt,

424 N.W.2d at 243.
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Despite the Brauneckers’ undisputed knowledge of problems, the trial
court declined to grant Berthel Fisher’s motion for summary judgment
because it believed there were unresolved questions regarding the existence
and scope of fiduciary duties between Berthel Fisher and the Brauneckers.
(D0209 at 41.) This was an error. Even if Berthel Fisher owed fiduciary
duties to the Brauneckers (and the jury concluded that it did not), the
Brauneckers’ knowledge of losses placed them on inquiry notice of claims,
triggering the statute of limitations. See Skadburg, 911 N.W.2d at 800; see
also Griffin v. NYLife Sec., LLC, 14 N.W.3d 380, 2024 WL 4366609, at *5
(Iowa Ct. App. Oct. 2, 2024) (table op.) (affirming dismissal of claims based
on statute of limitations because plaintiff was on notice, dispute alleged
fiduciary duties). It was also undisputed that the Brauneckers ended their
relationship with Berthel Fisher in November 2016. (D0209 at 6.) At that
point, the Brauneckers had no basis to believe they were owed fiduciary
duties by Berthel Fisher. Consequently, the limitation period would have
commenced in 2016 and the claims s¢i/l would have been barred as a matter
of law. Yet, the trial court refused to dismiss the claims.

After the close of discovery, Berthel Fisher moved for directed
verdict, raising the same arguments it had on summary judgment. (D0282.)

By that point, the evidence at trial had confirmed the Brauneckers’
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knowledge. Yet the trial court stil/ refused to apply the statute of limitations.
(See Day 7 44:9-22; Day 8 142:17-22.) The trial court was duty bound to
apply the statute of limitations, and its failure to do so constituted reversible
error.

II.  The trial court should have dismissed the Brauneckers’ claims
because they lacked evidence of loss causation.

A. Preservation of Error and Standard of Review.

Berthel Fisher preserved this issue by moving for reconsideration of
the trial court’s denial of summary judgment and then twice moving for
directed verdict because the Brauneckers failed to present evidence of loss
causation.

The Court reviews denials of summary judgment and denials of
motions for directed verdict are reviewed for errors of law. Bellville v. Farm
Bureau Mut. Ins. Co., 702 N.W.2d 468, 473 (Iowa 2005); Ratcliff v.
Graether, 697 N.W.2d 119, 123 (Iowa 2005) (rejecting plaintift’s appeal of
dismissal of claims as barred by the statute of limitations).

B. Argument.

The trial court erred in denying Berthel Fisher’s motions for summary
judgment and directed verdict despite a lack of evidence of loss causation.
“Loss causation” is the securities equivalent of proximate cause. See, e.g.,

Schaafv. Residential Funding Corp., 517 F.3d 544, 550 (8th Cir. 2008)

71



(“Loss causation . . . corresponds to the common law’s requirement of
proximate causation.”). It was a necessary element of each of the
Brauneckers’ causes of action. See Spreitzer v. Hawkeye State Bank, 779
N.W.2d 726, 739-43 (Iowa 2009) (adopting transaction and loss causation
framework from federal security fraud cases); Diemer v. Hansen, 545
N.W.2d 573, 575 (Iowa Ct. App. 1996) (“Proximate cause [for negligent
misrepresentation] includes both cause in fact and legal causation.”); Dee v.
Burgett, 949 N.W.2d 30, 2020 WL 4577116 (Iowa Ct. App. 2020) (table op.)
(listing proximate cause as element of breach of fiduciary duty).

To establish loss causation, the Brauneckers needed to identify some
fact or circumstance in due diligence that Berthel Fisher should have
identified, demonstrate that the Brauneckers relied upon the absence of that
fact when investing, and prove that that fact caused the investment’s loss.
See, e.g., id. at 740 n.6; see also, e.g., Movitz v. First Nat’l Bank of Chi., 148
F.3d 760, 762 (7th Cir. 1998); Schaaf, 517 F.3d at 550 (“the plaintiff must
show that the loss was foreseeable and that the loss was caused by the
materialization of the concealed risk.”). All three pieces are necessary
because “[w]ithout legal causation, the chain of losses resulting from an
investment would be virtually limitless.” Spreitzer, 779 N.W.2d at 740

(citing Movitz, 148 F.3d at 762). If a loss was caused by some intervening
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event, such as a decline in oil prices, the Covid pandemic, changes in
interest rates, or other market forces, then the causal chain is broken and
there can be no recovery. See Berckeley Inv. Gp., Ltd. v. Colkitt, 455 F.3d
195, 223 (3d Cir. 2006) (“[A] plaintiff does not meet the loss causation
element if he fails to prove that the drop in the value of the security is related
to the alleged misrepresentation.”); Nuveen Mun. High Income Op. Fund v.
City of Alameda, 730 F.3d 1111, 1120 (9th Cir. 2013) (misrepresentation
must concern “the very facts that were a substantial factor” in causing their
investments to decline in value) (quoting McCabe v. Ernst & Young, LLP,
494 F.3d 418, 425 (3d Cir. 2007)).

Berthel Fisher moved for summary judgment, citing a lack of
evidence showing why the various investments declined in value. Without
such evidence, there could be no showing of loss causation. (D0149, Mem.
at 61-65.) The trial court denied the motion, reasoning that it was sufficient
to demonstrate that “the alleged failure of BFCF to conduct proper due
diligence (the tortious aspect of the conduct) increased the risk of damage to
Plaintiffs.” (D0209 at 38 (citing Midwest Mgmt. Corp. v. Stevens, 353
N.W.2d 76 (Iowa 1984)).)

The problem is that the trial court’s construction removed the required

causal link between Berthel Fisher’s alleged act and the loss. Under the trial
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court’s formulation, if Berthel Fisher missed an issue in due diligence, it
would be liable for any business risk of any nature, including risks that were
disclosed or that were undiscoverable in due diligence. The trial court
effectively turned Berthel Fisher into a guarantor of every business risk
associated with the investments, including risks fully disclosed to the
Brauneckers. See Spreitzer, 779 N.W.2d at 740 (without loss causation,
“[c]ontractual counterparties would become virtual insurers against the risks
inherent in business investing.”).

This is precisely what the Brauneckers attempted to do at trial. The
Brauneckers did not present any evidence establishing or explaining why the
Brauneckers’ investments declined in value. Without the “why,” there was
no evidentiary basis for the jury to find the existence of loss causation.

Berthel Fisher raised this issue in support of its motion for
reconsideration and its motions for directed verdict; however, the district
court refused to dismiss the claims on that basis. (See D0219; D0242;
DO0282.) Ultimately, the issue became moot, as the jury found in Berthel
Fisher’s favor on all counts. But, should this Court accept any of the
Brauneckers’ bases for appeal, the Court should direct the trial court to

dismiss the claims on remand for lack of evidence of loss causation.
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CONCLUSION

The Court should affirm the jury’s verdict and dismissal of the
Brauneckers’ claims. The Brauneckers failed to establish an error by the trial
court, and the issues they raise on appeal concern issues that were
immaterial to the reasons the Brauneckers’ claims failed. Indeed, if the trial
court erred, it was in failing to dismiss the Brauneckers’ claims as barred by
the statute of limitations and because of a lack of loss causation. Whether by
affirming the trial court’s rulings or correcting its errors on the statute of
limitations and loss causation, this Court should ensure the Brauneckers’
claims remain dismissed.

REQUEST FOR NON-ORAL SUBMISSION

Berthel Fisher requests submission without oral argument, as it does

not believe oral argument is necessary to resolve the issues on appeal.
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