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STATEMENT OF AMICI CURIAE INTEREST

Amici are utility organizations with a unique interest in this
case, each possessing specific knowledge and viewpoints about the
underlying statutory, regulatory, and practical matters implicated by
the arguments put forth by the Parties in this action.

The Iowa Association of Electric Cooperatives (IAEC) represents
Iowa's consumer-owned electric cooperatives, serving over 650,000
Iowans throughout all ninety-nine counties. As a trade association,
[AEC provides legal and legislative representation, regulatory
oversight, training and education services, safety programs, and
communications support and advocacy to Iowa’s electric
cooperatives.

The Iowa Association of Municipal Utilities (IAMU) represents
754 municipal electric, gas, water, and broadband utilities in lowa.
The IAMU is the largest organization of its kind in the United States,
and provides legal, legislative, advocacy, and public policy services
for its members.

The Iowa Utility Association (IUA) represents Iowa investor-
owned utilities serving approximately 72 percent of the electricity

customers in Iowa, as well as 95 percent of Iowa natural gas
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customers. The IUA provides its members with services regarding
business development, economic growth, community support, job
creation, and other activities.

The Iowa Rural Water Association (IRWA) represents seven
regional rural water systems, twelve non-profit rural water
associations, and 607 community water systems providing service to
their members and customers throughout lowa. The IRWA serves
Iowa’s water and wastewater systems by providing technical,
advocacy, legal, legislative, education and training services and
assistance to its members.

Amici regularly work alongside each other on issues vital to
providing power and utility services to lowans. Another important
function is to represent the interests of their members, underlying
utilities, or systems in matters before the courts and administrative
agencies. To that end, Amici regularly participate as amicus curiae
before lowa courts on issues that affect their membership and utility-
related issues generally to provide information derived from their
unique perspectives.

Amici represent electric, gas, and water utilities across Iowa

who have invested in infrastructure, personnel, technology and
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related assets to ensure safe and reliable electric, gas, and water
services are available to Iowans. The issues presented in this
litigation impact their membership and thus, the lowans they serve.
This unique perspective will assist the Court in assessing the

ramifications of any decision rendered in the present case.

CERTIFICATE OF AUTHORSHIP

This Brief was authored in whole by the undersigned counsel
on behalf of the above-captioned amici. No other counsel or party
contributed, in whole or in part, to the authorship or funding of this

Brief.

ARGUMENT

INTRODUCTION.

Iowa utilities own, maintain, and operate tens of thousands of
miles of electric lines and other utility facilities throughout Iowa.
Many facilities are located within a public right-of-way. Electric,
water, and natural gas are vital and life-sustaining services.
Impeding the utilities’ ability to locate facilities in the public-right-of-

way would catastrophically impact the safe, reliable, and affordable
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delivery of utility service in Iowa. This would hurt rural, urban, and
municipal end-users of utility services. Such disruption is clearly
not in the public interest.

While this case is about a dispute between ITC Midwest and a
private property-owner, Swan Lake Road Farms, the outcome affects
the utility industry and the delivery of utility service in Iowa. The
location of critical utility infrastructure impacts all Iowans who
depend on affordable and reliable service to their homes and
businesses every day.

We often overlook and take this service for granted—without
worry about how it arrives. But this case implicates that reality and
involves more than just property rights and constitutional law issues.
Therein lies a fundamental practical issue that is often forgotten:
When someone uses electricity, where does it come from and how
does it get there? For example, when a homeowner flips the switch to
turn on their kitchen lights, how and why does the light bulb
illuminate? What about the small business owner who flips the light
switch when it opens, or the doctor who switches on life-saving
medical equipment during an emergency, or the judge who needs

computer access to electronic filings? When a family turns on a sink
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faucet, we assume water will flow. What makes that possible?

These situations are possible through critical utility
infrastructure that delivers the utility from its source to the Iowa
customer. Often, this infrastructure is located in the public right-of-
way to reach customers throughout the state. This is especially true
in rural areas, where delivery of utility service to more isolated
locations, such as farms, small towns, and rural communities, often
requires use of public rights-of-way as pre-existing and efficient
pathways from points A to B.

The Iowa Legislature recognized the importance of utility
infrastructure placement when it codified a public utility’s right to
“construct, operate, repair, or maintain its utility facilities within a
public road right-of-way.” See lowa Code section 306.46(1). The
Supreme Court subsequently upheld the statutory authority to locate
and maintain utility infrastructure within a public right-of-way,
including the right-of-way that encumbers private property. See
Juckette v. Iowa Utils. Bd., 992 N.W.2d 218 (Iowa 2023). The only
question remaining is whether the statutory easement could result
in a taking that requires compensation. The placement of utility

facilities within public road rights-of-way has a longstanding history
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and played a significant role in industrial development particularly
in rural lowa. Iowa Code § 306.46 merely formalizes what has been
a longstanding restriction on property rights. Thus, the statutory
easement is an exception to what otherwise triggers a constitutional
taking.

In sum, there is more to this case than any single utility
company or landowner. The use of public road rights-of-way across
Iowa is of broad social and economic concern. Placing these issues in
careful context is crucial to the Court reaching the right result in this

case. Amici request that the Court consider the following:

I. IOWA CODE SECTION 306.46 CREATES A STATUTORY
EASEMENT THAT AUTHORIZES UTILITIES TO LOCATE AND
MAINTAIN INFRASTRUCTURE IN THE PUBLIC ROAD
RIGHT-OF-WAY.

The Iowa Legislature enacted lowa Code section 306.46 to
specifically allow “a public utility [to] construct, operate, repair, or
maintain its utility facilities within a public road right-of-way.” The
statute is clear. The legislation was a reaction to and abrogation of
a 2000 decision where the Court concluded that “power lines and
utility poles [were] not included within the scope of the general public
highway easement.” See Keokuk Junction Ry. Co. v. IES Indus., Inc.,

14



618 N.W.2d 352, 362 (Iowa 2000). That decision came in part
because, at that time, lowa lacked legislation that authorized and
addressed a utility’s use of the road right-of-way for utility

infrastructure. The legislature responded with section 306.46.

A. The Iowa Supreme Court Concluded Section 306.46
Creates a Statutory Easement for a Public Utility to Locate
and Maintain Utility Facilities Within a Public Right-of-Way.

In a prior challenge to the statute, the Iowa Supreme Court
weighed in; the law is settled that section 306.46 allows utilities to
locate their infrastructure in the public road right-of-way. See
Juckette v. Iowa Utils. Bd., 992 N.W.2d 218, 219-220 (lowa 2023). In
that case, Juckette had unsuccessfully challenged the Iowa Utilities
Board’s (Board or Commission) issuance of a franchise that allowed
MidAmerican to install its proposed transmission line alongside
Juckette’s property. MidAmerican relied on section 306.46 to
propose installation in the road right-of-way (sometimes referred toas
“ROW”) without the utility seeking eminent domain. Juckette
asserted that MidAmerican could not rely on section 306.46 to
overcome the constitutional requirement of just compensation to

construct electric transmission lines on her property. While
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declining to address Juckette’s constitutional challenge, the Board
recognized the legislature’s change in the law following the Keokuk
Junction decision. The Board concluded section 306.46 allows
MidAmerican and other utilities to construct, operate, repair, and
maintain an electric transmission line in the public road right-of-
way.

Juckette sought judicial review, and the District Court affirmed
the Board’s decision. See Juckette vs. Iowa Utils. Bd., Case No.
CVCV061580 (Polk Cnty. Dist. Ct. 11/07/2021). Addressing
Juckette’s constitutional challenge to section 306.46, the District
Court concluded,

The foundation for the holding in Keokuk Junction was the

lack of a guiding lowa statute at the time that decision was

entered. Once the Legislature enacted such a statute, the

basis for the Court’s Keokuk decision went away. This
statutory change, coupled with this court’s finding above

that placement of the proposed line on the road right-of-

way adjoining Ms. Juckette’s property does not impose an

additional servitude on her property leads to the district

court’s ultimate conclusion that section 306.46 does not
violate the Takings Clause of the lowa Constitution.

Id. at 18.
On appeal, this Court determined that section 306.46 provided

MidAmerican the statutory authority to locate and maintain utility
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infrastructure “within a public right-of-way, including the right-of-
way that encumbers Juckette’s land.” See id. at 219-220. The Court
stated further in its conclusion,

As we noted at the outset, we believe section 306.46
creates a statutory easement that allows utilities like
MidAmerican to “construct, operate, repair, or maintain
[their| utility facilities within a public road right-of-way,”
Iowa Code § 306.46(1), including the right-of-way that
encumbers Juckette’s property. See Statutory Easement,
Black’s Law Dictionary 646 (11t ed. 2019) (“An easement
created by a legislative body to accommodate the public
good, as for utility services.”). There is no question, then,
that MidAmerican is statutorily authorized to construct
electric transmission lines within the Juckette right-of-
way.

Id. at 222. The Court was clear that the construction of the proposed
line was authorized by statute. The only question left unanswered,
and with which the Court was divided, is whether the statutory
easement “could result in a taking that requires compensation under
the Fifth Amendment to the United States Constitution and article I,

section 18, of the Iowa Constitution.” Id.

B. The Utility Industry, Including the Commission, Relies
on Iowa Code Section 306.46 and the Juckette Court Decisions
for Utilities to Plan and Locate Utility Infrastructure Within
Public Road Right-of-Ways.
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In the case at hand, ITC Midwest similarly and rightly relied on
section 306.46 and the decisions from the District Court and the
Supreme Court in Juckette when it requested a franchise to
construct, operate, and maintain an electric transmission line within
a public right-of-way. As the Supreme Court concluded, section
306.46 creates a statutory easement for that purpose. Id. Thus, ITC
Midwest correctly states that neither a request for the right of
eminent domain nor voluntary easements were required for the
proposed line route that runs alongside Swan Lake’s property.

The ability to follow this precedent for the purposes of planning
future infrastructure and meeting expected utility loads for
residential and commercial customers is critical for all lowans.
“Stare decisis is the preferred course because it promotes the
evenhanded, predictable, and consistent development of legal
principles, fosters reliance on judicial decisions, and contributes to
the actual and perceived integrity of the judicial process.” Payne v.
Tennessee, 501 U.S. 808, 827 (1991). Considerations in favor of stare
decisis are at their acme in cases involving property and contract
rights, where reliance interests are involved. See Swift & Co. v.

Wickham, 382 U.S. 111, 116 (1965).
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For this present franchise proceeding, the Commission also
followed the Juckette Court precedent in its examination of Swan
Lake’s challenges and objections to the franchise. The Commission
concluded section 306.46 authorized ITC Midwest to construct,
operate, and maintain its proposed electric transmission line in the
public road right-of-way. “Whether use of the road right-of-way
requires compensation to property owners, such as Swan Lake, the
Commission awaits the Iowa Supreme Court’s resolution of that
issue.” In re: ITC Midwest LLC, Docket No. E-22501 (Iowa Utilities
Commission Order Affirming Proposed Order 9/17/2024) at 12.

The Juckette challenges to section 306.46 and resulting
decisions demonstrate that a public utility does not require a request
for eminent domain to locate its infrastructure in the public road
right-of-way. The only question remaining is whether the statutory
easement created constitutes a taking that requires just
compensation. For the reasons set forth below, the location or
placement of utility infrastructure within a public road right-of-way

does not constitute a taking requiring just compensation.
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II. UTILITY INFRASTRUCTURE PLACED WITHIN A PUBLIC
ROAD RIGHT-OF-WAY, PURSUANT TO SECTION 306.46,
DOES NOT CONSTITUTE A TAKING THAT REQUIRES JUST
COMPENSATION.

Section 306.46 does not take away property rights from
adjoining landowners because the placement of utility infrastructure
within a public right-of-way has been a historic and accepted
limitation to title. Although Swan Lake asserts the easement creates
a burden to its real estate that requires just compensation as a
taking, the statute merely formalizes a long-standing use and
limitation on real estate. See Summit Carbon Solutions, LLC uv.
Kasischke, 14 N.W.3d 119, 2024 WL 4861721, at *6 (lowa 2024)
(Amended 01/27/2025) (“Kasischke”) (lowa Code § 479B.15 land
surveys are longstanding background restrictions that permit
temporary access on property without triggering a constitutional

taking).

A. Longstanding Government Restrictions on Property
Rights, Like Iowa Code section 306.46, Are Exceptions to What
Otherwise Constitutes a Per Se Government Taking by Statute,
Regulation, or Other Law.

In Kasischke, the Court determined whether the statute, which

allows a pipeline developer’s private property access to conduct a
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survey, was unconstitutional under the Takings Clauses of the
United States and Iowa Constitutions. The Court set out the three-
step test for determining whether a statute unconstitutionally takes
property: whether there is a constitutionally protected private
property interest at stake; whether the private property interest has
been ‘taken’ by the government for public use; and if the protected
property interest has been taken, whether just compensation has
been paid to the owner. Id. (citation omitted).

The second prong, at issue here, is whether a taking has
occurred. Traditionally, a taking is to have occurred in one of three
ways: (1) a per se taking arising from a permanent physical invasion
of property; (2) a per se taking arising from regulation that denies the
owner all economically beneficial ownership; and (3) a regulatory
taking based on the balancing of the three factors set out in Penn
Central. See id. (citing Brakke v. lowa Dep’t of Nat. Res., 897 N.W.2d
522, 545 (Iowa 2017) (citing Penn Cent. Transp. Co. v. City of New
York, 438 U.S. 104, 124 (1978))).

Previously, a statute such as section 306.46 would require a
court to apply the balancing test enunciated in Penn Central.

However, in Kasischke, the lowa Supreme Court recognized a new
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per se rule when the government, by statute, regulation, or other law,
appropriates a right to physically invade private property, “it has
exercised a physical taking for which just compensation is owed.”
See id. (citing Cedar Point Nursery v. Hassid, 594 U.S. 139, 144
(2021)). However, the Court set out three exceptions to the rule:

‘First, ... [i]solated physical invasions, not undertaken

pursuant to a granted right of access, are properly

assessed as individual torts [of trespass] rather than
appropriations of a property right.” (citation omitted).

‘Second, many government-authorized physical invasions

will not amount to takings because they are consistent

with longstanding background restrictions on property

rights.” (citation omitted). ‘Third, the government may

require property owners to cede a right of access as a

condition of receiving certain benefits, without causing a

taking.’ (citation omitted).
Id.

The Kasischke Court determined whether this second exception
applied to the statutory-authorized land surveys challenged as a
“taking.” The Court examined the history of survey statutes and their
presence in other states. See id. at *8. The Court concluded the land
surveys authorized by section 479B.15 are “longstanding

background restrictions that permit temporary access onto private

property without triggering a constitutional taking.” Id. at *9. This
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Court’s examination of section 306.46 must yield the same

conclusion.

B. Iowa Code Section 306.46 Merely Formalizes What Has
Been a Longstanding Restriction on Property Rights and,
Therefore, Is an Exception to What Would Otherwise Trigger a
Constitutional Taking.

Utility location in the public road right-of-way is a longstanding
background restriction on property rights and therefore a recognized
exception to the courts’ per se taking jurisprudence. It is much like
the survey statutes examined by the Kasischke Court who noted the
survey statutes’ history, “as old as the republic itself.” Id. at *7. So,
too, are the statutes allowing utility location in the public road right-
of-way as described by the United States Department of
Transportation (USDOT):

Utility owners and operators (utilities) have been
constructing, operating, and maintaining utility facilities
within and adjacent to the public right-of-way (ROW) of
streets and highways since the late 1800s. Beginning with
the urban distribution of basic municipal facilities (water,
sewer, and power), technology and demand have evolved
to include natural gas, communications, and cable
television facilities as well, within almost every local street
in the country. As growth expanded, and continues to
expand, transmission of utility services between urban
services between urban cities and towns, and to outlying
rural areas now routinely involves utilities in the public
ROW.
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U.S. Dep’t of Transportation, Federal Highway Admin., Avoiding
Utility Relocations, Historical Framework, U.S. Dot
PROGRAMS /DESIGN/UTILITY PROGRAM /PUBLICATIONS, (April 19, 2018),

https:/ /www.fhwa.dot.gov/utilities /utilityrelo/.

This started as early as 1882 with mass consumer electricity
availability in New York City. See Richard A. Pence, THE NEXT
GREATEST THING 10 (1984) (“Pence”). That project began the
industrialization of America and now-common consumer comforts,
such as factory machinery, agricultural mechanization, and even
living-room light bulbs. See id. Urban areas were the first to enjoy
electrification, while rural areas —such as the State of lowa —were left
far behind on this development curve, mostly for economic and
geographical reasons. See id.

One of the primary economic and geographical difficulties in
electrifying states like lowa during the early industrial period were
"hold-out" landowners who recalcitrantly wanted electricity on their
own properties but did not want to grant reasonable easements for
electricity facilities to flow across their own land towards their

neighbors. See id. at 82 and 87. See also Consolidated Edison Co. of
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N.Y. v. FERC, 823 F.2d 630, 639 n.13 (D.C. Cir. 1987) (describing
when an energy project "is in the hands of others, [a] hold[|Jout
situation" results). To avoid these holdout problems, energy providers
started utilizing infrastructure that predated electricity altogether:
public rights-of-way. See Pence, at 87-89. Rural state residents used
county roads, farm-to-market routes, and the like in everyday life.
Early maps of rural electrification show electric lines traced fairly-
identically to those public right-of-way passages. See id. at 89.

This development strategy served consumers and created the
economical and geographical efficiencies needed to make
industrialization work. It also circumvented “hold out” problems
caused by uncooperative landowners who shunned reasonable efforts
by utilities to obtain easements. There are documented incidences of
landowners literally moving their homes—physically hauling whole
structures to areas closer to public roads to be able to obtain
electricity. See id. at 87.

Over time, this practice of utilizing road rights-of-way for utility
service became so pervasive and efficient that it was customary across
the country and in every state. A Federal-Aid Highway Act study

found “all States had laws allowing public utilities to use public
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highway and street ROW, subject to various restrictions.” See Am.
Pub. Works Ass’n & the Univ. of Alabama Dep’t of Civil Eng’g,
Highway/ Utility Guide/ Utility Accommodation Policy Development,
U.S. DEPARTMENT OF  TRANSPORTATION, FEDERAL HIGHWAY
ADMINISTRATION HIGHWAY /UTILITY GUIDE, (June 1993),

https:/ /www.fhwa.dot.gov/utilities /010604.pdf.

The study addressed legal issues surrounding utility
accommodation. See id. Subsequently, the 1956 Federal-Aid
Highway Act provided funding for a policy that addressed utility
accommodation deficiencies. Id. The Act directed the policy address
variance in state regulations and among other things, “ensur|e]
uniformity of utility treatment among the States.” Id. at 11. That
policy was adopted in 1959, the “Policy on the Accommodation of
Utilities on the National System of Interstate and Defense Highways.”
Id.

Utility placement within the public road right-of-way has been
an important vehicle to this country’s industrial development and
significant to rural Iowa. Their location in public rights-of-way
continues to play a pivotal role in modern development in urban and

rural neighborhoods for commercial and residential customers and
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all lowans. They have been and continue to be an integral part of the
highway system as a result. In present day, all fifty states and the
District of Columbia have some form of statute or regulation regarding

a utility’s use of the public right-of-way for service purposes.!

! See, e.g., Ala. Code § 11-43-62; Alaska Stat. § 38.05.810(e); Ariz. Rev. Stat.
88 9-581 through 9-583; Ark. Code Ann. § 14-200-101; Cal. Pub. Util. Comm’s,
Dec. No. 98-10-058, No. R. 95-04-043 (Filed Apr. 26, 1995); Colo. Rev. Stat. §§
38.5.5-101 through 38-5.5-108, and 38-5.5-104; Conn. Gen. Stat. § 16-228; De.
Code tit. 22, § 103 and tit. 26, § 901; D.C. Code §§ 10-1141.03 and 43-1454(a);
FLA. Stat. Ch. 202.10 through 10-202.41; GA. Code §§ 32-4-92 and 46-5-1(a);
Haw. Rev. Stat. § 264-13; Idaho Code §§ 62-701 and 62-701A(2); 35 Ill. Comp.
Stat. 635/5 and 625/10(b); Ind. Code § 8-1-2-101(b); lowa Code 8§ 306.46 and
477.1; Kan. Stat. § 17-1902(B); Ky. Rev. Stat. § 278.540; La. Rev. Stat. §§
33:4401, 48:381.1(C), and 48:381.3(A)(2); Me. Rev. STAT. tit. 35-A §§ 2502
through 2505; MD. Code art. 23A, § 2; Mass. Gen. Laws Ch. 166, § 25 and Ch.
25A; Mich. Comp. Laws §§ 484.3101 through 484.3120; Minn. Stat. § 237.04;
Miss. Code § 21-27-1; Mo. Rev. Stat. § 67.1832; Mont. Code 8§ 7-3-4449, 7-13-
2220, and 69-4-101; Nev. Rev. Stat. § 86-704(1); Nev. Rev. Stat. §§ 707.250 and
707.280; N.H. Rev. Stat. § 231:161, I(a)-(c); N.J. Stat. §§ 48:5A-20(a) and 48:17-
11; N.M. Stat. §§ 3-42-2A and 19-7-57; N.Y. Gen. City Law § 20, N.Y. Gen. Village
Law § 4-412, N.Y. Town LAW § 64, and N.Y. Transp. Corp. Law § 27; N.C. Gen.
Stat. 8§ 62-39 and 62.182; N.D. Cent. Code § 49-09-16; Ohio Rev. Code §§
4939.01 through 4939.09; Okla. Const. art. IX, § 2, Okla. Stat. tit. 11 § 36-101,
and Okla. Stat. tit. 18, § 601; 71 P.A. Const. Stat. § 194; R.I. Gen. Laws §§ 37-7-
8 and 39-17-1; S.C. Code §§ 58-9-2240 and 58-12-10; S.D. Codified Laws §§ 49-
7-22 and 49-32-1; Tenn. Code 8§ 65-21-103 and 65-21-201; Tex. Loc. Gov’t Code
8§ 203.001 through 283.002; Utah Code 8§ 54-4-25 and 72-7-102; V.T. Stat. tit.
19,8 1111(a) and tit. 30, § 2502; V.A. Code §§ 56-458 and 566-462; Wash. Rev.
Code 88 35.99.020 and 35.99.040; W. VA. Code 8§ 8-31-1, 8-31-2, and 17-4-8;
Wis. Stat. 8§ 62.14(6)(b), 196.58, and 196.499(14); and Wyo. Const. art. 10, § 17,
Wyo. Const. art. 13, § 4, and Wyo. Stat. § 15-1-103.
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As the U.S. DOT stated, “Utility owners and operators (utilities)
have been constructing, operating, and maintaining utility facilities
within and adjacent to the public right-of-way (ROW) of streets and
highways since the late 1800s.” U.S. Dep’t of Trans., Federal Highway
Admin., Avoiding Utility Relocations, Historical Framework, U.S. DOT
PROGRAMS /DESIGN/UTILITY PROGRAM /PUBLICATIONS, (April 19, 2018),

https:/ /www.fhwa.dot.gov /utilities /utilityrelo/. Section 306.46

merely formalizes these longstanding restrictions on property rights
and therefore, is an exception to what would otherwise trigger a

constitutional taking.

III. UTILITY INFRASTRUCTURE PLACED WITHIN A PUBLIC
ROAD RIGHT-OF WAY, PURSUANT TO SECTION 306.46,
DOES NOT CONSTITUTE A TAKING BECAUSE IT DOES NOT
PLACE AN ADDITIONAL SERVITUDE.

Utility use is incidental to the public right-of-way. The
Commission reached this correct conclusion when analyzing section
306.46 in the franchise proceeding which prompted the subsequent
Juckette litigation. See In re: MidAmerican Energy Co., Docket No. E-
22417, 2021 WL 391886 (lowa Utils. Bd. Feb. 1, 2021).

As the Commission determined, the statute allows utilities to
use public rights-of-way without the permission of the servient
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landowner because the utility use is “an incidental and subordinate
use of a highway easement.” Id. at *21 (quoting Fisher v. Golden
Valley Elec. Ass’n, Inc., 658 P.2d 127, 130 (Alaska 1983). The utility
use for the construction of utility facilities does not call for
acquisition of an additional servitude from the landowner. Id.
(citation omitted). The burden on the servient estate does not
increase by utility use:

The rights of the easement holder in another’s land are
determined by the purpose and character of the easement.
The manner in which the easement is used does not
become frozen at the time of the grant. An easement for a
road or a highway does not limit its uses to the movement
of vehicles. Uses related to traffic movement are within the
scope of the easement. The grant of a public road easement
embraces every reasonable method of travel over, under
and along the right-of-way. Thus, the running power and
telephone lines above the ground and pipelines
underneath do not increase the burden on the servient
estate and are permissible uses.

Id. (quoting State v. Homer, 798 P.2d 824, 826 (Wyo. 1990).

In a case preceding section 306.46, the Iowa Supreme Court
examined this same rationale followed by other state courts. See
Keokuk Junct. Ry. Co. v. IES Industries, Inc., 618 N.W.2d 352 (lowa
2000). The Keokuk Court noted one in particular, Florida, that

recognized ‘construction of a power line which does not
interfere with highway travel is a proper use of a highway
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easement and is not regarded as imposing an additional
burden o[r] servitude on the underlying estate.’

Id. (Keokuk citations to Nerbonne omitted in original).

While the Keokuk Court did not adopt that approach, the
context of the case is distinguishable because section 306.46 had not
yet been enacted. Id. at 357. According to the Court, in the Alaska
case relied on by Nerbonne, there was a statute allowing utilities to
use public rights-of-way without the permission of the servient
landowner. Id. The Keokuk Court concluded, “Without the aid of such
legislation in Iowa, we are clearly not prompted to make a similar
decision.” Id.

It was the Keokuk decision that prompted the need for
legislation. The legislature enacted section 306.46 in 2004 to allow
the same utility use of public rights-of-way as Alaska. As other state
courts recognize, construction of utility infrastructure that does not
interfere with highway travel is a proper use of a highway easement
and is not regarded as imposing an additional burden or servitude
on the underlying estates. Thus, this Court should conclude, as the
Commission did, that section 306.46 allows utilities to use public

rights-of-way without the permission of the servient landowner
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because the utility use is an incidental and subordinate use of a

highway easement.

IV. IOWA CODE SECTION 306.46 IS SOUND PUBLIC POLICY
ENACTED IN THE PUBLIC INTEREST.

The enactment of section 306.46 to restore confidence in the
planning, construction, maintenance, and repair of utility systems in
public rights-of-way after the Keokuk Junction decision reflected
sound public policy. See, e.g., Norfolk Redevelopment & Housing Auth.
v. C& P Tel Co., 464 U.S. 30, 35 (1985) (noting the permissibility of
utility use of public rights-of-way at common law); New Orleans
Gaslight Co. v. Drainage Comm'n of New Orleans, 197 U.S. 453 458-
59 (19095) (recognizing a gas company had been granted rights to use
city streets for its business of providing utility services); Northern
States Power Co. v. Fed. Transit. Admin., Case No 01-295 JRT/FLN,
2001 WL 1618532, at *10 (D. Minn. May 24, 2001) ("The common law
rule, as noted above, has long been that utilities' rights to use streets
and public rights-of-way are subject [only] to governmental police

powers...").
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The placement of utility infrastructure in the public road right-
of-way furthers the public’s interests and serves lowans’ best
interests. Utility services are vital:

Public welfare demands that the people be served with

water, sewer systems, electricity, gas, telephone, and

telegraphs, as well as transportation and means of travel.

These services are vital to the well-being of our various

communities. It would be impossible to meet these urgent

requirements without making use of the public property.

The presence of the utility facilities on the streets

constitutes a use in the public interest subject to public

regulation, and an object within the purview of a public
policy to be established by the legislature (quoting State

Road Commission v. Utah Power & Light Co., 353 P.2d 171

(Utah 1960).

Pickett v. California Pac. Utilities, 619 P.2d 325, 327 (Utah 1980).

It is nearly impossible to estimate the enormous costs that
would result if lowa utilities were required to abandon public rights-
of-way, reconfigure their systems, and halt or re-route planned
projects. The inefficiencies would ultimately be passed on to utility
consumers. Cf. Comes v. Microsoft Corp., 696 N.W.2d 318, 325 (lowa
200595) (explaining how "increased costs will ultimately be passed on
to the consumer" as a rule of simple "economics.").

In short, a ruling in favor of Swan Lake would be calamitous to

utility companies and to lowans’ pocketbooks. See, e.g., In re Interest
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of B.G.C., 496 N.W.2d 239, 242 (lowa 1992) ("In interpreting a
statute, one of the considerations is the practical effects of a
particular interpretation."); In re D.N., Case No. 02-1410, 2003 WL
22189361, at *4 (lowa Ct. App. Sept. 24, 2003) ("we must consider
the practical effects of any particular statutory interpretation..
.[ulnreasonable, unjust, and absurd results should be avoided.. .[w]e
further presume the Legislature did not intend a result that defeats
the avowed public policy of this State.") (citations omitted).

History reflects how utility placement in public rights-of-way
enabled America’s industrial development and Iowa’s rural
development in particular. It continues to be a significant

contributing factor to modern development in the public interest.

V. "HOLD-OUT" LANDOWNERS LIKE APPELLANT SHOULD NOT
BE APPEASED AT THE EXPENSE OF THE PUBLIC
INTEREST.

A. Reliable and Reasonably Priced Electricity Is in the
Public Interest.

It is in the public's interest that everyone receives reliable
electricity at a reasonable price. See S.E. IA Coop. Elec. Ass'n v. IA Util.

Bd., 633 N.W.2d 814, 820 (Iowa 2001) ("We have already found the
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transmission of electricity to the public constitutes a public use.. .").
See also Lamb Cnty. Elec. Coop., Inc. v. Pub. Util. Comm'n, 269 S.W.3d
260, 269 (Tex. App. 2008) (noting the public interest in providing
electricity to the public); Hendricks v. Hanigan, Case No. Do37609,
2002 WL 397648, at *6 (Cal. Ct. App. Mar. 14, 2002) (describing the
"broad public interest" of electric power to consumers at "just and
reasonable rates."); Penn. Water & Power Co. v. Consolid. Gas, Elec.
Light & Power Co. of Baltimore, 89 F. Supp. 452, 470 (D. Md. 1950),
rev’d in part on other grounds, 184 F.2d 552 (4th Cir. 1950) (noting
the "manifold uses of electricity in this electric age" and the "public
interest [that] has enabled [everyone] to meet the public
requirements" thereof).

This public policy is codified under Iowa law. See Iowa Code §
476.25 ("It is declared in the public interest to encourage the
development of...statewide electric service...[and to| establish service
areas within which specific electric utilities shall provide electric
service to customers..."). It is manifestly in the public interest to have
reliable and reasonably priced electricity available to the community
being served. See lowa Code § 478.3 (2)(a) (articulating the "overall

plan of transmitting electricity in the public interest..."); lowa Admin.
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Code Rs. 199-32.4(4)(¢) and 265-9.7(1)(d) ("public interest' means
that which is beneficial to the public as a whole..."); Bradley v. IA Dept.
of Commerce, Case No. 01-0646, 2022 WL 31882863, at *3-4 (lowa
Ct. App. Dec. 30, 2002) (the public use was served by granting an
electric transmission line supported by substantial evidence). See
also Carpenter v. Comm'r of Pub. Works of City of Racine, 339 N.W.2d
608, 611 (Wis. Ct. App. 1983) (acknowledging "the city's legitimate
public interest in providing efficient [services] to the community as a
whole."); In re Butte Fire Cases, Case No. JCCP4853, 2017 WL
9832289 (Cal. Super. Ct. Jun. 22, 2017) (recognizing a utility's

"obligation to provide a vital public interest (electricity).").

B. The Law Disfavors “Hold-Out” Actors When the Public
Interest Is at Stake.

As one court explained:

A hold out occurs where, '[dJuring the property
assemblages, whether private or public, one or more
property owners resist in selling, wanting to be the last
owner of a parcel or among the last, in order to be able to
demand higher prices for their property because they are
holding up a larger project.’

Makowski v. Mayor and City Council of Baltimore, 94 A.3d 91, 101-02

(Md. Ct. App. 2014) (citing and quoting Mayor and City Council of
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Baltimore v. Valsamaski, 916 A.2d 324, 346 n.18 (Md. Ct. App. 2007)).
See also Arpan A. Sura, An End-Run Around The Takings Clause?, 50
WM. & MARY L. REV. 1739, 1781 n.228 (2009) ("In a hold-out
situation, because the landowner has a 'monopoly' over the land, [the
landowner] has the incentive to raise his asking price ad infinitum.").
Hold-out landowners are nothing new. See Pence, at 82 (describing
the erection of initial electric lines, stating "[t]he job would have been
difficult enough had all farmers been agreeable, but many were not.").
The same hold-out problems persist —with Swan Lake now leading the
charge.

Hold-out scenarios nearly always have negative implications.
See In re Marriage of Kolpek, Case No. 11-0745, 2012 WL 299512, at
*3 (lowa Ct. App. Feb. 1, 2012). See also John Fee, Eminent Domain
Use & Abuse: Kelo In Context § 6.111 (Feb. 2006) (describing "hold-out
problems" when there are "important public interests" weighed
against property rights, with "utilities" as a common example). The
Court should not allow a single landowner to hold up a project that
serves other utility consumers. See Lloyd Cohen, Holdouts And Free
Riders, 20 J. LEGAL STUD. 351, 356 (1991) (explaining hold-out

scenarios to serve other customers throughout the State). Swan
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Lake’s position encourages "hold-out" landowners to use a "heckler's
veto" to halt otherwise economically valuable development. See
generally Frye v. Kansas City, Mo. Police Dept., 375 F.3d 785, 792-93
(8th Cir. 2004) ("the protection against heckler's vetoes even forbids
statutory schemes that would allow a disapproving citizen to..
.complain|[| on.. .apparently neutral grounds.").

The USDOT recognizes the public interest and explains:

As growth expanded, and continues to expand,
transmission of utility services between urban cities and
towns, and to outlying rural areas now routinely involves
utilities in the public ROW. For the utility company,
dealing with a single entity such as a municipality or State
Department of Transportation (DOT) can be more efficient
than dealing with a myriad of private property owners.
Property rights (ROW or easement), frontage to service
customers, and access for facility maintenance are
coincidental with the street or highway, potentially
reducing the utilities required project investment in both
time and money. As savings realized by the utility may
reduce the end cost to the customer, it is generally
considered in the public’s best interest to allow utilities to
occupy right of way, and utilities have been given some
level of ROW privilege in all states.

U.S. Department of Transportation, Federal Highway Administration,
Avoiding Utility Relocations, Historical Framework, U.S. DoOT

PROGRAMS /DESIGN/ UTILITY PROGRAM /PUBLICATIONS, (April 19, 2018),

https:/ /www.fhwa.dot.gov /utilities /utilityrelo/ .
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The Court should not reward Swan Lake or other hold-out
landowners when section 306.46 reflects the public interest, history
supports utility placement in public rights-of-way, and future

development will require expanded utility infrastructure.

VI. IOWA CODE SECTION 306.46 PROTECTS PRIVATE
PROPERTY RIGHTS INSTEAD OF HARMING THEM.

Iowa Code section 306.46 is designed to alleviate issues related
to the taking of private property through eminent domain. Using
public rights-of-way is a historically proven mechanism to
circumvent property disputes by running electricity lines through
alternate, public routes. See Pence, at 82 and 87. Using public road
rights-of-way helps avoid more intrusive means of constructing,
maintaining, and repairing utility services, such as the use of
eminent domain. See, e.g., City of Long Branch v. Spanos, Case No.
A-2936-04T12936-04T1, 2006 WL 1627977, at *12 (N.J. Super. Ct.
App. Div. Jun. 16, 2006) ("The power to take property through
eminent domain is one of the most intrusive aspects of
sovereignty..."). (quoting Comm'r of Transp. v. D'Onofrio, 562 A.2d

267, 269 (N.J. Super Ct. App. Div. 1989)).
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If the use of public rights-of-way is not allowed under lowa Code
section 306.46, it will spur utility companies of all types — electric,
gas, water, sewer, and otherwise — to explore more assertive methods
that could be more burdensome to property owners. As a matter of
public policy, eminent domain is not something to be encouraged, but
it is the likely, if unintended, result of the position Swan Lake is

taking under the facts of this case.

VII. SHOULD THIS COURT DETERMINE A TAKING HAS
OCCURRED, THE APPROPRIATE REMEDY IS JUST
COMPENSATION.

The franchise application and approval process is a legal
proceeding distinct from the determination of land rights. In
franchise proceedings, the Commission has explained that
landownership determinations are beyond its jurisdiction, “A
determination of whether the utility has acquired the underlying land
rights is beyond the scope of the Board’s jurisdiction.” In re SOO
Green HVDC Link Project Co., LLC, Docket No. E-22436, “Order
Granting Petition” (Iowa Utils. Bd. Sept. 14, 2023). The District Court
in Juckette likewise recognized this distinction stating in part,

“Neither Iowa Code chapter 478 nor the governing rules require a
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franchise petitioner prove it possesses all necessary land rights as a
condition precedent to issuing a franchise.” Juckette v. lIowa Utils.
Bd., Case No. CVCV061580 at 12, (Polk Cnty. Dist. Ct., Nov. 7, 2021).

The Commission’s determination to grant a franchise is
independent of landownership rights. Should this Court determine a
taking has occurred in this case, the appropriate remedy is just

compensation.

CONCLUSION

Utilities have been constructing, operating, and maintaining
their facilities within and adjacent to the public road right-of-way
since the late 1800’s. The location of utility facilities in the public
rights-of-way played a significant role in industrial development
nationally and in Iowa’s rural areas. Utilities provide the vital
infrastructure that ensures access to light, heat, clean water, and
proper sanitation.

The Legislature recognized the importance of utility use of
public rights-of-way. The statutory easement furthers development

and modernization by enabling service delivery to all areas and has
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a longstanding history as a restriction on property rights. As such,
it is an exception that does not trigger a constitutional taking.

WHEREFORE, the IAEC, IAMU, IUA, and IRWA respectfully
request the Court reverse the District Court’s ruling that Iowa Code
section 306.46 results in an unconstitutional taking and dismiss the
petition for judicial review.

Dated this 17t day of February, 2026.
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By: /s/ Dennis L. Puckett
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ATTORNEYS FOR AMICI CURIAE

41



CERTIFICATE OF COST

Undersigned counsel certifies there were no cost paid as
contemplated by lowa R. App. P. 6.903(2)(j).
Respectfully submitted this 17t day of February, 2026,

By: /s/ Dennis L. Puckett

Dennis L. Puckett, ATO006476
Diana S. Machir AT0009824
SULLIVAN & WARD, P.C.

6601 Westown Parkway, Suite 200
West Des Moines, Iowa 50266-7733
Telephone: (515) 244-3500
Facsimile: (515) 244-3599

Email: dpuckett@sullivan-ward.com
Email: dmachir@sullivan-ward.com
ATTORNEYS FOR AMICI CURIAE

42




CERTIFICATE OF COMPLIANCE

This brief complies with the typeface requirements and type-
limitation of lowa Rs. App. P. 6.903(1)(d) and 6.903(1)(g) because:

This brief has been prepared in a proportionally spaced
typeface using Bookman Old Style in 14 pt and contains 6337 words,
excluding parts of the brief exempted by Ilowa R. App. P.
6.903(1)(g)(1).

Respectfully submitted this 17t day of February, 2026,

By: /s/ Dennis L. Puckett

Dennis L. Puckett, ATO006476
Diana S. Machir ATO009824
SULLIVAN & WARD, P.C.

6601 Westown Parkway, Suite 200
West Des Moines, lowa 50266-7733
Telephone: (515) 244-3500
Facsimile: (515) 244-3599

Email: dpuckett@sullivan-ward.com
Email: dmachir@sullivan-ward.com
ATTORNEYS FOR AMICI CURIAE

43




CERTIFICATE OF SERVICE

I hereby certify that on the 17th day of February, 2026, a copy
of the foregoing document was served upon the parties and upon the
Clerk of the Supreme Court through the electronic filing of the same
with the Iowa Judicial Branch Appellate Courts’ electronic filing
system.

William Reasoner

DICKINSON, MACKAMAN, TYLER, & HAGAN, P.C.
699 Walnut Street, Suite 1600

Des Moines, IA 50309-3986
wreasoner@dickinsonlaw.com

ATTORNEY FOR

SWAN LAKE ROAD FARMS, LLC

Cheyanne Whisner

Michelle Rabe

IOWA UTILITIES COMMISSION
1375 E. Court Avenue

Des Moines, IA 50309
cheyanne.whisner@iuc.iowa.gov
michelle.rabe@iuc.iowa.gov
ATTORNEYS FOR

IOWA UTILITIES COMMISSION

Lanny L. Zieman

John S. Long

OFFICE OF CONSUMER ADVOCATE
1375 East Court Avenue

Des Moines, IA 50309
IowaOCA@oca.iowa.gov
ATTORNEYS FOR OFFICE OF
CONSUMER ADVOCATE

44




Bret A. Dublinske

Brant M. Leonard

FREDRIKSON & BYRON, P.A.

111 East Grand Avenue, Suite 301
Des Moines, Iowa 50309
bdublinske@fredlaw.com
bleonard@fredlaw.com
ATTORNEYS FOR ITC MIDWEST,
LLC

Christina L. Gruenhagen

WICKHAM & GEADELMANN, P.L.L.C.
5400 University Avenue

West Des Moines, IA 50266
Cgruenhagen@ifbf.org

ATTORNEY FOR AMICUS CURIAE
IOWA FARM BUREAU FEDERATION

Respectfully submitted this 17t day of February, 2026,

By: /s/ Dennis L. Puckett

Dennis L. Puckett, ATO006476
Diana S. Machir AT0009824
SULLIVAN & WARD, P.C.

6601 Westown Parkway, Suite 200
West Des Moines, lowa 50266-7733
Telephone: (515) 244-3500
Facsimile: (515) 244-3599

Email: dpuckett@sullivan-ward.com
Email: dmachir@sullivan-ward.com
ATTORNEYS FOR AMICI CURIAE

45




