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AMICUS CURIAE IDENTIFICATION 

The Iowa Farm Bureau Federation (Farm Bureau or IFBF) is an 

independent, non-governmental, voluntary general farm organization. With 

approximately 153,000 members, Farm Bureau is dedicated to helping farm 

families prosper and improve their quality of life. Farm Bureau members 

include farmers and landowners who own or lease agricultural land in rural 

areas. Farm Bureau has long advocated for property rights, limits on taking 

private property interests, and just compensation when property interests are 

taken without landowner consent. Its members’ land is traversed by secondary 

roads which generally form a one-mile square grid across Iowa. In almost all 

instances, the rights-of-way for these secondary roads were acquired as 

easements; the county does not hold fee simple title. Iowa Code § 306.46 

grants an easement to government entities and private companies specially 

defined as “public utilities” to permanently construct, operate, and maintain 

electric transmission lines in these secondary road rights-of-way. In the 

present case, ITC Midwest LLC received approval from the Iowa Utilities 

Commission and Iowa Code § 306.46 arguing that no compensation for the 

easement is due. As the court was evenly divided on the question previously 

in Juckette v. Iowa Utilities Bd., 992 N.W.2d 218 (Iowa 2023), this case 

presents an opportunity to resolve the question of whether the landowner is 
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entitled to compensation when the state government grants an electric 

transmission line easement to a private third party without the consent of the 

landowner. 

 

DISCLOSURE STATEMENT 

No party’s counsel authored this brief in whole or in part and no party 

or their counsel contributed financially to the preparation of this brief. 

 

CONSENT TO FILE 

In accordance with Iowa R. App. Proc. 6.906, IFBF files this amicus 

curiae brief with the written consent from the attorneys for the parties of 

record in this appeal including Swan Lake Road Farms, LLC, the Iowa 

Utilities Commission, ITC Midwest, LLC, and the Office of Consumer 

Advocate. 
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ARGUMENT 

I. An Easement Granted to ITC Midwest LLC Without Paying 
Landowner Compensation is an Unconstitutional Taking. 

In Juckette, this Court determined that “section 306.46 creates a 

statutory easement that allows utilities like MidAmerican to ‘construct, 

operate, repair, or maintain [their] utility facilities within a public road right-

of-way,’….” Juckette v. Iowa Utilities Bd., 992 N.W.2d 218, 222 (Iowa 2023) 

(citation omitted); Iowa Code § 306.46(1) (2025). Iowa Code § 306.46(1) 

states, in part, that “[a] public utility may construct, operate, repair, or 

maintain its utility facilities within a public road right-of-way.” While the 

administrative record in this case does not include a copy of a public road 

easement, the record reflects that the parties have agreed that “the road was 

dedicated by at least 1986 and likely in the 1970s.” D0055, Swan Lake’s 

Statement of Rec. Citations, 3 (9/23/2025).  

Like MidAmerican in Juckette, ITC Midwest, LLC (ITC) argues that it 

can construct electric transmission lines, poles and equipment in the road 

right-of-way without using eminent domain procedures or providing 

compensation to Swan Lake Road Farms, LLC (Swan Lake). The Polk County 

District Court held that “the easement in section 306.46 is a taking that 

requires the payment of just compensation to account for the additional burden 
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imposed.” D0056, Ruling on Pet. for Jud. Rev., 16 (9/30/2025). Farm Bureau 

urges the Court to affirm this holding of the district court. 

A. Placement of Electric Transmission Lines in the Road 
Right-of-Way Results in a Per Se Taking. 

The Takings Clause of the Fifth Amendment to the U.S. Constitution 

provides that “private property [shall not] be taken for public use, without just 

compensation.” U.S. Const. amend. V. The Iowa Constitution's takings clause 

is similar: “Private property shall not be taken for public use without just 

compensation first being made ....” Iowa Const. art. I, § 18. See Molo Oil Co. 

v. The City of Dubuque, 692 N.W.2d 686, 692 (Iowa 2005); Summit Carbon 

Sols., LLC v. Kasischke, 14 N.W.3d 119, 126 (Iowa 2024), as amended (Jan. 

27, 2025) (citations omitted). A per se taking arises from “a permanent 

physical invasion of property.” Brakke v. Iowa Dep't of Nat. Res., 897 N.W.2d 

522, 545 (Iowa 2017) (citations omitted). 

Unlike road dedications in platted developments or cities, utility 

easements or dedications in rural areas are usually separate from the road 

easement. When rural electricity went through the state, Farm Bureau worked 

with its members to put easements in place. Along these road rights-of-way 

where rural electric was placed are utility easements acquired in the 1930s and 

1940s during the electrification of rural Iowa. Farm Bureau, and its one 

hundred county Farm Bureaus, directly supported these efforts by unifying 
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and coordinating the work for the engineering and construction necessary to 

distribute electricity through rural areas and by helping to secure easements 

for this distribution infrastructure. D.B. Groves & Kenneth Thatcher, The 

First Fifty: History of Farm Bureau in Iowa, 171-173 (1968). Farm Bureau 

has a history of supporting electrification when the companies acquire the 

appropriate easements. The record does not include any evidence of a pre-

existing electric utility easement along the road right-of-way of Swan Lake’s 

property. 

Iowa Code § 306.46 includes a new statutory easement allowing a 

physical invasion by electric transmission owners without the landowner’s 

consent. When the electric transmission lines, poles and equipment are 

constructed, operated and maintained in the right-of-way, a permanent 

physical invasion occurs on Swan Lake’s property. These facts are analogous 

to the U.S. Supreme Court’s treatment of the government authorized 

installation of cable in Loretto v. Teleprompter Manhattan CATV 

Corporation, 458 U.S. 419, 421 (1982). In Loretto, New York passed a statute 

that required a landlord to permit a cable television company to install cable 

facilities on its property and a landlord argued that the law amounted to a 

taking when a cable company installed cable facilities on a residential 

apartment building. Id.  The U.S. Supreme Court concluded, “that a 
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permanent physical occupation authorized by government is a taking without 

regard to the public interest that it may serve.” Id. at 426. When there is a 

taking, “the property owner entertains a historically rooted expectation of 

compensation….” Id. at 441. 

The Iowa Utilities Commission (IUC or Commission) authorized the 

placement of electric transmission lines by ITC and thereby took away Swan 

Lake’s right to exclude the private transmission owner and its equipment from 

Swan Lake’s property. In Kaiser Aetna v. United States, the Supreme Court 

reviewed whether a taking occurred when a private pond was converted into 

a marina with public access. 444 U.S. 164, 165-66 (1979). The Supreme Court 

focused on a property owner’s right to exclude as a key property right at issue 

and stated “the ‘right to exclude,’ so universally held to be a fundamental 

element of the property right, falls within the category of interests that the 

Government cannot take without compensation.” Id. at 179-180.  

Kaiser Aetna laid the foundation for the later U.S. Supreme Court ruling 

that infringing on the right to exclude is a per se taking. In Cedar Point 

Nursery v. Hassid, the Court upheld the longstanding legal precedent that a 

per se taking requires compensation.  594 U.S. 139, 162 (2021). At issue was 

a California statute which allowed labor organizations to occupy an 

agriculture employers’ property at certain times. Id. at 143-44. The Supreme 
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Court held the physical occupation on the property amounted to a per se 

taking. Id. at 162. In reaching its holding, the Supreme Court explained that 

the right to exclude “is a ‘fundamental element of the property right,’ that 

cannot be balanced away.” Id. at 157 (citing Kaiser Aetna, 444 U.S. at 179-

180). The Supreme Court explained that “[o]ur cases establish that 

appropriations of a right to invade are per se physical takings, not use 

restrictions subject to Penn Central ….” Id. Because the Commission’s Order 

granted ITC access to the property to construct and permanently operate 

transmission lines and poles and not allow Swan Lake to exclude ITC, the 

Order resulted in an unconstitutional taking. D0032, Ord. Aff’g Proposed Ord. 

and Denying Mot. for Stay, 10-12 (9/17/2024).  Because Swan Lake was 

denied its right to exclude and an uncompensated physical invasion was 

authorized by the franchise, the IUC Order is unconstitutional, and Swan Lake 

is entitled to relief. Iowa Code § 17A.19(10)(a) (2025). 

B. Swan Lake Road Farms LLC is Entitled to Compensation 
for the Electric Transmission Line Easement Due to the 
Additional Servitude on the Land. 

A utility easement taken by the government and awarded to a privately-

owned third party is a compensable taking. “A ‘taking’ under the federal and 

Iowa constitutions is not limited to the appropriation of a fee. A taking occurs 

when there is even a minimal, permanent physical occupation of real 
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property.” Molo Oil Co., 692 N.W.2d at 692  (citing Loretto, 458 U.S. at 434–

35). An easement is a property interest that is subject to compensation under 

the takings clause. Simkins v. City of Davenport, 232 N.W.2d 561, 566 (Iowa 

1975); see also, Kaiser Aetna, 444 U.S. at 180  (“Even if the Government 

physically invades only an easement in property, it must nonetheless pay just 

compensation.”); Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 

1015 (1992) (“In general (at least with regard to permanent invasions), no 

matter how minute the intrusion, and no matter how weighty the public 

purpose behind it, we have required compensation.”); Nichols v. City of 

Evansdale, 687 N.W.2d 562, 573 (Iowa 2004) (“From every unlawful entry, 

or every direct invasion of the person or property of another, the law infers 

some damage.” (quoting 75 Am. Jur. 2d Trespass § 117)); United States v. 

General Motors Corp., 323 U.S. 373, 378 (1945) (property for just 

compensation purposes includes “every sort of interest the citizen may 

possess.”). Taking an easement for the indefinite placement of an electric 

transmission line is a type of property interest for which compensation is due. 

The physical installation of electric transmission lines, poles and 

equipment creates an additional servitude on Swan Lake’s property. In 

Keokuk Junction, the city of Keokuk allowed IES Industries to build electric 

power lines within the city’s right-of-way on Keokuk Junction Railway 
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Company’s land. Keokuk Junction Ry. Co. v. IES Indus., Inc., 618 N.W.2d 

352, 354 (Iowa 2000). IES Industries unsuccessfully argued that the electric 

lines do not create an additional servitude. Id. at 362-363. The Iowa Supreme 

Court stated, “[t]he increased risk of harm to KJRY’s land also creates an 

additional burden because overhead power lines create a danger to KJRY’s 

railroad tracks below and its operations in that area in general that was not 

contemplated at the time of the original easement.” Id. at 360. Further, the 

high voltage from the electrical transmission lines creates a dangerous hazard. 

Id. (citing Karcher v. Wheeling Elec. Co., 118 S.E. 154, 155 (W.Va. 1923). 

Plus, the installation of physical transmission lines and poles minimizes the 

use of the property. See id. at 362. As a result, the court held that “power lines 

and utility poles are not included within the scope of the general public 

highway easement.” Keokuk Junction, 618 N.W.2d at 362. 

Swan Lake’s situation is similar to that of the Keokuk Junction Railway 

Company. The installation of physical transmission lines and poles create an 

additional burden on its property more than the burden of road easement. In 

agricultural areas, high voltage transmission lines create additional burdens 

on the land, making it more difficult to farm and raise livestock. The overhead 

lines interfere with necessary equipment at driveways and field entrances if 

they are not strung high enough to accommodate, for example, a combine or 
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high boy sprayer loaded onto a semi-trailer for transport to and from the field. 

See e.g., Agricultural Safety Around Power Lines, S.D. St. Univ. Extension 

(Sept. 23, 2023), https://extension.sdstate.edu/agricultural-safety-around-

overhead-lines; Electrical Safety – April 2025, Clemsen Univ. (Apr. 7, 2025), 

https://blogs.clemson.edu/agsafety/2025/04/07/electrical-safety-april-2025/. 

The electricity in high voltage lines may arc through the air to the ground as 

farm equipment is stopped nearby creating an electrocution hazard for the 

farmer on the ground repairing the machinery or unloading the equipment. Id. 

Farmers who wish to apply seed, such as cover crop seed, or crop protection 

products, such as fungicide late in the growing season, have additional 

complications when high voltage electric transmission lines are located along 

the border of the field. Electric transmission lines are only required to be 

located 100 feet from any residence or building such as a livestock barn. Iowa 

Code § 478.20 (2025). The induced voltage near the transmission lines as well 

as the structures themselves increase the hazards and difficulty of farming 

near them. The additional burden or servitude of the electric transmission 

easement on Swan Lake’s property is consequential. 

The taking of an easement is a property interest subject to the just 

compensation clause of the state and federal Constitutions. Because the IUC’s 

Order did not authorize the use of eminent domain to obtain compensation for 
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the easement but did authorize the construction, operation and maintenance of 

the electric transmission line on Swan Lake’s property, the Commission’s 

Order prejudiced Swan Lake’s substantial rights for just compensation found 

in the U.S. and Iowa Constitutions’ takings clauses. 

II. Iowa Code § 306.46 did not Disturb Keokuk Junction’s Holding that 
Landowners are Entitled to Compensation for the Additional 
Servitude of Electric Transmission Lines. 

The legislature did not abrogate the holding in the Keokuk Junction case 

when it adopted § 306.46. It neither expressly stated it nor included language 

in the code section to address the holding in the case. But, of importance to 

this case, the portion of the statute relevant to electric transmission owners, 

such as ITC, was not adopted by the legislature until 2016, sixteen (16) years 

after the Keokuk Junction decision.1 2016 Iowa Acts ch. 1006, § 1. The 

original version of the code section focused on utilities owned by public 

entities, most, if not all, of which have specifically conferred eminent domain 

authority. 2004 Iowa Acts, ch. 1014 §§1 and 2; See Iowa Code § 6A.4 (2025). 

 
1 The 2016 Amendment for private transmission owners did not include any provision 
making the amendment retroactive to previously constructed transmission lines or to 
public road easements or dedications granted prior to July 1, 2016. Iowa Code § 4.5 
provides that “[a] statute is presumed to be prospective in its operations unless expressly 
made retrospective.” (emphasis added). This presumption is further recognized in Iowa 
Code § 3.7(6). See also, Ginsberg v. Lindel, 107 F.2d 721, 726 (8th Cir. 1939) (“It is the 
general rule that a retrospective operation will not be given to a statute which interferes 
with antecedent rights, unless such be the unequivocal and inflexible import of its terms 
and the manifest intention of the legislature.”) 
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If the legislature intended to abrogate Keokuk Junction, it could have 

expressly done so or at least included language that directly addressed the 

holding in the case. The legislature can abrogate a ruling of the Iowa Supreme 

Court by explicitly stating it in the statute. See e.g. Iowa Code § 522B.11(7) 

(2025). The legislature can also reverse a court ruling by addressing the case’s 

holding in the language of the statute. See Iowa Code § 461C.2 (2025); 2013 

Iowa Acts ch. 128 (abrogating Sallee v. Stewart, 827 N.W.2d 128 (Iowa 

2013).). Section 306.46 neither mentions Keokuk Junction nor uses language 

to reverse the holding that “power lines and utility poles are not included 

within the scope of the general public highway easement” because “placement 

of the electrical wires exceeded the scope of the easement.”. Keokuk Junction, 

618 N.W.2d at 360, 362. The Polk County District Court was correct when it 

stated that “the statute does not alter the fundamental principle recognized in 

Keokuk Junction that electric power lines built in a public road right-of-way 

impose a servitude on the landowner that is in addition to the servitude the 

road imposes. D0056, Ruling on Pet. For Judicial Rev., 15 (9/30/2025). This 

is especially true when Swan Lake Road existed decades before 2016 without 

any indication that the scope of the easement included electric lines. 

In Keokuk Junction, the Iowa Supreme Court took notice of the lack of 

uniform treatment across the country and identified five different conclusions 
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among the state courts. The Court described each approach, stated why the 

first four were flawed, and concluded that the approach of Arkansas, New 

York, Louisiana, North Carolina, and Illinois was correct. Id.  Further, the 

Court reiterated that “the installation of the power lines creates an actual 

burden on the land.” Id. at 360. The Court identified persuasive authority that 

“the owners in fee of the street or highway are entitled to be compensated for 

the additional servitude to which their property is subjected by the erection of 

electric power lines.” Id. at 361. This holding is consistent with the long line 

of Iowa and federal cases requiring compensation for “even a minimal, 

permanent physical occupation of real property.” Molo Oil Co., 692 N.W.2d 

at 692. The taking of private property, including an easement, without just 

compensation, is prohibited by both the U.S. and Iowa Constitutions, and this 

right cannot be removed by statute. 

Section 306.46 must be construed constitutionally. “[I]t is ‘our mandate 

to construe statutes in a fashion to avoid a constitutional infirmity where 

possible.’” Hawkeye Land Co. v. Iowa Utils. Bd., 847 N.W.2d 199, 218-19 

(Iowa 2014). Statutes should be interpreted to avoid unconstitutionality. “If 

the law is reasonably open to two constructions, one that renders it 

unconstitutional and one that does not, the court must adopt the interpretation 
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that upholds the law's constitutionality.” State v. Abrahamson, 696 N.W.2d 

589, 592–93 (Iowa 2005) (citations omitted). 

The proposed application of the law to allow private transmission 

owners to have easements along road rights-of-way without compensating the 

servient landowner would be an unconstitutional taking. Current law provides 

for ITC to obtain delegated eminent domain authority from the Commission 

and for landowners to be compensated for the easement granted by § 306.46 

through the procedures and protections afforded landowners in Iowa Code ch. 

6B. 

III. The Remedy for the Taking is to Require the Commission and ITC 
to Adhere to the Statutorily Required Procedures for Eminent 
Domain. 

The Commission erred when it did not make a ruling on the 

authorization of eminent domain authority for ITC to compensate Swan Lake 

when it granted the franchise. ITC erred by not requesting eminent domain 

authority or following the Iowa Code chapter 6B procedures to determine the 

amount of damages to compensate the landowner. Ordinarily obtaining a 

franchise and eminent domain authority is accomplished in the same IUC 

proceeding, but the process broke down in this case. 

ITC is required to obtain a franchise from the Commission to construct, 

maintain and operate an electric transmission line operating at 69 kilovolts or 
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more. Iowa Code § 478.1(1) (2025). The legislature delegates the franchise 

decisions to the IUC to decide whether the transmission line serves a “public 

use and represents a reasonable relationship to an overall plan of transmitting 

electricity in the public interest” Iowa Code § 478.4 (2025). Similarly, the 

legislature delegated the eminent domain decision to the IUC in Iowa Code § 

478.6(3) (2025). As a private company, ITC is not conferred eminent domain 

authority directly by the legislature. As part of the proceedings for granting 

the franchise, the transmission owner “shall be vested with the power of 

condemnation to such extent as the commission may approve and find 

necessary for public use.” Iowa Code § 478.6(3) (2025). This provision is not 

self-executing and requires action by the IUC. The Polk County District Court 

erred when it held that ITC could directly avail itself of chapter 6B to 

determine the amount of compensation without first requiring ITC to have 

delegated eminent domain authority from the Commission. IFBF requests that 

the case be remanded to the IUC for a determination of the extent of ITC’s 

power of condemnation “as the commission may approve and find necessary 

for public use.” Id. 

ITC did not request and the Commission’s Order did not authorize 

eminent domain authority even though such authorization is required before 

taking private property for public use without the owner’s consent. D0032, 
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Ord. Aff’g Proposed Ord. and Denying Mot. for Stay, 10-12 (9/17/2024). 

While a transmission owner can still construct, operate and maintain a 

transmission line on a public road right-of-way after receiving delegated 

authority from the IUC, the owner must still pay the landowner just 

compensation unless the road right-of-way is already owned in fee simple by 

the government, an easement was previously negotiated, or the utility 

easement was dedicated when the development or city was platted. 

Eminent domain authority must be expressly granted to be exercised. 

Although § 306.46 confers an easement, it does not expressly delegate 

eminent domain authority to private parties. Some of the owners of “public 

utilities” listed § 306.46 are conferred eminent domain authority separately in 

Iowa Code § 6A.4 or elsewhere. Iowa Code § 6A.4 (2025). “Statutes that 

delegate the power of eminent domain ‘should be strictly construed and 

restricted to their expression and intention.’” Hawkeye Land Co., 847 N.W.2d 

at 208  (quoting Hardy v. Grant Twp. Trs., Adams Cnty., 357 N.W.2d 623, 

626 (Iowa 1984)); Clarke Cnty. Reservoir Comm'n v. Robins, 862 N.W.2d 

166, 171 (Iowa 2015). In Clarke County Reservoir Commission, the Iowa 

Supreme Court was faced with a similar question about whether private 

parties could exercise eminent domain authority without an express 

delegation. Clarke Cnty. Reservoir Comm'n, 862 N.W.2d at 167. The 
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Reservoir Commission was constituted as a chapter 28E entity, but it included 

a representative of a private group lacking eminent domain authority. Id. at 

168-69. The Court was asked by a landowner to review whether the 28E entity 

had condemnation authority to take private property for the lake. In strictly 

construing the statute, the Court held that it “will not infer such powers when 

chapter 28E is silent on that point,” and “if the legislature wanted to grant 

eminent domain powers to 28E entities that include private members, it could 

have said so explicitly.” Id. at 176. Likewise, § 306.46 cannot confer eminent 

domain authority to private transmission owners because the statute does not 

explicitly grant that power. “This power of eminent domain is an attribute of 

sovereignty which may be delegated only by express authorization of the 

legislature.” Hardy, 357 N.W.2d at 625; see also, City of Eagle Grove v. 

Cahalan Invs., LLC, 904 N.W.2d 552, 562, ftnt. 10 (Iowa 2017) (“The power 

of eminent domain lies dormant until the legislature delegates it by express 

authorization.”). Therefore, ITC, as a private transmission owner, cannot take 

or expand an easement under § 306.46 without receiving explicit delegated 

eminent domain authority from the legislature. 

The legislature specifically directs that private transmission owners can 

receive eminent domain authority from the Commission’s delegated authority. 

First, constitutionally, ITC must be delegated eminent domain authority from 
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the Commission before it can take private property, even as an expanded 

easement. And, secondly, assuming authority is granted, the provisions of 

Iowa Code chapter 6B must be followed to determine the amount of just 

compensation to pay the nonconsenting landowners. As the Iowa Supreme 

Court further explained in Clarke County Reservoir Commission: 

In any case, the extent to which the power of eminent domain may be 
exercised is limited to the express terms or clear implication of the 
statute in which the grant is contained. Where, therefore, the state, a 
municipality, or other agent in charge of a public use, seeks to acquire, 
against the consent of the owner, private property for public use, the 
provisions of the authorizing law must be strictly complied with, and 
this must appear on the face of the proceedings for taking the land. In 
other words, the statutory procedure must be followed. 

Clarke Cnty. Reservoir Comm'n, 862 N.W.2d at 172 citing Bourjaily v. 

Johnson County, 167 N.W.2d 630, 633–34 (Iowa 1969) (internal quotation 

marks omitted). Neither the authorization provisions of chapter 478, nor the 

just compensation process of chapter 6B were followed in this case. 

The legislature established a process in Iowa Code chapter 478 for the 

IUC to examine the projects of private transmission owners, like ITC, and 

determine whether a franchise should be approved or eminent domain 

authority delegated. The threshold requirements of public use and just 

compensation are “designed to bar Government from forcing some people 

alone to bear public burdens which, in all fairness and justice, should be borne 

by the public as a whole....” Perkins v. Bd. of Supervisors of Madison Cnty., 
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636 N.W.2d 58, 69–70 (Iowa 2001) (citing Armstrong v. United States, 364 

U.S. 40, 49 (1960).). ITC’s proposition that it be given an easement over Swan 

Lake’s property without following the chapter 478 process and without paying 

just compensation is asking its owners to bear a larger burden for improving 

the electric transmission capacity in the area. The Iowa and U.S. Constitutions 

included just compensation clauses to avoid this result. A constitutional path 

for ITC to acquire the easement under § 306.46 with just compensation 

currently exists in Iowa Code chapters 478 and 6B. The IUC and ITC should 

follow the statutory procedure for attaining private property if the case is 

remanded. 

CONCLUSION 

The Polk County District Court correctly interpreted Iowa Code § 

306.46 as an unconstitutional taking without just compensation and should be 

affirmed. Easements for electric transmission lines in the road right-of-way 

are allowed compensable takings when executed pursuant to statutory 

procedures. Procedures exist under Iowa Code chapters 478 and 6B to both 

delegate eminent domain authority to ITC and adjudicate the amount of just 

compensation to the landowners. However, ITC did not avail themselves of 

this procedure and therefore lacks eminent domain authority. The Iowa 

Utilities Commission also failed to follow the procedure outlined in chapter 



25 

478 to decide the extent to which ITC “shall be vested with the power of 

condemnation to such extent as the commission may approve and find 

necessary for public use.” Swan Lake’s substantial constitutional rights under 

the takings and just compensation clauses of the U.S. and Iowa Constitutions 

were prejudiced by this agency action; and therefore, it is entitled to relief by 

remanding the case back to the Commission for further proceedings. 
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