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STATEMENT OF ISSUES PRESENTED FOR REVIEW 

I. Whether the District Court erred by not rejecting the proposed 

electric transmission franchise even though the District Court correctly 

ruled § 306.46 as applied was unconstitutional.  

 
 
 

 
  



 
8 

 

ROUTING STATEMENT 

 This case should be retained by the Iowa Supreme Court under 

Iowa R. App. P. 6.1101(2)(a) because it presents a substantial constitutional 

question on the validity of a statute. Specifically, this case presents the 

same constitutional question which was previously before the Iowa 

Supreme Court in Juckette v. Iowa Utilities Board, 992 N.W.2d 218 (Iowa 

2023) concerning the constitutionality of Iowa Code § 306.46. However, in 

Juckette, the Iowa Supreme Court split 3-3 on the constitutional issue and 

the question remains unresolved. See Statutory easements, 17 Iowa Practice 

Series, Real Estate Law and Practice § 10:13 (2025-2026 ed.) (“While 

[§ 306.46] provides such easement rights within the public right of way 

even when the land underlying the right of way is privately owned, it 

remains an open question whether the usage may trigger a constitutional 

takings analysis for just compensation.”) (citing Juckette).  
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NATURE OF THE CASE 

This case follows the Iowa Utilities Commission’s grant of an electric 

transmission franchise to ITC Midwest, LLC. Specifically, Plaintiff-

Appellant/Cross Appellee Swan Lake Road Farms, LLC (“SLRF”) appeals 

the Polk County District Court’s ruling on judicial review (D0056, Ruling 

on Petition for Judicial Review (9/30/2025)), which itself was essentially an 

appeal of the Iowa Utilities Commission’s grant of the franchise. D0032, 

Certified Agency Record Part 22 at 189-214 (11/12/2024). 
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STATEMENT OF FACTS 

On March 24, 2023, ITC Midwest, LLC (“ITCM”) filed a Petition for 

Electric Transmission Line Franchise with the Iowa Utilities Commission.1 

The requested franchise proposed erection of poles in and electric lines 

over SLRF’s real estate in Johnson County, Iowa. Specifically, ITCM 

requested a franchise to construct, operate, and maintain (as amended) 4.80 

miles of 69,000 Volt Nominal operating voltage (72,500 maximum voltage) 

electric transmission line. SLRF intervened in the contested case proceeding 

before the IUC. The parties submitted written pre-filed testimony and 

exhibits prior to the hearing, which was held on April 18, 2024. On July 24, 

2024, the presiding officer filed a Proposed Order Granting Petition for 

Electric Transmission Line Franchise. On August 7, 2024, SLRF timely filed 

an appeal of that proposed order to the IUC with a request for stay. As a 

result of SLRF’s August 7, 2024 appeal, the July 24, 2024 Proposed Order 

 

1 Effective July 1, 2024, the Iowa Utilities Board (“IUB”) was renamed the 
Iowa Utilities Commission (“IUC”). Technically, ITCM filed its petition 
with the IUB. By the time of the agency’s ruling, it was known as the IUC. 
While the Certified Record from the agency (D0011 – D0032) will show 
certain filings were made to or referenced the IUB, SLRF will use the 
acronym “IUC” in this appeal. 
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Granting Petition for Electric Transmission Line Franchise was not a final 

order or final agency action. On September 17, 2024, the IUC denied 

SLRF’s appeal when it filed its Order Affirming Proposed Order and 

Denying Request for Stay (“Order”). On September 17, 2024, the IUC also 

granted and filed Franchise No. F-23012. SLRF exhausted its administrative 

remedies and timely filed the petition for judicial review commencing this 

proceeding. 

The facts in this proceeding have been undisputed from the start. 

SLRF owns real estate in unincorporated Johnson County located along 

Swan Lake Road. D0017, Certified Record, Direct Testimony of Joan Young 

Ambrose at 47 (11/12/2024). ITCM’s proposed franchise seeks to construct 

an electric transmission line parallel to Swan Lake Road and will place the 

utility infrastructure in the road right of way located upon SLRF’s 

property. SLRF has never granted an easement or any other right to ITCM 

which would confer any authorization to enter SLRF’s property. D0017 at 

50-51. 

In order to justify its placement of utilities on SLRF’s property, ITCM 

exclusively relies upon Iowa Code § 306.46, which states: “A public utility 
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may construct, operate, repair, or maintain its utility facilities within a 

public road right-of-way.”  ITCM has not sought any eminent domain 

authority for this route and ITCM claims no other interest in SLRF’s 

property. ITCM’s lone justification for building its infrastructure on SLRF’s 

property is § 306.46. As part of ITCM’s request, it seeks to build on SLRF’s 

property under § 306.46 without any form of payment or compensation. 

D0017 at 51. 

During the judicial review proceeding before the District Court, 

following briefing and oral argument, the District Court requested the 

parties identify specific citations in the record which showed the date(s) on 

which Swan Lake Road was established or dedicated or otherwise became 

a public road right-of-way. The parties agreed to the following statement: 

“the Parties agree that the record includes evidence that the road was 

dedicated by at least 1986 and likely in the 1970s.” D0055, SLRF’s Statement 
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of Record Citations (9/23/2025).2 Thus, for purposes of the record on 

appeal, Swan Lake Road was a public road by at least 1986. 

On September 30, 2025, the District Court issued its ruling which is 

the subject of this present appeal. D0056. The District Court affirmed the 

IUC’s grant of the franchise to ITCM. Id. However, the District Court 

reversed the IUC’s order “[t]o the extent the Commission’s Order granting 

the franchise would allow ITC to construct the electric transmission line 

without the payment of just compensation for the expanded scope of the 

public road easement imposed by Iowa Code § 306.46.” Id. The District 

Court then ordered ITCM “to institute proceedings before the appropriate 

compensation commission to assess Swan Lake’s damages because of the 

expanded scope of the public road easement under section 306.46.” Id. 

SLRF appealed from this ruling and ITCM has cross-appealed; both 

appeals were timely.   

 

2 The submission further stated: “In so agreeing, no Party waives any 
argument or future argument as to the legal significance, if any, of such a 
fact.” Nothing in SLRF’s argument should be taken as an assertion that any 
party waived any argument when making the submission concerning the 
record citations. 
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ARGUMENT 

The District Court correctly ruled that Iowa Code § 306.46 as applied 

effectuates an unconstitutional taking. However, the District Court erred in 

the remedies ordered and that portion of the ruling should be reversed. 

I. As Applied, Iowa Code § 306.46 Results in an Unconstitutional 
Taking and the Franchise Should Not Have Been Approved  

A. SLRF Preserved Error 

SLRF filed an objection in the IUC proceeding on July 13, 2023 

(D0011, Certified Record, Part 1 at 25-47 (11/12/2024)) arguing that use of 

§ 306.46 in the franchise proceeding would result in an unconstitutional 

taking and that, as a result, ITCM’s petition for franchise should be denied. 

SLRF has maintained that argument at each stage in the proceeding and 

this issue was the subject of the District Court’s ruling (D0056) which is on 

appeal. SLRF preserved error.  

B. Standard of Appellate Review 

This case arises from a judicial review proceeding. The Court’s 

“review of administrative agency proceedings is governed by Iowa Code 

section 17A.19.” Juckette v. Iowa Utilities Bd., 992 N.W.2d 218, 221 (Iowa 

2023) (“We apply the standards of Iowa Code section 17A.19(10) to 
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determine if we reach the same result as the district court. We review the 

IUB’s factual findings under a substantial evidence standard.”) (internal 

citations and quotations omitted).  

When an appeal concerns a matter of statutory construction, the 

appellate court reviews to determine if the agency’s action was in violation 

of statutory provisions. Holland Bros. Const. Co., Inc. v. Iowa State Bd. of Tax 

Rev., 611 N.W.2d 495, 499 (Iowa 2000). The scope of review is not limited to 

the agency’s findings, and the review includes the entire record. Neil v. John 

Deere Component Works, 490 N.W.2d 80, 82 (Iowa Ct. App. 1992), citing 

Higgins v. Iowa Dept. of Job Serv., 350 N.W.2d 187, 191 (Iowa 1984).  

As it applies to the standard of review of the constitutional issues and 

the statutory interpretations of “necessary to serve a public use and 

represents a reasonable relationship to an overall plan of transmitting 

electricity in the public interest” under § 478.4, the Iowa Supreme Court 

has made clear that the IUC is no longer entitled to deference in 

interpretation of utility statutes. Mathis v. Iowa Utilities Bd., 934 N.W.2d 423, 

427 (Iowa 2019) (“Furthermore, in recent years, we have generally not 

deferred to IUB interpretations of statutory terms.”). Constitutional issues 
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arising out of agency proceedings are reviewed de novo.  Puntenney v. Iowa 

Utilities Bd., 928 N.W.2d 829, 836 (Iowa 2019). 

In this case, ITCM has filed a cross-appeal. SLRF anticipates that on 

its appeal, ITCM will argue the District Court erred in ruling that § 306.46 

resulted in an unconstitutional taking. This is a constitutional issue which 

should be reviewed de novo.  

SLRF’s argument on appeal is that the District Court correctly ruled 

§ 306.46 resulted in an unconstitutional taking but erred in the 

determination of SLRF’s remedies arising from the unconstitutional taking. 

SLRF submits that this is still a constitutional issue and the standard of 

review should be de novo. 

C. Argument 

Although the District Court correctly ruled that § 306.46 results in an 

unconstitutional taking, the District Court erred in upholding the franchise 

and simply directing ITCM to compensate SLRF. To fully understand the 

error of the remedy order by the District Court, an explanation of the 

franchise process and facts must be discussed. 
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1) ITCM Must Obtain a Franchise to Construct 

At the heart of this appeal is ITCM’s desire to construct new electric 

transmission infrastructure in Johnson County. Under Iowa Code Chapter 

478, a utility must obtain a franchise from the IUC before construction. 

Chapter 478 contemplates two scenarios: one where the utility has land 

rights via deeds or easements with private property owners, and the other 

where the utility will need eminent domain authority to force placement of 

the infrastructure.  

2) The Standard to Obtain Eminent Domain Authority is 
Higher than the Standard to Obtain a Franchise 

A utility is not automatically vested with eminent domain authority 

under Chapter 478, nor is it vested with authority under Chapter 6A. 

Instead, a utility must first demonstrate it is entitled to eminent domain 

authority under § 478.15. Under the statute, a privately owned utility can 

be “vested with the right of eminent domain to such extent as the utilities 

commission may approve, prescribe, and find to be necessary for public 

use . . . The burden of proving the necessity for public use shall be on the 

person, company, or corporation seeking the franchise.” § 478.15(1). The 
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Iowa Supreme Court recently held that there are two separate analyses in 

Chapter 478 in regards to the term “public use.”  

In Juckette, a property owner appealed the grant of an electric 

franchise. Juckette, 992 N.W.2d 218. In that case, the owner argued the IUC3 

erred in granting the franchise because it was not for a public use. As part 

of that argument, the owner contended the “public use” in the phrase 

“necessary to serve a public use” used in § 478.4 required a constitutional-

takings analysis. Specifically, the constitutional-takings analysis referenced 

by the owner was the phrase “necessary for public use” used in § 478.15 – 

the section which governs whether a utility may be vested with eminent 

domain authority. The owner argued that “necessary for public use” used 

 

3 Technically, at that time, the entity was still the Iowa Utilities Board. 
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in § 478.15 was a heightened constitutional analysis4 and because Chapter 

478 used the same “public use” language in § 478.4, the constitutional 

analysis should apply to § 478.4. 

The Iowa Supreme Court disagreed and wrote: “Juckette also argues 

that section 478.4’s public-use requirement requires a constitutional-takings 

analysis. We disagree. Our cases interpreting section 478.4 have not 

required that kind of analysis. E.g., S.E. Iowa Coop. Elec. Ass'n, 633 N.W.2d 

at 820 (noting the “broad standard of ‘public use’ prescribed by the 

legislature”). We decline to change course now.” Juckette, 992 N.W.2d at 

222.  

Thus, as clarified by the Juckette Court, there are two separate 

standards of the phrase “public use” in Chapter 478. One lower standard 

 

4 The owner in Juckette cited to several cases arguing that the phrase 
“necessary for public use” in § 478.15 was a heightened constitutional 
analysis: Clarke Cnty. Reservoir Comm'n v. Robins, 862 N.W.2d 166, 172 (Iowa 
2015) (the public use standard must be strictly construed to prevent its use 
to benefit a private party); Puntenney v. Iowa Utilities Board, 928 N.W.2d 829, 
837 (Iowa 2019) (“[T]he term ‘public use’ is not ‘uniquely within the subject 
matter expertise of the agency’—here the IUB.”); and Renda v. Iowa Civil 
Rights Comm'n, 784 N.W.2d 8, 14 (Iowa 2010) (“When a term has an 
independent legal definition that is not uniquely within the subject matter 
expertise of the agency, we generally conclude the agency has not been 
vested with interpretative authority.”). 
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applies to whether the utility has proven that the proposed electric line is 

necessary for a public use (§ 478.4) to obtain a franchise and a second 

heightened standard for whether the utility should be vested with eminent 

domain authority (§ 478.15). Because there are two standards, one of which 

is the heightened constitutional standard, if a utility will need the benefit of 

eminent domain to build its desired infrastructure, the utility must first 

engage in proceedings to demonstrate compliance with the heightened 

public use standard.  

In other words, an evidentiary hearing on whether a requested 

franchise is “necessary to serve a public use” uses a lower scrutiny and 

separate evaluation than consideration of a utility’s request for eminent 

domain authority under the “necessary for public use” language used in 

§ 478.15. 

No proceeding on whether ITCM’s requested franchise was 

“necessary for public use” as used in § 478.15 (the statute which determines 

the standard for conferring eminent domain authority) was held in this 

present matter, nor was there any consideration of conferral of eminent 

domain authority by the IUC. 
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3) The District Court’s Ruling on Remedies Ignored the 
Heightened Constitutional Standard and Allowed ITCM to 
Skip Ahead without Being Vested with Eminent Domain 
Authority 

Here, while the District Court correctly ruled that § 306.46 would be a 

taking of SLRF’s property, the District Court allowed ITCM to skip ahead 

and to still unconstitutionally take SLRF’s property without ITCM first 

proving it is even entitled to vestment of eminent domain authority under 

§ 478.15. The District Court wrote: 

In at least one case, the Iowa Supreme Court held invalid and 
unenforceable a statute that resulted in the taking of private 
property. Bormann 584 N.W.2d at 321. The statute at issue in 
Bormann provided immunity from nuisance suits to farm 
operations located in an area the county Board of Supervisors 
designated as an “Agricultural Area.” The Court found the 
grant of immunity effectively imposed an easement on 
neighboring property owners; but for the immunity, the farm 
operation could be held liable in damages for the creation of 
noise, odor, dust, or fumes that invaded the neighbor’s 
property. Id. at 316. The court held the statute invalid because 
the law had no mechanism for providing just compensation for 
the easement. Id. at 321. In other words, by granting immunity, 
the law by its terms removed the means for the neighbors to 
seek compensation for a nuisance. 
 
In most cases, however, once a court determines that a taking 
has occurred, the appropriate remedy is to order the 
government to exercise eminent domain or pay just 
compensation.  [citations and parentheticals omitted] 
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In this case, there is a procedure that would allow the parties to 
establish the value of Swan Lake’s property interest that was 
taken by application of section 306.46. If the parties cannot 
agree on the damage caused to the private property because of 
the transmission line, they shall use the procedures in Iowa 
Code Chapter 6B. See Id. § 478.15(1) (providing that 
proceedings for obtaining compensation for eminent domain 
are the same as those used for “taking private property for 
works of internal improvement”).[FN 7]  
 

[FN7]: Swan Lake objects that simply ordering the 
payment of compensation is not an adequate remedy 
because ITC Midwest did not request or obtain eminent 
domain authority as part of its Petition for the franchise. 
The fact that ITC Midwest is entitled to a franchise does 
not also mean it has the right to use eminent domain, 
because, according to Swan Lake, there is a “heightened” 
public use standard in section 478.15 different than the 
public use standard in section 478.4. Even if Swan Lake 
was correct about the heighted standard, the public right-
of-way on Swan Lake’s property was imposed long ago, 
by eminent domain or otherwise. Thus, public use has 
been established, and the only question is what additional 
compensation is owed, if any, because section 306.46 
expanded the scope of the existing easement. 
 

D0056 at 17-19. 

In essence, the District Court determined that (1) a taking had already 

occurred and (2) the “public use” nature of the ITCM’s desired 

infrastructure was determined “long ago” because a right of way was 
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established on SLRF’s property decades ago.  Neither of these findings are 

grounded in fact or supported by logic. 

i. A Taking Has Not Yet Occurred, But Will If the Error 
is Not Reversed 

The first fundamental error by the District Court is the conclusion 

that a taking has already occurred. The District Court wrote: “In most 

cases, however, once a court determines that a taking has occurred, the 

appropriate remedy is to order the government to exercise eminent domain 

or pay just compensation.” D0056 at 18. Going backwards, it appears that 

the District Court concluded that the enactment of § 306.46 was a taking: 

“It follows that the additional servitude imposed on Swan Lake’s property 

because of the easement in section 306.46 is a taking that requires the 

payment of just compensation to account for the additional burden 

imposed.” D0056 at 16. 

This is erroneous. The creation of the statute was not the taking. 

Instead, the taking is the IUC’s order granting ITCM the franchise and the 

rights to use § 306.46 to invade SLRF’s property. The IUC’s grant of the 

franchise is the governmental order which deprives SLRF of its property 

rights.  
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Unlike other situations where a taking has already occurred and 

cannot be reversed (i.e. situations that lead to inverse condemnation 

proceedings), this is a case where the taking is not yet a final governmental 

action. Put differently, the governmental action that results in the taking 

has been properly and timely appealed. The taking is not irrevocable at this 

stage. 

It has been SLRF’s argument from the start that if the IUC granted 

ITCM a franchise in reliance on § 306.46 to invade SLRF’s property, the 

IUC’s order would effectuate an unconstitutional taking. The error below 

ultimately is that the IUC did grant the franchise which resulted in an 

unconstitutional taking. But, because of the appeal provisions in Chapter 

478 and the judicial review proceedings under Chapter 17A, the IUC’s 

unconstitutional action is under review and can be reversed. If reversed, no 

taking will occur. 

Thus, this case does not present the Supreme Court with the 

circumstance where the only remedy available to an aggrieved property 

owner is compensation. Instead, the Supreme Court can reverse the IUC’s 

decision to grant the franchise to avoid an unconstitutional outcome. 
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ii. The Right to Eminent Domain is Neither Determined 
nor Conferred 

The District Court’s second fundamental error is that “public use has 

already been established, and the only question is what additional 

compensation is owed, if any, because section 306.46 expanded the scope of 

the existing easement.” D0056 at 19, fn. 7. In other words, the District Court 

ruled that the legislature’s enactment of § 306.46 was a determination that a 

public use exists for the use of eminent domain by a private utility.  

There is no legislative history to suggest that the legislature ever 

contemplated that its enactment of § 306.46 was a legislative directive that 

all uses ever by a privately owned utility would qualify for use of eminent 

domain. Likewise, the language of § 306.46 itself lacks any suggestion that 

there has been a once-and-for-all legislative decision that any privately 

owned utility desiring to use § 306.46 to construct utilities is always doing 

so in a manner in which eminent domain authority should always be 

conferred. 

Such a suggestion would render § 478.15 – the section which 

discusses the procedures for a privately owned utility to prove entitlement 

to eminent domain authority – superfluous. Additionally, this suggestion 
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would essentially eliminate any landowner rights under Chapter 6A to 

challenge eminent domain. 

Even in other contexts when a right to eminent domain has been 

conferred, affected property owners still have the ability to challenge 

whether there is a sufficient public use. See § 6A.24(1) (“An owner of 

property described in an application for condemnation may bring an action 

challenging the exercise of eminent domain authority or the condemnation 

proceedings.”). See also State v. Johann, 207 N.W.2d 21, 23–24 (Iowa 1973) 

(“[A] party seeking to take land by eminent domain must first satisfy the 

court that it has been authorized by the legislature to exercise the power, 

that the statute purporting to grant such authority is constitutional, that the 

conditions exist under which it was provided that the authority might be 

exercised, and that the condemning party has complied with the 

requirements of the statute.”). So, even when an acquiring agency is 

entitled to seek eminent domain authority, it still must prove “the 

conditions exist under which it was provided that the authority might be 

exercised” and property owners still have the ability to challenge the 
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application of eminent domain on the specific property and challenge the 

specific public use proposed by the acquiring agency. 

The District Court’s ruling ignored this fundamental principle when 

it concluded that the public use (in the constitutional sense of the phrase) of 

ITCM’s proposed construction was already determined by the legislature. 

This was erroneous. The District Court should have reversed the IUC’s 

grant of the franchise because as presented to the IUC, ITCM had no 

property rights vis-a-vie SLRF’s property. ITCM cannot rely on § 306.46 

because it would result in an unconstitutional taking. Further, ITCM 

cannot simply obtain the franchise that affects SLRF’s property without 

first going through the process dictated by § 478.15 to be conferred with 

eminent domain authority. 

If ITCM were to commence the proceedings to seek the conferral of 

eminent domain authority, it would have to prove this project meets the 

constitutional standard of public use. Again, in Juckette, the Supreme Court 

held that Chapter 478 has two separate “public use” standards. The lesser 

“public use” standard is for the ability to obtain a franchise; the heightened 
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“public use” standard is for the constitutional analysis of eminent domain 

authority. See Juckette, 992 N.W.2d at 222.  

D. Though Not Ripe for Determination on the Merits, the 
Supreme Court Should Announce the Standards for 
Consideration of ITCM’s Entitlement to Eminent Domain 
Authority   

Assuming the Supreme Court agrees with SLRF that the grant of the 

franchise should be reversed based on the property rights issues, the 

natural next stage of this proceeding will likely be ITCM’s request to the 

IUC for eminent domain authority under § 478.15. In that portion of the 

proceeding, the IUC will be tasked with determining if ITCM’s proposed 

electric transmission infrastructure is “necessary for public use.” See 

§ 478.15(1). As dictated by Juckette, § 478.15’s “necessary for public use” 

phrase is a different and heightened standard compared to the “necessary 

to serve a public use” phrase in § 478.4. Juckette, 992 N.W.2d at 222. The 

Supreme Court should clarify that § 478.15’s “necessary for public use” 

phrase is the same standard which applies to constitutional considerations 

on the use of eminent domain authority.  

SLRF is not suggesting that the merits of ITCM’s hypothetical 

application for eminent domain is even before the Supreme Court. SLRF is 
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not asking for the Supreme Court to rule on the merits (i.e. whether ITCM 

has the right to be conferred with eminent domain authority based on the 

facts of the proposed infrastructure); rather, SLRF is asking that the 

Supreme Court clearly state the applicable law and standards which must 

apply to the factfinder’s consideration of whether to grant ITCM with 

eminent domain authority if sought by ITCM. 

1) IUC’s Consideration is Bound by Constitutional Standards 
and is Not Given Deference 

While the legislature has given the IUC the ability to decide whether 

a proposed franchise meets the “necessary to serve a public use” standard 

in § 478.4, this legislative grant of deference to the IUC is limited. Starting 

with a basic premise, if the franchise requires a utility’s use of eminent 

domain, then the IUC is subject to the Iowa Constitution’s limits on the 

utility’s ability to use eminent domain. See Puntenney v. Iowa Utilities Bd., 

928 N.W.2d 829, 836-37 (Iowa 2019). When the Constitution is involved in 

the agency proceeding, courts do not give deference to the IUC on such 

constitutional issues. Id.  
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In Puntenney, the Supreme Court reviewed the approval by the IUC5 

approval of an underground crude oil pipeline. The pertinent statutory 

standard for approval of the pipeline was “public convenience and 

necessity” under § 479B.9. The Supreme Court made clear the IUC’s 

analysis of a franchise petition is constrained by the Iowa Constitution and 

the judicial pronouncements thereof if the franchise depends on use of 

eminent domain. Id. at 836-37. Puntenney demonstrates that the IUC is not 

afforded unlimited deference. See also Renda v. Iowa Civil Rights Comm'n, 

784 N.W.2d 8, 14 (Iowa 2010) (“When a term has an independent legal 

definition that is not uniquely within the subject matter expertise of the 

agency, we generally conclude the agency has not been vested with 

interpretative authority.”). Instead, the IUC is always constrained by the 

Constitution in its proceedings.  

2) The Constitutional Analysis of “Public Use” is Strictly 
Construed to Prevent Uses to Benefit Private Parties 

Turning to the baseline constitutional analysis, Iowa Const. Art. I, 

§ 18 prohibits the taking of private property for public use without just 

 

5 Again, at that time, the agency was still the Iowa Utilities Board. 
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compensation. In contrast to the Federal Constitution, Iowa has 

unequivocally rejected the standard in Kelo v. City of New London, 545 U.S. 

469 (2005), which permits taking private property for a private developer. 

Puntenney, 928 NW.2d at 845-49. In rejecting Kelo, the Iowa Supreme Court 

has explained that the “public-use requirement is to prevent abuse of the 

power for the benefit of private parties.” Clarke Cnty. Reservoir Comm'n v. 

Robins, 862 N.W.2d 166, 172 (Iowa 2015). The public use standard must be 

strictly construed to prevent its use to benefit a private party. Id.; see also 

Hawkeye Land Co. v. Iowa Utilities Bd., 847 N.W.2d 199, 208 (Iowa 2014). 

While the legislature has enacted statutes which grant the power of 

eminent domain, subject to statutory limitations, the Iowa Constitution 

provides the outer limit on use of eminent domain powers. Hawkeye Land 

Co. v. Iowa Utilities Bd., 847 N.W.2d 199, 209 (Iowa 2014) (“The power of 

eminent domain is a creature of statute, constitutionally limited by article I, 

section 18 for the protection of private property rights.”). The statutes and 

Constitution work in tandem to provide powers and restraints on the use 

of eminent domain. See State v. Johann, 207 N.W.2d 21, 23–24 (Iowa 1973) 

(“[A] party seeking to take land by eminent domain must first satisfy the 
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court that it has been authorized by the legislature to exercise the power, 

that the statute purporting to grant such authority is constitutional, that the 

conditions exist under which it was provided that the authority might be 

exercised, and that the condemning party has complied with the 

requirements of the statute.”). A statute granting a right of eminent domain 

or a statute purporting to identify what may be a public use, must 

nevertheless comply with the Constitutional limits under the circumstances 

of the case. In other words, a statute cannot itself proclaim certain conduct 

is compliant with the Constitution. 

3) Issues to be Litigated Include the Cost of the Construction, 
the Benefit to Electrical Consumers, the (Lack Of) Necessity 
for Construction, and Public Safety  

If ITCM proceeds to seek eminent domain authority, there will be 

several factual questions raised in relation to consideration of ITCM’s 

entitlement to eminent domain authority. Those questions will include: the 

balancing of the cost of construction (which will be passed on to captive 

Iowa consumers) versus the actual benefit to Iowans for this specific 

transmission line, weighing whether there is adequate evidence that the 

proposed transmission line is actually necessary to benefit Iowans or if the 
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proposed “benefit” to Iowans is so disproportionally outweighed by 

ITCM’s revenue generation, considering whether the public safety 

concerns of pole placement is in the public interest, and whether the costs 

which will be borne by captive consumers in the form of construction fees 

is outweighed by actual benefit to consumers. 

The Supreme Court should rule that consideration of these facts are 

relevant and vital to determination of whether ITCM’s proposed 

infrastructure really is in the public interest or if ITCM’s proposal is a 

private party’s attempt to make a profit. The Supreme Court should clarify 

that if, on balance, the scales tip more to the project being a profit-driven 

decision for ITCM as opposed to the benefits to the public, that ITCM 

should not be vested with eminent domain authority. 

The Supreme Court should state that the fact finder cannot stop at 

finding that transmitting electricity is in the public interest. Rather, the 

Supreme Court should require the fact finder to truly weigh the benefits to 

the public compared to the burdens on the public. The Supreme Court 

should direct the fact finder to determine if the project is a corporate-driven 

decision to build more infrastructure to earn more revenue masquerading 



 
34 

 

as a benefit to the public. If it turns out that ITCM cannot present adequate 

evidence to prove its project is really needed for a public use as opposed to 

a revenue generating mechanism for a privately owned company, then the 

fact finder must deny the use of eminent domain authority.  

CONCLUSION 

 For all the foregoing reasons, the District Court’s Ruling on Petition 

for Judicial Review should be affirmed in part and reversed in part. 

Specifically, the District Court’s ruling that § 306.46 results in an 

unconstitutional taking should be affirmed. However, the remainder of the 

District Court’s ruling should be reversed. Instead, this Court should hold 

that because § 306.46 results in an unconstitutional taking and because 

ITCM has no rights to SLRF’s property and because ITCM has not been 

conferred with eminent domain authority, the IUC’s grant of the franchise 

should be denied. 

REQUEST FOR ORAL SUBMISSION 

 SLRF requests that oral arguments be held in this appeal because of 

the nature of the constitutional arguments and to address questions and 

concerns relating to the precise remedies sought on appeal.  
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