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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 

Whether the district court erred when it found that Iowa Code 
section 692A.128 violated the Privileges and Immunities 
Clause and eliminated Olsen’s non-existing requirement to 
register as a sex offender. 
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ROUTING STATEMENT 

The district court found Iowa Code section 692A.128 unconstitutional 

following Olsen v. State, 9 N.W.3d 21 (Iowa 2024) (hereafter “Olsen I”) and 

held the statute distinguishes between residents and non-residents without 

sufficient justification for the distinction. D0107, Order at 1 (2/19/2025); 

see Olsen I, 9 N.W.3d at 27, 29. Existing legal principles support reversing 

the district court. See Iowa R. App. 6.1101(3). Olsen I, 32, 33–34, 37 

(McDonald, J., dissenting); see generally Supreme Court of Va. v. 

Friedman, 487 U.S. 59, 67 (1988); Canadian N. Ry. Co. v. Eggen, 252 U.S. 

553, 561–62 (1920).  

Olsen I and the district court’s ruling allow any offender to pre-

emptively petition for sex offender registry “modification,” even when there 

is nothing yet to modify. This will create an expanding burden on the 

Department of Public Safety, county attorneys, and victims. It will 

undermine the justification for the registry itself: the public’s notification 

that a sex offender has become a part of their community.  

The Iowa Supreme Court should retain the case, reverse the district 

court, and hold that Iowa Code section 692A.128 does not violate the 

Privileges and Immunities clause. To the extent the reasoning in Olsen I 

remains, only the Iowa Supreme Court can correct that fault. See State v. 
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Eichler, 83 N.W.2d 576, 578 (Iowa 1957) (“If our previous holdings are to 

be overruled, we should ordinarily prefer to do it ourselves”); Iowa R. App. 

P. 6.1101(2)(a), (d). 

NATURE OF THE CASE 

On remand, the district court found that Iowa Code section 

692A.128(3)1 violated the Privileges and Immunities Clause. It eliminated 

Olsen’s requirement to register as a sex offender—even though he does not 

register in Iowa. The State appeals. 

STATEMENT OF THE FACTS 

In Olsen I, Olsen convinced a majority of this Court that Iowa Code 

section 692A.128’s requirement that an application for modification be 

filed in the sex offender applicant’s “county of primary residence” denied 

him, as a nonresident, access to the courts—a fundamental privilege or 

immunity. See Olsen I, 9 N.W.3d at 27. Finding itself “hamstrung” by the 

state of the record, the Court remanded for further proceedings on the 

second factor—“whether the state can show sufficient justification for the 

discrimination”—because “[n]either party presented evidence on this point 

and the court made no findings of fact.” Id. at 25–26 (“In grounding its 

 
1 The statute has been amended during the pendency of this case; all 

citations unless otherwise stated are to the 2021 version of Chapter 692A. 
See 2022 Iowa Acts ch. 1063, § 1. 
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holding on a jurisdictional defect, the district court did not reach Olsen’s 

argument under the Privileges and Immunities Clauses.”), 28–29.  

On remand from Olsen I, the district court ordered a hearing, and the 

parties provided supplemental briefing on whether 692A.128’s filing 

requirement satisfied the second portion of the two-part privileges and 

immunities test. See D0078, Procedendo at 1 (7/31/2024); D0087, Other 

Order at 1 (1/6/2025); D0104, State’s Remand Brief (1/24/2025); D0105, 

State’s Reply Brief (1/31/2025). At the hearing, the State called Karin 

Hamilton, an Iowa Department of Public Safety supervisor. D0125, Hearing 

Tr. at 5:21–25 (1/8/2025).  

Hamilton oversaw the sex offender registry and provided some 

information as to its function and scope. D0125 at 6:6–7:17. She explained 

that every month, the department received inquiries from persons like 

Olsen who lived outside Iowa with no duty to register asking “whether they 

would have to register, if they came to the state[.]” D0125 at 7:18–22; 8:1–

16. Hamilton estimated it was “[h]alf a dozen to a dozen maybe.” D0125 at 

7:23–25. In addition to these inquiries, the department also had a 

legislative requirement to provide formal determinations upon request. 

D0125 at 8:17–9:9; see Iowa Code § 692A.116. She also described how these 

reviews sometimes required cross-state contact with other agencies to 
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obtain information about offenders. D0125 at 9:4–25. Not all states were 

equal when it came to information:  

Q. And are there some states that it would be difficult 
to verify that from? 

A. Potentially, yes. 

Q. And why is that? 

A. Our unit primarily goes off of criminal history 
information; state criminal history records, federal 
criminal history records. Those are all fingerprint 
based. So, if a person has a conviction that is not—
that they have not been fingerprinted for, that would 
not be on that criminal history and there would be, 
really, no way to know about that. 

Q. Now, if it happened in Iowa, would there be a way 
to figure it out? If they lived in Iowa and it happened 
in Iowa that they had a misdemeanor—an aggravated 
misdemeanor conviction with no fingerprint, would 
that still be readily available information? 

A. Yes. 

. . .  

Q. Okay. Are there states near Iowa that are difficult 
to find criminal histories from that aren’t—that 
would not be on N.C.I.C.? 

A. Yes. 

Q. What states? 

A. From my experience, I know Nebraska criminal 
histories are not exceedingly detailed. Colorado is 
not very—very user-friendly. Those are the two that 
come to mind first. 
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Q. So again, if somebody is registered in Iowa, living 
in Iowa, even if they’re not fingerprinted, Iowa 
Courts Online could show arrests for unfingerprinted 
offenses. What is it, ICIS; Iowa Court Information 
System? 

A. Yes. 

Q. That’s very easy for the Department to check 
concerning subsequent convictions? 

A. Yes. 

D0125 at 10:7–23; 11:3–20.  

Olsen also provided data obtained from Hamilton showing that DPS 

currently had almost 7,000 active registrants. D0095, Exh.18, Statistics 

from Hamilton at 1; D0125 at 16:4–10. This data also showed an increasing 

number of modification cases, peaking in 2021, and then declining.2 D0095 

at 1, D0125 at 18:2–6. 

After the parties submitted briefs, the district court entered a ruling 

in which it found the State’s evidence and arguments unpersuasive. D0107 

at 1. It then terminated Olsen’s registration requirement. D0109, Order at 1 

(2/20/2025). The State moved for reconsideration, emphasizing that 

beyond resource burdens, public safety also weighed in favor of the State’s 

 
2 Although impossible to say conclusively, a possible explanation for the 

downward trend could be the legislature’s 2022 amendment to section 
692A.128’s modification procedures. Compare Iowa Code § 692A.128 
(2021) with Iowa Code § 692A.128 (2023); 2022 Iowa Acts ch. 1063, § 1.  



14 

position and Iowa’s officials were at an informational disadvantage when it 

came to out-of-state offenders. See D0110, Motion to Reconsider, Amend, 

or Enlarge at 1–4 (2/28/2025). It asked the court to find that permitting 

out-of-state offenders to pre-emptively apply for modification defeated the 

public safety rationale for the registry and that this reasoning bore a “close 

relationship to the substantial state objective” sufficient for the statute to 

satisfy the second privileges and immunities inquiry. D0110 at 6. The 

district court denied this request, too:  

[T]he evidence produced by the State of Iowa at the 
January 8, 2025 hearing did not show that allowing 
out of state residents to apply would be burdensome 
to the State. The Court declines to consider any 
arguments that were not related to the evidence 
produced at the January 8, 2025 hearing. The State’s 
motion provides no legitimate grounds for the Court 
to change the prior order. Accordingly, the Motion to 
Reconsider, Amend or Enlarge is denied. 

D0118, Order Denying Motion to Reconsider at 1 (4/16/2025). The State 

appeals. 
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ARGUMENT 

I. The Iowa legislature’s decision to grant modification 
procedures only for those required to register in Iowa does 
not violate the Privileges and Immunities Clause. The 
district court erred when it modified Olsen’s non-existent 
registration requirement. 

Preservation of Error 

On remand from Olsen I, the State complied with the remand order 

and urged 692A.128’s “principal residence” requirement was not “an 

unjustified discrimination against non-resident sex offenders.” D104 at 6. It 

identified the substantial state objective was the public’s safety and that 

such an objective was best served by only permitting modification in a 

county in which the defendant had a “primary residence.” D0105 at 1–2, 7–

8. It explained that the legislature could have reasonably declined to 

expend judicial and executive resources on out-of-state litigants with no 

existing registration requirement. D0104 at 5. It pointed to Haskins’ 

testimony about receiving several out-of-state inquiries monthly. D0104 at 

3–4. Finally, it urged that “[a]llowing non-resident offenders to seek 

modifications at a time when they are not registered on the Iowa registry 

defeats the legislative intent of the statute.” D104 at 3. After considering the 

State’s briefs and Olsen’s resistance, the Court held:  

The State’s briefing focuses more on the soundness 
of the Iowa Supreme Court decision than it does 
upon a showing that allowing non-residents the 
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opportunity to preemptively seek modification would 
be excessively burdensome to the State. The State of 
Iowa sets forth how no other State by statute or 
caselaw allows this type of unbridled access to non-
residents seeking preemptive modification. While 
the undersigned is in general agreement with the 
reasoning of the State of Iowa, the undersigned is 
bound to follow the rationale and ruling of the Iowa 
Supreme Court.  

The State of Iowa called only one witness at the 
hearing. The witness provided no information about 
how permitting non-residents to apply for 
modification would be burdensome other than that it 
is difficult to get accurate information about out of 
state persons. However, this same burden would 
apply if non-resident moved to Iowa, thus becoming 
a resident, and then applied. The difficulty would be 
the same. Accordingly, the Court cannot find this to 
be a substantial reason for the difference in 
treatment. 

D0107 at 1. The Court found that the statute violated the Privileges and 

Immunities Clause—it did not identify whether its finding was under the 

Iowa or Federal Constitution. D0107 at 1–2. Then it terminated Olsen’s sex 

offender registry requirement—even though he still did not have a principal 

residence in the state and had no requirement to register. D0107 at 1–2; 

D0109 at 1–2; D0096, Exh.13, Updated Affidavit at 1. 

 In response, the State filed a motion for reconsideration under rule of 

civil procedure 1.904(2). See D0110 at 1. It asked the district court to 

consider not only the State’s resource interests, but also the public’s safety 
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interests. D0110 at 5–6. The district court denied this request. D0118 at 1. 

The matter was presented, litigated, and the court ruled the statute violated 

the Privileges and Immunities Clause and, in turn, granted Olsen 

modification over the State’s resistance. See D0035, Amended Answer at 1–

4 (1/20/2022). Error was preserved. 

Standard of Review 

This Court reviews constitutional issues de novo. Olsen I, 9 N.W.3d at 

28. Statutes are “cloaked with a presumption of constitutionality.” State v. 

Hernandez-Lopez, 639 N.W.2d 226, 233 (Iowa 2002). “The challenger 

bears a heavy burden, because it must prove the unconstitutionality beyond 

a reasonable doubt.” Id. 

This court reviews the district court’s interpretation of Iowa Code 

chapter 692A and its “determination of compliance with the statutory 

requirements” of section 692A.128 for errors at law. Fortune v. State, 957 

N.W.2d 696, 702 (Iowa 2021).  

Additionally, the purpose of Iowa Code chapter 692A is “to require 

registration of sex offenders and thereby protect society from those who 

because of probation, parole, or other release are given access to members 

of the public.” In re S.M.M., 558 N.W.2d 405, 408 (Iowa 1997); see also 

State v. Iowa Dist. Court for Story Cnty., 843 N.W.2d 76, 81 (Iowa 2014). 
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Any ambiguities in Iowa’s sex offender law or uncertainties as to its 

application to a particular offender should be resolved in favor of furthering 

public safety by requiring continued registration. Iowa Code § 4.4(5) 

(“Public interest is favored over any private interest”); see Teamsters Loc. 

Union No. 421 v. City of Dubuque, 706 N.W.2d 709, 717 (Iowa 2005). 

Merits 

A. The public’s need for safety, the government’s interest 
in resource conservation, and the State’s interest in 
investigation each justify the legislature’s condition 
that a sex offender have a “principal residence” and 
register before becoming eligible to modify his 
obligation to register. 

The Privileges and Immunities Clause of the United States 

Constitution provides, “[t]he Citizens of each State [are] entitled to all 

Privileges and Immunities of Citizens in the several States.”3 U.S. Const., 

Art. IV, § 2, cl. 1. The United States Supreme Court has explained that 

“[t]he object of the Privileges and Immunities Clause is to ‘strongly . . . 

constitute the citizens of the United States [as] one people,’ by ‘plac[ing] the 

citizens of each State upon the same footing with citizens of other States, so 

 
3 The state constitution provides, “the general assembly shall not grant 

to any citizen, or class of citizens, privileges or immunities, which, upon the 
same terms shall not equally belong to all citizens.” Iowa Const. Art. 1, § 6. 
Neither the parties nor the district court offered any distinction between 
the two constitutions. As in Olsen I, this Court need only decide the 
question under the United States Constitution. Olsen I, 9 N.W.3d at 26. 
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far as the advantages resulting from citizenship in those States are 

concerned.’” Lunding v. N.Y. Tax Appeals Tribunal, 522 U.S. 287, 296 

(1998) (quoting Paul v. Virginia, 75 U.S. 168, 180 (1868)).  

As the Iowa Supreme Court pointed out in Olsen I, a court reviewing 

such a claim must consider two factors.  

First, the challenger must show the statute implicates a fundamental 

privilege. See Olsen I, 9 N.W.3d at 26–27. Access to courts is one such 

privilege, but it is not absolute.4 Id. at 27. A residency-based restriction for 

court access is constitutional “if the non-resident is given access to the 

courts of the State upon terms which in themselves are reasonable and 

 
4 While this Court has accepted Olsen’s claim that his interest is the 

fundamental right to access to the court system, it is more accurately 
described as his interest in obtaining a modification of sex offender 
registration obligation. Compare Olsen I, 9 N.W.3d at 27 (“The residency 
restriction imposed by § 692A.128(3) prohibits nonresidents from seeking 
the same fundamental privilege to access Iowa’s courts that a resident 
receives.”) with People v. Parker, 141 Cal. App. 4th 1297, 1308–09 (Cal. Ct. 
App. 2006) (“Parker claims the residency requirement had a fundamental 
impact on his right to travel because his purpose in leaving California was 
to establish a new residence in Arizona. But, the right being asserted is not 
the right to change residence, but rather the right to obtain a certificate of 
rehabilitation without being a California resident.”). The latter is not a 
fundamental interested protected by the Privileges and Immunities Clause. 
See Baldwin v. Mont. Fish and Game Comm’n, 436 U.S. 371, 383–88 
(1978); see also People v. Slusher, D081443, 2024 WL 4539413, at *2, *6–7 
(Cal. Ct. App. Oct. 22, 2024) (rejecting privileges and immunities challenge 
to denial of registration modification where former Californian convicted in 
California now resided in Arkansas).  
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adequate for the enforcing of any rights he may have, even though they may 

not be technically and precisely the same in extent as those accorded to 

resident citizens.” Eggen, 252 U.S. at 562; see McBurney v. Young, 569 

U.S. 221, 232 (2013) (Virginia’s citizen-only FOIA provision did not 

“impermissibly burden noncitizens’ ability to access (Virginia’s) courts” 

because non-citizens could access “most of the information that they 

sought” through other avenues). The Privileges and Immunities Clause is 

satisfied if nonresidents are provided reasonable and adequate access to the 

courts, even if not on terms that “are technically and precisely the same in 

extent as those accorded to resident citizens.” McBurney, 569 U.S. at 231. 

The second factor examines the basis for the distinction, and the 

burden shifts to the respondent to prove the challenged restriction should 

be upheld. Friedman, 487 U.S. at 65. Whether a statute “discriminates 

against a protected privilege does not, of course, end the inquiry.” United 

Bldg. & Const. Trades Council of Camden Cnty. & Vicinity v. Mayor & 

Council of City of Camden, 465 U.S. 208, 222 (1984). “Like many other 

constitutional provisions, the privileges and immunities clause is not an 

absolute.” Toomer v. Witsell, 334 U.S. 385, 396 (1948); Camden, 465 U.S. 

at 222 (“It does not preclude discrimination against citizens of other States 

where there is a ‘substantial reason’ for the difference in treatment.”).  
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When examining the distinction’s basis the court must determine 

whether (1) reasons for a distinction between residents and non-residents 

exist, and (2) whether the degree of discrimination bears a close relation to 

the state’s offered reasons. Toomer, 334 U.S. at 396 (“[T]he inquiry in each 

case must be concerned with whether such reasons do exist and whether 

the degree of discrimination bears a close relation to them.”); accord 

Camden, 465 U.S. at 222; Friedman, 487 U.S. at 67. The excluded class 

must somehow “constitute a peculiar source of the evil at which the statute 

is aimed” for the justification the government offers. Id. at 398. The 

Supreme Court has cautioned lower courts that these inquiries must “be 

conducted with due regard for the principle that the states should have 

considerable leeway in analyzing local evils and in prescribing appropriate 

cures.” Id. at 396. 

On remand, the district court found the statute lacked a substantial 

reason for the difference in treatment. D0107 at 1–2; D0118 at 1. The 

district court erred. Section 692A.128(3)’s filing requirement coheres with 

the larger structure of chapter 692A and satisfies the second privileges and 

immunities inquiry.  
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1. Section 692A.128 does not distinguish between 
Iowans and non-Iowans. It distinguishes between 
those who have a “principal residence” in Iowa and 
there are substantial reasons to do so. 

Convincing reasons support distinguishing between those who may 

modify a sex offender registry requirement and those who may not. 

Essential when considering them, this Court should keep in mind that 

unlike other statutes reviewed under privileges and immunities challenges, 

the statute does not distinguish between in-state and out-of-state residents. 

Cf. Friedman, 487 U.S. at 67;  Baldwin, 436 U.S. at 390–91; Toomer, 334 

U.S. at 396. Instead, it distinguishes between persons who have a “principal 

residence” in Iowa and those who do not. This is not the equivalent of being 

an Iowan “resident” generally. 

Section 692A.128(3) requires that the modification application be 

filed—and thus the case initiated—in the sex offender’s “county of principal 

residence.” “Principal residence” is itself a defined term. See Iowa Code § 

692A.101(20). Used throughout chapter 692A, it refers to the offender’s 

residence (if they only have one within Iowa), or to where the offender 

“resides, sleeps, or habitually lives for more days per year” if they have 

multiple residences, or finally, to their place of employment or attendance 

as a student, or both, if the offender does not reside in Iowa. Id.; see also 
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Iowa Code §§ 128.101(11) (defining “employment”); (13) (“habitually lives”); 

(24) (“residence”); (33) (“student”).  

Aside from establishing the proper forum for the application’s filing, 

the “principal residence” filing requirement serves other practical purposes 

under the chapter. Only persons with a qualifying conviction and the 

equivalent to a “principal residence” in the state have a duty to register 

altogether. See Iowa Code § 692A.103(1) (requiring registration “if the 

offender resides, is employed, or attends school in this state”); see also 

Iowa Code § 692A.104(1)–(6) (providing registration process). The 

existence of a “principal residence” ensures such a person has sufficient 

connections with Iowa communities to require registration. It provides a 

more convenient point of registration for the sex offender, makes 

investigations into their compliance with registration requirements easier, 

and generally makes Iowa a suitable forum for adjudicating issues related 

to their registration. See Iowa Code §§ 692A.104(1), (6); 692A.108. It also 

means a sex offender’s modification application will be considered within a 

county with a relevant connection to the offender. See Iowa Code § 

692A.128(4). So when read in pari materia with the rest of chapter 692A, 

section 692A.128(3) does not provide a benefit to Iowans only to withhold 

it from non-Iowans—it provides a benefit to those who are burdened with 
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registering here.5 See Doe v. Peterson, 43 F.4th 838, 841 (8th Cir. 2022); 

accord Hope v. Comm’r of Ind. Dep’t of Corr., 9 F.4th 513, 524–28 (7th Cir. 

2021) (en banc); see also Olsen I, 9 N.W.3d at 23–24 (discussing the 

registry’s obligations).  

With this in mind, there are substantial, persuasive reasons why the 

legislature limits the procedure to those with a duty to register and directs 

them to file their application in a county in which they register. The first 

reason is that doing so serves the public’s safety. The public’s informational 

interest about the presence of a sex offender in their community has been 

the registry’s key justification: 

The idea behind sex offender registration and 
notification systems is to alert people to the criminal 

 
5 And undercutting notions Iowa is acting on a discriminatory animus 

that the Privileges and Immunity Clause is intended to protect against, 
Iowa is not alone in requiring a residency-nexus between the offender and 
the state before modifying a registry requirement. See generally Toomer, 
334 U.S. at 395–96. Many of the states that allow modification to sex 
offender registration impose one. See Ala. Code §§ 15-20A-24(c)(2), 15-
20A-4(20); Ark. Code Ann. § 12-12-919(b)(1)(A)(i)–(ii); Cal. Penal Code § 
290.5(a)(1); Colo. Rev. Stat. Ann. § 16-22-113(1.5); Ga. Code Ann. § 42-1-
19(b)(1); Idaho Code Ann. § 18-8310(1); Ind. Code § 11-8-8-22(d); Kan. 
Stat. Ann. § 22-4908(d)(1); La. Rev. Stat. Ann. § 15:544(E)(1)–(2); Mich. 
Comp. Laws. § 28.728(c)(4); Miss. Code Ann. § 45-33-47(1)–(2); Mont. 
Code Ann. § 46-23-506(2)(d); Nev. Rev. Stat. § 179D.490(3); N.Y. Correct. 
Law §§ 168-o; 168-k; Ohio Rev. Code Ann. § 2950.15(B); Okla. Stat. 57 
§ 583(E); S.D. Codified Laws §§ 22-24B-17, 22-24B-19.4; Va. Code Ann. 
§ 9.1-909(A); Wash. Rev. Code Ann. § 9A.44.142(3). Some do not permit 
modification altogether. See Minn. Stat. Ann. § 243.166(6); S.C. Code Ann. 
§ 23-3-460(A). 
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history of sex offenders living nearby so that 
precautions may be taken and to enable law 
enforcement to track sex offenders. Parents 
presumably would limit their child’s contact with a 
neighbor on the sex offender registry. Similarly, 
parents monitoring their child’s suspicious Internet 
communications could report the sender’s Internet 
identifier to the sheriff to determine whether the 
sender is on the registry. 

State v. Aschbrenner, 926 N.W.2d 240, 246 (Iowa 2019); accord Iowa Dist. 

Ct., 843 N.W.2d at 81 (“[T]he purpose of the registry is protection of the 

health and safety of individuals, and particularly children, from individuals 

who, by virtue of probation, parole, or other release, have been given access 

to members of the public.”); see generally Doe v. Moore, 410 F.3d 1337, 

1348–49 (11th Cir. 2005) (“The state has a strong interest in preventing 

future sexual offenses and alerting local law enforcement and citizens to the 

whereabouts of those that could reoffend.”). 

Generally, chapter 692A serves this interest by ensuring that 

convicted sex offenders who have a “principal residence” have an associated 

duty to register. Compare Iowa Code § 692A.103(1) with Iowa Code 

§ 692A.101(20)(a)–(c). Once an offender is on the registry, the public has 

an opportunity to inform itself and conduct its affairs accordingly. And only 

once the offender has been actively registered, with the public having the 

necessary information, may the offender then seek modification by filing in 
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a county in which they register because they have a “principal residence” 

there. As the State urged below: 

There is no ability for the public to search a non-
resident’s name in the Iowa database as that only 
occurs IF the non-resident in fact establishes a 
“principal residence” in the state. The objective of the 
statute is public safety through publicly identifying 
sex offenders (who have been given access to 
members of the public), with “principal residences” 
within Iowa. This method of notification goes beyond 
the already publicly available criminal case records. 
It achieves the objective of the statute to protect the 
public from sex offenders who have been given access 
to members of the public by requiring a filing in the 
county of “principal residence” as that is where any 
members of the public would be looking for a 
registered sex offender and where a Sheriff’s Office 
has been keeping track of the registered sex offender. 
Unregistered non-residents have no such record with 
a local sheriff and the public means of identifying a 
sex offender within the community would be 
defeated. 

D0105 at 2; see also D0110 at 2, 6.  

Permitting out-of-state offenders to preemptively modify undermines 

the public safety reasons undergirding the registry itself. See D0123, 

Hearing at 3:24–4:12 (“The legislature wants them to live here for a 

minimum time before the Court can even consider a modification . . . I 

don’t think you could find a single state legislature who would say that 

there intent in passing this law is to allow persons who live in other states, 

where they don’t have to register as a sex offender, can come to Iowa, where 
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they would be required to register, and undo that requirement prior to ever 

living here.”) (2/10/2022). Requiring an offender to register before 

modification creates a record showing whether their compliance (or not) 

with registration requirements. Eliminating it means the public would not 

have notice when a sex offender joins their community. 

The second reason why the legislature limits modification to those 

with a duty to register is that Iowa’s law enforcement, DPS, and judicial 

branch resources are finite. Iowa does not require registration for all 

persons convicted of sex offenses anywhere.6 See Iowa Code § 692A.103; 

see also Iowa Code §§ 692A.106(7); 692A.118; 692A.121. Such an 

impracticable burden would waste resources—most would never live, work, 

or attend school here. Nor does it serve the public’s safety if the State 

maintains a bloated, irrelevant registry. See generally Slusher, 2024 WL 

4539413, at *2 (noting California’s registry was “undermined by a bloated 

list,” but holding modification was reserved to “individuals who are 

currently registered with local law enforcement in California”).  

 
6 And it would likely be an impermissible burden—if not impossible, 

practically—to place upon offenders with no relationship to Iowa. See 
generally Sioux Pharm, Inc. v. Summit Nutritionals Int’l, Inc., 859 N.W.2d 
182, 189–90 (Iowa 2015) (providing overview of personal jurisdiction’s 
limitations); State v. Rimmer, 877 N.W.2d 652, 661–64 (Iowa 2016) 
(distinguishing civil personal jurisdiction from criminal territorial 
jurisdiction). 
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Instead, chapter 692A requires registration of those sex offenders 

with qualifying convictions and the sort of relationship with our state such 

that registration furthers the public’s interest. See Iowa Code § 

692A.103(1), (4). It allows modification for that same group because it 

conserves state resources for reviewing applications, performing risk 

assessments, providing stipulations, and testifying at a modification 

hearing. See Iowa Code §§ 692A.128(2)(c), (e), 692A.128(5). This also 

preserves resources by providing clear county venues for filing the 

application, decreasing disputes over which might be a “better” locus for 

the application. See Nitsos v. Emp’t Appeal Bd., No. 11-1442, 2012 WL 

2122493, at *5 (Iowa Ct. App. June. 13, 2012) (rejecting Iowa Constitution 

Privileges and Immunities claim challenging requirement all non-residents 

file Employment Appeal Board applications in Polk County). 

The record below supported this reasoning. Hamilton explained how 

DPS received six to twelve out-of-state inquiries a month about 

registration. D0125 at 7:18–25; 8:1–16. While it was “[n]ot a huge number,” 

it was not zero; aggregated it could mean more than one hundred requests 

annually. D0125 at 7:23–25. There were already double-digit annual 

modification cases. See D0095 at 1. Those numbers would surely increase if 

offenders from any state could petition Iowa’s courts to remove a 
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registration obligation without first obtaining a “principal residence” here. 

In turn, it would foreseeably lead to the expenditure of prosecutor, 

administrative, and judicial resources to address the increased applications. 

It would demand additional time for collecting documents, forensic 

interviews, briefing, preparation, and hearings in Iowa’s district courts. See 

D0099, Exh.16, Statement of Understanding at 2, 4–5. The legislature 

acted within its latitude to condition the expenditure of these resources 

only to those who already have a registration requirement. See Camden, 

465 U.S. at 223. 

The third reason for the “principal residence” requirement is the 

State’s need for information. For those like Olsen convicted before July 1, 

2022, section 692A.128 only allows the offender to file for modification 

after a set period with a registry requirement, and also requires that they 

completed all required sex offender treatment, a completed risk assessment 

shows they are a low risk to offend, and a certified stipulation from the 

district DCS. See Iowa Code § 692A.128(2)(a)–(e). Those convicted after 

July 2022 must also show they satisfied all conditions of pre- and post-trial 

community release and have not been convicted “of any criminal offense 

other than a simple misdemeanor, or a simple or serious misdemeanor or 

traffic violation under chapter 321.” Iowa Code § 692A.128(3)(d), (g)–(h) 
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(2023). While the statute generally requires the sex offender provide the 

documentation related to these prerequisites, it also requires state officials 

to investigate. And as Harkin explained, out-of-state applicants with out-of-

state convictions place state officials at an information disadvantage. D0125 

at 9:1–11:20.  

The district court rejected this justification outright, ruling “this same 

burden would apply if non-resident moved to Iowa, thus becoming a 

resident, and then applied. The difficulty would be the same.” D0107 at 1. 

True. But before requiring the State to expend finite resources on such an 

investigation, the legislature could reasonably condition modification to 

individuals with an existing registration requirement. See Culp v. Raul, 921 

F.3d 646, 650–51, 657–58 (7th Cir. 2019) (upholding state’s concealed-

carry licensing statute against Privileges and Immunity challenge because 

state was faced an “information barrier” when reviewing out-of-state 

applicants); D0110 at 4–6. Discussed in the next section, when the court 

rejected these reasons’ relationship to the statute’s distinction, it failed to 

provide our legislature “considerable leeway . . . in prescribing appropriate 

cures.” Toomer, 334 U.S. at 396. 
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2. There is a close relationship between the statute’s 
justifications and its distinction between those sex 
offenders with a “principal residence” in Iowa and 
those without. 

Chapter 692A’s degree of discrimination bears a close relation to the 

statute’s underlying reasons—in part because it does not discriminate based 

on residency or citizenship at all. It treats Iowans and non-Iowans alike for 

the purposes of enforcing their right of access to the courts for 

modification. Instead, only a sex offender with a “primary residence” in the 

state (which is why they are required to register at all) may file for 

modification. See Iowa Code § 692A.103(1) and Olsen I, 9 N.W.3d at 33–34 

(McDonald, J., dissenting); see also Baldwin, 436 U.S. at 382 (the 

Privileges and Immunities Clause “guarantees that in any State every 

citizen of any other State is to have the same privileges and immunities 

which the citizens of that State enjoy” (cleaned up)); Slusher, 2024 WL 

4539413, at *6; Spiteri v. Russo, No. 12-CV-2780 MKB RLM, 2013 WL 

4806960, at *35 (E.D.N.Y. Sept. 7, 2013), aff’d sub nom. Spiteri v. 

Camacho, 622 F. App’x 9 (2d Cir. 2015) (“The fact that Plaintiff may not 

have been required to register in California or required to register with less 

community notification, less restrictions, and less frequency than he was 

required to do by New York does not give rise to a privileges and 

immunities claim, since the Privileges and Immunities Clause only requires 
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that a state treat a non-citizen the same as it treats the citizens of its own 

state. . . . New York State was required to treat Plaintiff the same as it treats 

New York citizens, which it did.”). An Iowa resident with no duty to register 

cannot seek to modify that non-existent duty, and chapter 692A treats non-

residents without a duty to register like Olsen identically. See Eggen, 252 

U.S. at 562. 

Thus, because registration is a prerequisite to modification, there is a 

direct relationship between the “discrimination” and the State’s offered 

reasons. Unlike statutes premised on state residency exclusively, 692A’s 

broader term “principal residence” ensures that the offender has the 

necessary connection to our state. The existence or non-existence of that 

connection provides a reasonable basis for the distinction. Cf. Borden v. 

Selden, 146 N.W.2d 306, 312 (Iowa 1966) (finding statutory scheme 

denying farmers living across the state line but farming continuous land an 

agricultural tax credit but permitting farmer living across the state to enjoy 

it violated privileges and immunities clause).  

The legislature has understandably limited modification to those sex 

offenders already registered. Doing so improves the public’s access to 

information about the sex offenders in their community by requiring they 

be registered first before coming off the registry. It limits unnecessary 
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expenditure of state resources on applications from offenders without any 

connection to the state.7 It helps to reduce Iowa officials’ informational 

disadvantages in reviewing the offenders’ applications. See Parker, 141 Cal. 

App. 4th at 1309–11 (“California has a compelling interest in granting 

certificates of rehabilitation only to deserving individuals. Requiring a 

significant period of residency in California bears a rational and legitimate 

relationship to achieving that goal.”). It directs them to file the application 

in a county in which they already register, and in doing so, reasonably 

lowered the potential administrative burdens of modification. See generally 

Doe, 43 F.4th at 842–843 (“Nebraska may permissibly consider the 

administrative burdens of adopting a different registration scheme. . . . [I]n 

opting to perform an intensive ‘substantial equivalence’ inquiry only for 

offenders who are not required to register in another jurisdiction, the State 

 
7 As a parallel, Iowa does not provide the benefits of voter registration, 

driver’s licenses, or handgun acquisition permits to non-residents. See Iowa 
Code §§ 48A.5(2)(b); 321.182(2); 724.17(1). States need not provide non-
residents with every possible benefit they confer to their residents and they 
certainly need not provide non-residents with more benefits. See generally 
Zobel v. Williams, 457 U.S. 55, 67–68 (1982) (Brennan, J., concurring) 
(“[A] State may make residence within its boundaries more attractive by 
offering direct benefits to its citizens in the form of public services, lower 
taxes than other States offer, or direct distributions of its munificence. 
Through these means, one State may attract citizens of other States to join 
the numbers of its citizenry.”); Olsen I, 9 N.W.3d at 34 (McDonald, J., 
dissenting). The benefit’s nature as a “fundamental privilege” does not 
change this.  
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permissibly chose to limit the resources devoted to individual 

consideration.”). These reasons each address the “peculiar source of evil” an 

out-of-state, non-registering offender’s modification application presents. 

Permitting Olsen—and presumably anyone else so situated—to 

modify without first registering in our State undermines each of these 

policies. There is no alternative procedure that will further the State’s 

purpose. See Supreme Court of N.H. v. Piper, 470 U.S. 274, 284 (1985) 

(examining “whether, within the full panoply of legislative choices 

otherwise available to the State, there exist alternative means of furthering 

the State’s purpose without implicating constitutional concerns.”); see also 

Amsterdam v. Goldstick, 499 N.Y.S.2d 568, 571–72 (N.Y. Civ. Ct. 1986), 

aff’d, 521 N.Y.S.2d 203 (N.Y. App. Term 1987) (rejecting privileges and 

immunity challenge to city administrative provision requiring property 

managers “have a business office within the City where they can reasonably 

be expected to be available during the business day”); Sestric v. Clark, 765 

F.2d 655, 661–64 (7th Cir. 1985) (affirming Illinois admission rules, “While 

alternative methods of keeping up that quality can easily be imagined, it is 

not clear, as we have said, that they would be any less restrictive than the 

bar exam”). Allowing any individual, in any state, to petition Iowa courts to 

preemptively extinguish a registry obligation is not a viable alternative. 
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Aside from doing violence to the legislature’s selected framework, it would 

make Iowa an ideal “modification mill.” See D0123 at 4:13–25; see 

generally Sosna v. Iowa, 419 U.S. 393, 407 (1975) (“A State such as Iowa 

may quite reasonably decide that it does not wish to become a divorce mill 

for unhappy spouses who have lived there as short a time as appellant had 

when she commenced her action in the state court after having long resided 

elsewhere.”). One that requires Iowa county attorneys, administrative 

personnel, and courts to litigate modification petitions sought by out-of-

state offenders who never move, work, or attend school in Iowa. 

While not permitting Olsen to file his modification request until he 

forms sufficient connections with the state that he must register delays the 

relief he seeks, that delay is constitutionally permissible. See Sosna, 419 

U.S. at 406 (denying constitutional challenge to Iowa’s one-year residency 

requirement for marriage dissolution application: “[Sosna] would 

eventually qualify for the same sort of adjudication which she demanded 

virtually upon her arrival in the State. Iowa’s requirement delayed her 

access to the courts, but, by fulfilling it, she could ultimately have obtained 

the same opportunity for adjudication which she asserts ought to have been 

hers at an earlier point in time”); Parker, 141 Cal. App. 4th at 1309 (“[A] a 
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state has the right to require a significant attachment to the state as a 

condition of obtaining substantive relief in its courts.”).  

This Court does not declare statutes unconstitutional “unless they are 

shown to clearly, palpably and without doubt infringe upon constitutional 

rights.” Olsen I, 9 N.W.3d at 29 (quoting Chi. Title Ins. v. Huff, 256 N.W.2d 

17, 25 (Iowa 1977) (en banc)). The State has offered substantial reasons for 

section 692A.128’s “principal residence” requirement and explained why 

the statute does not distinguish between Iowans and non-Iowans (and even 

if it did, that distinction bears a close relationship to the State’s offered 

reasons). See D0104 at 2–6; D0110 at 26. Olsen did not prove Iowa’s 

limitation of modification is unreasonable. See Nitsos, 2012 WL 2122493, 

at *3–4; see also Slusher, 2024 WL 4539413, at *7 (“As we have explained, 

the Legislature sought to pare down the sex offender registry in California 

so that it would be more useful to law enforcement and the public, and to 

give a chance for termination to low-risk offenders who had successfully 

registered for years. The Legislature necessarily limited the opportunity for 

relief to those who are, in fact, on the registry in this state.”). Striking the 

statute does little to further the interests underlying the Privileges and 

Immunities framework. See Toomer, 334 U.S. at 395 (discussing the 

“primary purpose” of the clause). The district court erred when it declared 
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section 692A.128 unconstitutional. Then it compounded the error when it 

eliminated Olsen’s non-existent registry obligation. 

B. The district court lacked the statutory authorization to 
grant Olsen modification.  

Before a district court may modify a sex offender’s registration 

obligation under section 692A.128, the statute requires the court make two 

determinations. See Fortune, 957 N.W.2d at 702–03, 705. First, it must 

determine whether the sex offender satisfies the mandatory threshold 

criteria. Id.; see also Iowa Code § 692A.128(2); accord Iowa Code § 

692A.128(2)(a)–(e), (3)(a)–(h) (2023). Second, the district court “may 

modify” the sex offender’s registration requirements in its discretion. 

Fortune, 957 N.W.2d at 703; Iowa Code § 692A.128(6).  

The district court erred as to both inquiries. It should not have 

granted modification because Olsen is not a “sex offender” as defined by 

Chapter 692A and the text of section 692A.128(6) did not authorize the 

court to exercise its discretion.  

As to the first, the Iowa Supreme Court explained in Fortune, “If the 

statutory requirements are not met, that is the end of the matter and the 

district court must deny the modification.” Fortune, 957 N.W.2d at 705. In 

Olsen I, the Iowa Supreme Court found that the district court “implicitly” 

ruled that Olsen met the mandatory statutory criteria for the first step. See 



38 

Olsen I, 9 N.W.3d at 29, 31. On remand, the lower court made that 

determination explicit when it modified his registration requirement. See 

D0107 at 1 (“Other than the issue involving his residency status, Olsen 

qualifies for modification of the registry and his request for modification is 

granted.”); D0109 at 1–2 (“[T]he court makes the following specific 

findings: 1. Nathan Olsen is a sex offender who has a registration 

requirement in Iowa. 2. All of the requirements under 692A.128(2) are 

satisfied.”). The court was mistaken. 

Only a “sex offender” may obtain modification. See Iowa Code 

§ 692A.128(1) (“A sex offender may file an application in district court 

seeking to modify the registration requirements under this chapter.”), (2) 

(“An application shall not be granted unless all of the following apply”); see 

also Iowa Code § 692A.128 (2) (“For an offender whose requirement to 

register as a sex offender commenced prior to July 1, 2022, an application 

shall not be granted unless all of the following apply . . . .”), (3) (2023). The 

code defines “sex offender” as a person “required to be registered under this 

chapter.” Iowa Code § 692A.101(26). Only those persons with the 

equivalent of a “principal residence” are required to register. See Iowa Code 

§ 692A.103(1) (requiring a person to register under chapter 692A if “the 

offender resides, is employed, or attends school in this state”); see also 
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Iowa Code §§ 692A.101(20), (11), (13), (24), (33). Olsen did not meet this 

criterion. 

Even after this Court remanded the case Olsen had not moved to 

Iowa. D0096 at 1. The record does not show Olsen works or attends school 

in this state—earlier in this litigation he stated he intentionally avoided 

work connections to the State to evade registering. D0061, Exh.11, N. Olsen 

Affidavit at 3–4 (“I have not solicited business from shippers in Iowa 

because of the Registry. . . . I would also like to work with Iowa companies 

with my truck driving business.”). Without it, he has no requirement to 

register and does not meet the most basic requirement for modification 

that he be a “sex offender” within the meaning of chapter 692A. The court 

of appeals identified this threshold defect in its vacated opinion in Olsen I. 

See Olsen v. State, No. 22-0779, 2023 WL 8067542, at *3 (Iowa Ct. App. 

Nov. 21, 2023) vacated by Olsen I, 9 N.W.3d at 31 (“Because Olsen does not 

live, work, or attend school in Iowa, he need not register with the Iowa Sex 

Offender Registry. In fact, he does not meet the most basic requirement for 

modification, which is that he be a sex offender within the meaning of 

chapter 692A.”); see also People v. Smyth, 99 Cal.App.5th 22, 27–29 (Cal. 

Ct. App. 2024) (holding modification unavailable to out-of-state sex 

offender based statute’s language: “A person who is required to 
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register pursuant to Section 290 and who is a tier one or tier two offender 

may file a petition in the superior court in the county in which the person is 

registered for termination from the sex offender registry”).  

While Olsen has suggested throughout this litigation he has a duty to 

register in Iowa, that is not so. Compare D0001, Application at 1 

(8/5/2021) (“Nathan Olsen is a sex offender currently required to register 

under Chapter 692A.”) with Iowa Code § 692A.106(7) (“If a sex offender 

ceases to maintain a residence, employment, or attendance as a student in 

this state, the offender shall no longer be required to register . . . . If the sex 

offender subsequently reestablishes residence, employment, or attendance 

as a student in this state, the registration requirement under this chapter 

shall apply . . . .” (emphasis added)) with Olsen I, 9 N.W.3d at 27. Olsen is 

not required to register and is not presently on Iowa’s sex offender registry. 

See Search, IOWA DEPARTMENT OF PUBLIC SAFETY, 

https://www.iowasexoffender.gov/search/ (last visited 7/25/2025). 

Whether Olsen meets the remaining modification criteria is only relevant 

once he is a “sex offender” legally obligated to register. See D0039, Exh.1, 

DCS Assessment at 5. 

And as for the second, the district court could not exercise its 

discretion to “modify [Olsen’s] registration requirements under this 

https://www.iowasexoffender.gov/search/
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chapter” because he has none. Iowa Code §§ 692A.128(6), 692A.103; 

692A.106(7). The text of the statute shows that the legislature did not 

intend section 692A.128 to provide a preapproval process for out-of-state 

offenders without a “principal residence.” Instead, it granted Iowa’s district 

courts the ability to exercise their discretion once a registration 

requirement exists under the chapter and the sex offender has complied 

with it. The registry and its modification provisions were created by the 

legislature; the district court could not grant relief the legislature did not 

authorize. See generally Meier v. Sulhoff, 360 N.W.2d 722, 726 (Iowa 

1985) (courts may not issue administrative warrants without statutory 

authority); Batcheller v. Iowa State Highway Comm’n, 101 N.W.2d 30, 33 

(Iowa 1960) (courts may not order disbursement of public funds without 

statutory authority); Graves v. Eckman, 550 N.W.2d 470, 471–72 (Iowa Ct. 

App. 1996) (courts may not order grandparent visitation without statutory 

authority). It granted Olsen relief prematurely. 

*   *   * 

In sum, the court erred in granting modification because Olsen’s 

failure to meet the threshold definition of “sex offender” was the “end of the 

matter.” Fortune, 957 N.W.2d at 705. What is more, it could not exercise its 

discretion to grant modification without statutory authorization. Section 
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692A.128(6) did not authorize the court to modify something that did not 

yet exist. This Court should remand for an order denying relief and 

dismissing Olsen’s application.  

 

CONCLUSION 

The lower court erred when it found that Iowa Code section 692A.128 

violated the Privileges and Immunities Clause and the reasons for its 

differing treatment of those who have a “principal residence” in Iowa did 

not sustain the statute. The court further erred when it eliminated Olsen’s 

yet-to-exist obligation because our laws did not permit it.  

The practical implications of the court’s error make Iowa an ideal 

destination for sex offenders wishing to end or reduce their registration 

obligation. They may apply in any Iowa county, and like Olsen, the only 

proof they intend to come to the state in the form of an affidavit. See D0096 

at 1, 3–4; D0049, Exh. 11, Olsen Affidavit at 1, 3–4. Courts granting these 

modifications will deprive the public the very notice the registry was 

created to provide. This is not what the legislature authorized. This Court 

should remedy the district court’s errors, reverse, and remand for an order 

denying modification and dismissing the application.  
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