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STATEMENT OF ISSUES PRESENTED FOR REVIEW

L. Whether the District Court correctly ruled that § 306.46 as
applied was unconstitutional.

II.  Whether Keokuk Junction should be overruled.

III. ~ Whether the District Court erred by not rejecting the proposed
electric transmission franchise even though the District Court correctly

ruled § 306.46 as applied was unconstitutional.



ARGUMENT

As Swan Lake Road Farms, LLC (“SLRF”) argued in its opening brief,
the District Court correctly ruled that Iowa Code § 306.46 as applied
effectuates an unconstitutional taking, but erred in the remedies it ordered.
Intervenor-Appellee/Cross Appellant ITC Midwest LLC (“ITCM”) cross-
appeals and argues that the District Court erred by concluding Iowa Code
§ 306.46 as applied was unconstitutional. Respondent-Appellee Iowa
Utilities Commission (“IUC”) generally argues whatever the Supreme
Court decides on the constitutionality of § 306.46 as applied, the remedy
should not be to remand to the IUC.

The elephant in the room in this appeal must be addressed at the
beginning: ITCM is a private, for-profit company that has not obtained any
rights to exercise eminent domain. ITCM has not sought eminent domain
authority and no governmental entity has even purported to confer
eminent domain authority to ITCM.

The lack of eminent domain authority is addressed in more detail at
the end of this brief when SLRF discusses the appropriate relief for this

Court to order. But, it cannot be ignored during this Court’s review of the



issues raised about the unconstitutionality of § 306.46 as applied that ITCM
is a private, for-profit company which has no eminent domain authority

and no easement to enter SLRF’s property.

I. The District Court Correctly Ruled that Iowa Code § 306.46 As
Applied Resulted in an Unconstitutional Taking

Iowa Code § 306.46 states, in its entirety:
Public utility facilities — public road rights-of-way.

1. A public utility may construct, operate, repair, or
maintain its utility facilities within a public road right-of-way.
The location of new utility facilities shall comply with section
318.9. A utility facility shall not be constructed or installed in a
manner that causes interference with public use of the road.

2. For purposes of this section, “public utility” means a
public utility as defined in section 476.1, and shall also include
waterworks, municipally owned waterworks, joint water
utilities, rural water districts incorporated under chapter 357A
or chapter 504, cooperative water associations, and electric
transmission owners as defined in section 476.27 primarily
providing service to public utilities as defined in section 476.1.
For the purposes of this section, “utility facilities” means any
cables, conduits, wire, pipe, casing pipe, supporting poles,
guys, and other material and equipment utilized for the
furnishing of electric, gas, communications, water, or sewer
service.

3. This section shall not impair or interfere with a city’s
authority to grant, amend, extend, or renew a franchise as
provided in section 364.2, and shall not impair or interfere with



a city’s existing general police powers to control the use of its
right-of-way.

One sentence of this statute is at the heart of the constitutional debate: “A
public utility may construct, operate, repair, or maintain its utility facilities
within a public road right-of-way.”

Under ITCM’s view - a view blessed and approved by the IUC - the
sentence “A public utility may construct, operate, repair, or maintain its
utility facilities within a public road right-of-way” means that a privately
owned for-profit electric transmission company can construct electric
transmission poles and lines on SLRF’s private real estate without any
easement, without being vested with eminent domain authority, and
without any payment to SLRF.

It should first be noted that no party claims the property at issue in
this case is not owned by SLRF. That is undisputed. SLRF is the fee simple
owner of the property upon which ITCM seeks to build its infrastructure
without any payment to SLRF. It is also undisputed that ITCM has not
acquired any easement or any other claim of right to SLRF’s real estate.

The only “source” of ITCM’s claimed right to invade SLRF’s real
property is that this portion of property is part of a public road right of

10



way. ITCM contends that the Iowa Legislature gave ITCM the right, via
§ 306.46, to invade SLRF’s private real estate. Under the circumstances and
facts of this case, the Legislature could not constitutionally do so.

The Iowa Legislature enacted § 306.46 in 2004. It states: “A public
utility may construct, operate, repair, or maintain its utility facilities within
a public road right-of-way.” ITCM suggests § 306.46 can be construed to
allow a private company, via an order from the IUC, to invade private
property so long as the construction is in a right-of-way.

SLRF maintains that any such governmental action granting ITCM’s
request for invasion without just compensation is an unconstitutional
taking. The Fifth Amendment of the United States Constitution provides, in
part, “nor shall private property be taken for public use, without just
compensation” and Article I, § 18 of the Iowa Constitution states in part
“Private property shall not be taken for public use without just
compensation first being made . . .”

Section 306.46 has been the subject of at least three legal challenges.

The Iowa Supreme Court has not yet ruled on the unconstitutionality of the

11



statute and there is, effectively, a “circuit split” of sorts in judicial reviews
of the statute.

In NDA Farms, LLC c. Iowa Utilities Bd., Dept. of Commerce, No. CV
009448, 2013 WL 11239755, at *9-10 (Iowa Dist. June 24, 2013), Polk County
District Court Judge Robert Hanson ruled that an IUC order purporting to
allow a utility to construct transmission lines in a private right of way
without compensation under § 306.46 would effectuate an unconstitutional
taking in violation of the constitution. Judge Hanson stated: “As an
easement would be required to construct the transmission line, any
construction based on the permission from the Polk County Engineer
without compensation would constitute a governmental taking without
just compensation. See Keokuk, 618 N.W.2d at 362; Bormann v. Bd. of Sup'rs
In and For Kossuth Cnty., 584 N.W.2d 309, 316-17 (Iowa 1998).” The NDA
Farms case was appealed, but resolved before a higher court ruled on the
constitutionality of § 306.46.

In Juckette v. lowa Utilities Board, 992 N.W.2d 218 (lowa 2023), in the
judicial review of the IUC decision, Polk County District Court Judge

Jeanie Vaudt ruled that the IUC order relying on § 306.46 was

12



constitutional despite the fact that the order resulted in invasion of private
property by construction of utility facilities in a right-of-way without
compensation. The landowner appealed that decision to the Iowa Supreme
Court. In the Supreme Court’s June 16, 2023 decision, the Court issued no
opinion on the constitutionality of § 306.46. The Iowa Supreme Court split
3-3 on the question of whether § 306.46 was constitutional.! As a result, by
operation of law only, Judge Vaudt’s ruling was unchanged.

Aside from the present case, the two known district court decisions
which have considered the constitutionality of § 306.46 - Polk County
District Court Judges Hanson and Vaudt - disagreed with each other and
created the equivalent of a circuit-split on constitutional grounds.

In this case, though, Polk County District Court Judge Patrick Smith
correctly ruled that § 306.46 as applied results in an unconstitutional taking

of SLRF’s real property.

1 Justice Mansfield recused himself from the case. Chief Justice Christensen, and Justices
McDermott and May concluded § 306.46 would effectuate an unconstitutional taking while
Justices Waterman, McDonald, and Oxley disagreed.

13



Despite the fundamental tenets of law that both the federal and Iowa
constitutions prohibit the taking of private property without just
compensation, ITCM requested that the IUC grant to ITCM the right to
build poles on and construct lines over SLRF’s private property without
ITCM seeking condemnation authority and without paying any
compensation to SLRF for the invasion. ITCM relies on § 306.46 under the
faulty belief that the Iowa Legislature could somehow grant authority to
privately owned utilities to take specific parts of property without just
compensation.

SLRF owns the area of land referred to by ITCM as the right-of-way
at issue in this appeal. This is undisputed. The right-of-way at issue is
clearly private property.

A right-of-way is merely an easement granted for travel over
property. Utilities are not subsumed by a right-of-way easement. Black’s
Law Dictionary defines right-of-way as follows:

1. The right to pass through property owned by another. * A

right-of-way may be established by contract, by longstanding

usage, or by public authority (as with a highway). Cf. easement.

2. The right to build and operate a railway line or a highway on
land belonging to another, or the land so used.

14



3. The right to take precedence in traffic.

4. The strip of land subject to a nonowner’s right to pass
through. — Also written right of way. Pl. rights-of-way.

“'Right of way,” in its strict meaning, is the right of
passage over another man's ground; and in its legal and
generally accepted meaning, in reference to a railway, it is
a mere easement in the lands of others, obtained by
lawful condemnation to public use or by purchase. It
would be using the term in an unusual sense, by applying
it to an absolute purchase of the fee-simple of lands to be
used for a railway or any other kind of a way.” 1 Clinton
P. Frick, Abstract and Title Practice § 118, at 106 (2d ed.
1958).

public right-of-way (1802) The right of passage held by the

public in general to travel on roads, freeways, and other
thoroughfares.

RIGHT-OF-WAY, Black’s Law Dictionary (12th ed. 2024).

Under Iowa Code § 306.3(7) a “public road right-of-way” is defined
as “an area of land, the right to possession of which is secured or reserved
by the state or a governmental subdivision for roadway purposes.” (emphasis
added). Further, lowa Code § 321.1(65) has defined “roadway” as “that
portion of a highway improved, designed, or ordinarily used for vehicular
travel.” Notably, both the Black’s Law and statutory definitions are limited

to a right of travel over property and do not include a right for a private

15



company to erect utility structures in the right-of-way. Brown v. Young, 29
N.W. 941, 941 (Iowa 1886) (“A mere right-of-way over land is, we believe,
always regarded as an easement.”); Chicago & N.W. Ry. Co. v. Sioux City
Stockyards Co., 158 N.W. 769, 772 (lowa 1916) (“In the absence of some
showing to the contrary, a grant or gift of ground for right-of-way is
presumed to be of an easement therein only.”).

It is fundamental law that an easement holder cannot change the
character of the easement or increase the burden on the servient estate
beyond what was contemplated in the easement ab initio. Stew-Mc Dev., Inc.
v. Fischer, 770 N.W.2d 839, 847 (Iowa 2009); Brossart v. Corlett, 27 lowa 288,
293 (1869) (“[T]he servient estate shall not be burdened to a greater extent
than was contemplated at the time of the creation of the easement.”). It
must follow, then, that a third party cannot expand the scope of the
easement.

The Eighth Circuit, applying Missouri easement law - which appears
identical to Iowa’s in respect to the issues here - ruled that an electric
cooperative exceeded the scope of an easement when it attempted to install

a fiber-optic cable in an easement area. Barfield v. Sho-Me Power Electric
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Coop., 852 F.3d 795 (8th Cir. 2017). In Barfield, an electric cooperative had
easements to construct and operate electric transmission lines over
thousands of parcels. Id. at 797-98. The cooperative decided to install fiber-
optic cables in the easement area and sold excess capacity on those cables
to a telecommunications company. Id. at 798. The Eighth Circuit ruled that
the easements only granted the cooperative the right to use the easements
for construction and operation of electrical transmission, and that the
cooperative had no right to install fiber-optic cables for use as
telecommunications. Id. 801-02. The Court stated “a cable can rightfully
occupy the easement to serve the purpose authorized in the easement. But
that cable cannot also serve the general public for purposes not authorized
by the easement. That additional use—here, Tech’s use for public-serving
commercial telecommunications unrelated to electric transmission—is an
expanded use of the kind prohibited” under Missouri law. Id. at 802.

The Iowa Supreme Court has held that placement of utilities in an
easement is an improper additional servitude on the easement if there is no
express right for utility usage in the easement. Keokuk Junction Ry. Co. v. IES

Indus., Inc., 618 N.W.2d 352, 357 (Iowa 2000) (“The easement language is

17



controlling, and a failure to indicate the right to place utility poles within in
it is conclusive that this right does not exist.”) (emphasis added); see also id.
at 355 (“Once a valid easement has been created and the servient
landowner justly compensated, the continued use of the easement must not
place a greater burden on the servient estate than was contemplated at the
time of formation.”) (emphasis added) (citing Cline v. Richardson, 526 N.W.2d
166, 169 (Iowa Ct. App. 1994); 39 Am. Jur. 2d Highways, Streets, and Bridges
§ 183 (1998) (“The general rule is that the law will not by construction effect
a grant of a greater interest than is essential for the public use.”)); Keokuk
Junction, 618 N.W.2d at 360 (“When the servient land is burdened by an
easement, the servient landowner does not surrender a fee simple. All that
is relinquished is so much of the land as is necessary to accomplish the
purposes of the easement.”).

Additionally, the Seventh Circuit - without any need for in-depth
analysis - ruled that a statute authorizing the placement of utility facilities
in a railroad right-of-way was obviously a physical taking triggering just
compensation obligations. Wisconsin Cent. Ltd. v. Pub. Serv. Commn. of

Wisconsin, 95 F.3d 1359, 1367 (7th Cir. 1996). In addition to the obligation

18



for compensation, the Seventh Circuit noted that the taking “triggers the
requirements that the taking be for a public use ...” Id.

In Keokuk Junction, the Iowa Supreme Court considered whether IES
Industries, Inc. - a privately owned public utility company - could
construct electric utility poles in a right of way without permission from
the owner of the right of way. The district court ruled that IES could build
the electric utility poles in the right of way because the district court
believed “use of the electric transmission lines constitutes an incidental use
or incidental easement rather than a burden which is in addition to the
street right-of-way.” Keokuk Junction, 618 N.W.2d at 354. The Supreme
Court also noted that the district court was “specifically persuaded that the
power lines in question were ‘owned and operated by a public utility
which serve[d] the public generally, and that the primary easement in this
case [was] a municipality’s city street.”” Id.

On appeal, the Iowa Supreme Court acknowledged that there were
five possible outcomes for the case:

The possible outcomes are: (1) utility poles are within the

highway easement; (2) utility poles are within the highway

easement, but only if they are used to furnish power for reasons

directly related to travel, (3) utility poles are within the

19



highway easement, but only in relation to urban areas; (4)
utility poles are within the highway easement if they (a) are
necessary for travel purposes, and (b) the highway is in an
urban area; or (5) utility poles are not within the highway
easement.

Id. at 356. The Court thoroughly reviewed all possible outcomes and the
legal justifications for each. The Court concluded that the fifth outcome
was the correct statement of lowa law:

We agree with the sound arguments made by the courts
adopting the fifth rationale. We conclude that power lines and
utility poles are not included within the scope of the general
public highway easement. Specifically, if the city had wanted
its easement to include utilities, it could have stated as much.
Allowing a utility company that operates for a profit to place its
poles on the servient land without having to pay for this right
is manifestly unfair to the servient landowner whose easement
did not include utilities within its purview. To hold otherwise
would allow the utility company to get something for nothing.
The sole existence of a public easement should not enable a
company for profit to obtain free use.

Id. at 362 (emphasis added). Keokuk Junction makes clear that, under Iowa
law, electric utility poles are not incidental uses to right of way
easements. The construction of electric facilities is thus an increased
burden to a right-of-way easement and are not subsumed in such an

easement.
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In this case, the property interest under examination is a right-of-way
easement on SLRF’s land. That easement is for passage over land. An
easement for electrical transmission in Barfield did not permit usage of the
easement for fiber-optic cables. A right-of-way easement in Keokuk Junction
did not allow for construction of electric poles. The right-of-way here does
not allow for use by electric utility infrastructure on SLRF’s land. ITCM’s
attempt to put poles in and lines over SLRF’s property in the easement is
an additional servitude and is not permitted under the existing right-of-
way.

Both the Federal and Iowa Constitutions prohibit the taking of
property rights without just compensation. U.S. Const. Amend. V; Iowa
Const. Art. I, § 9. A taking occurs when a governmental action or statute
results in deprivation of a property right. Bormann v. Board of Supervisors In
and For Kossuth County, 584 N.W.2d 309, 316-17 (Iowa 1998). One category
of a taking is a per se taking caused by a physical invasion of property. Id.
at 317-18.

In 1982, the United States Supreme Court held that a private entity’s

physical intrusion onto private property pursuant to a New York statute

21



was an unconstitutional taking. Loretto v. Teleprompter Manhattan CATV
Corp., 458 U.S. 419 (1982). In Loretto, a statute provided that certain private
companies providing access to cable television could install cable
infrastructure in/on apartment buildings and that owners of the buildings
could not interfere with said installation. The Supreme Court held: “We
conclude that a permanent physical occupation authorized by government
is a taking without regard to the public interests that it may serve. Our
constitutional history confirms the rule, recent cases do not question it, and
the purposes of the Takings Clause compel its retention.” Id. at 426. Under
Loretto, a statute that purports to authorize any physical intrusion on real

property results in a per se taking without regard for the public interests

addressed by the statute. The size of the intrusion makes no difference to
the Constitutional impropriety of the invasion.

The Supreme Court of the United States recently reiterated the
holding in Loretto. In Cedar Point Nursery v. Hassid, 141 S. Ct. 2063, 2072
(2021), the Court held that a statute which granted third parties rights to
enter private property was a per se physical taking. The Court stated:

The right to exclude is “one of the most treasured” rights of
property ownership. Loretto v. Teleprompter Manhattan CATV

22



Corp., 458 U.S. 419, 435, 102 S.Ct. 3164, 73 L.Ed.2d 868 (1982).
According to Blackstone, the very idea of property entails “that
sole and despotic dominion which one man claims and
exercises over the external things of the world, in total
exclusion of the right of any other individual in the universe.” 2
W. Blackstone, Commentaries on the Laws of England 2 (1766).
In less exuberant terms, we have stated that the right to exclude
is “universally held to be a fundamental element of the
property right,” and is “one of the most essential sticks in the
bundle of rights that are commonly characterized as
property.” Kaiser Aetna v. United States, 444 U.S. 164, 176, 179-
180, 100 S.Ct. 383, 62 L.Ed.2d 332 (1979); see Dolan v. City of
Tigard, 512 U.S. 374, 384, 393, 114 S.Ct. 2309, 129 L.Ed.2d 304
(1994); Nollan v. California Coastal Comm'n, 483 U.S. 825, 831, 107
S.Ct. 3141, 97 L.Ed.2d 677 (1987); see also Merrill, Property and
the Right to Exclude, 77 Neb. L. Rev. 730 (1998) (calling the
right to exclude the “sine qua non” of property).

Given the central importance to property ownership of the
right to exclude, it comes as little surprise that the Court has
long treated government-authorized physical invasions as
takings requiring just compensation. The Court has often
described the property interest taken as a servitude or an
easement.

Id. at 2072-73 (emphasis added). The restrictions on taking property

without compensation extend even to invasion of an easement. Id.; Kaiser

Aetnav. U. S.,444 U.S. 164, 180 (1979).

ITCM and the utility-Amici now argue that the legislature abrogated

the holding in Keokuk Junction based on the bare-bones, non-sequitur

argument that § 306.46 was enacted four years after the ruling in Keokuk
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Junction. That’s it. Even setting aside the lack of causal basis for that
assertion, it does not matter. The legislature cannot make a statute which
would deprive Iowans of constitutional protections.

The Iowa Supreme Court has ruled that the legislature exceeded its
authority when it enacted a statute which essentially took an easement
from private property and gave a right to that property to a third-party
because the effect was a violation of takings clauses of the Federal and
Iowa constitutions. Bormann, 584 N.W.2d at 321. In Bormann, a statute was
enacted to provide immunity to farmers whose activities would ordinarily
constitute an actionable nuisance. The Court equated the immunity to an
easement forced upon neighbors who could no longer sue for nuisance. Id.
The Court held the statute amounted to a taking of private property in
violation of the Federal and Iowa constitutions. Id. The Court ended its
opinion as follows:

We reach this holding with a full recognition of the deference

we owe to the General Assembly. That branch of government-

with some participation by the executive branch-holds the

responsibility to sort through the practical realities and,

through the political process, reach consensus in highly
controversial public decisions. Those decisions demand our
sincere respect. The rule is therefore that “[a] challenger must

show beyond a reasonable doubt that the statute violates the
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constitution and must negate every reasonable basis that might
support the statute.” Johnston v. Veterans’ Plaza Authority, 535
N.W.2d 131, 132 (Iowa 1995). The rule finding constitutionality
in close cases cannot control the present one, however, because,
with all respect, this is not a close case. When all the varnish is
removed, the challenged statutory scheme amounts to a
commandeering of valuable property rights without
compensating the owners, and sacrificing those rights for the
economic advantage of a few. In short, it appropriates valuable
private property interests and awards them to strangers.

The same public that constituted the other branches of state
government to make political decisions with an eye on
economic consequences expects the court to resolve
constitutional challenges on a purely legal basis. We recognize

that political and economic fallout from our holding will be

substantial. But we are convinced our responsibility is clear

because the challenged scheme is plainly-we think flagrantly-
unconstitutional.
Id. at 322.

Here, Iowa Code § 306.46 is functionally equivalent to the Loretto
statute. There, a law authorized a private entity to intrude on private
property based on an articulated public purpose. Here, § 306.46 purports to
allow construction of a utility in a right-of-way located on private property.

Both statutes purportedly allow unilateral permanent access to a private

company to invade private property. Both statutes violate the Constitution.
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Since neither SLRF nor its predecessors granted a specific right for a
utility to enter the land for placement of poles and lines, ITCM cannot rely
on § 306.46 to invade SLRF’s land without compensation. Such invasion is
an additional servitude on SLRF’s property, as explained above, and §
306.46’s attempt to permit such burden and additional servitude results in
an unconstitutional taking. See Bormann, 584 N.W.2d at 321.

Loretto and Bormann make clear that a statute - regardless of the
legislative desire to reach a laudable goal - cannot result in a loss of a
property right without just compensation. If a television cable attached to
the exterior of a building is a separate property right and not a subsumed,
incidental use of an apartment building, then placement of utility poles in
real estate cannot be an incidental use of a right-of-way. If the right to
exclude a television cable from a building is a property right as noted in
Loretto, then the right to exclude poles in and electric lines over property is
certainly a property right which requires compensation if such right is
taken by statute.

As applied, § 306.46 is unconstitutional because it purports to allow

the IUC to permit ITCM to place utility structures in SLRF’s property
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without just compensation. The placement is an additional servitude on
SLRF’'s property beyond the right-of-way in violation of SLRF’s
constitutional rights.

Iowa’s Constitution demonstrates another reason why § 306.46
cannot be interpreted to allow the taking of private property for uses by
utilities without just compensation. The first portion of Article I, § 18 states
“Private property shall not be taken for public use without just
compensation first being made . . .” The second paragraph of the same
section, though, explicitly allows the Legislature to pass laws allowing for
construction and maintenance of drains, ditches, and levees. The final
sentence of the section states: “The general assembly may provide by law
for the condemnation of such real estate as shall be necessary for the
construction and maintenance of such drains, ditches and levees, and
prescribe the method of making such condemnation.”

The text of Iowa’s Constitution dictates that even though the State
has the power to use private property for certain functions like drains,
ditches, and levees, the exercise of such power is still subject to

condemnation procedures - i.e. the payment of just compensation. An
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interpretation of § 306.46 to allow an electric company to construct and
maintain utility facilities in a right-of-way on private property without just
compensation ignores the full text of Article I, § 18. Even though the state
may enact laws allowing for certain invasions of private property, the lowa
Constitution still mandates following the condemnation process. There is
no reason to believe that framers of the Iowa Constitution, nor the
sovereign when the second paragraph of Article I, § 18 was amended in
1908, would distinguish between the fundamental requirement of payment
of just compensation for construction of drains, ditches, and levees from
construction of electric transmission poles and lines. Put differently, an
interpretation of § 306.46 that the Legislature could grant private utilities
the right to take private property located in rights of way without payment of
just compensation renders the statute unconstitutional.

Because ITCM'’s petition for franchise relies upon an unconstitutional
application of § 306.46 to take private property without compensation, the

IUC erred in granting the franchise.
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II. ITCM’s Three Paths All Require the Disregard of Stare Decisis.

ITCM contends there are three avenues for this Court to decide that
§ 306.46 is constitutional in this context to allow the private, for-profit
company to build its infrastructure on SLRF’s private property without any
compensation. All three paths eventually merge into one by facing the
same logical conclusion: ITCM can only win if this Court overrules Keokuk
Junction.

The first path ITCM suggests is for this Court to find that Keokuk
Junction should now be overruled because of the legislature’s enactment of
§ 306.46. While ITCM does not outright say Keokuk Junction should be
overruled, that is the only way to proceed on ITCM’s first path.

The second path ITCM describes is to re-litigate the precise issue in
Keokuk Junction and to make a different decision: that a private, for-profit
company’s electric transmission infrastructure is an incidental use to a
right of way. The Keokuk Junction Court already held that electric
transmission lines are not incidental to rights of way. The only way for the
Court to proceed on ITCM’s second path is to overrule the holding of

Keokuk Junction.
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The third path ITCM lays out asks this Court to make a policy
decision to excuse the taking of private property rights. ITCM ignores the
facts and holding in Cedar Point Nursery and instead focuses on the
Supreme Court’s dicta explaining why the holding did not overturn prior
case law about the scope of takings.

The logical conclusion of each of the three paths would require this
Court to ignore its principles of stare decisis and overturn Keokuk Junction.

A. Stare Decisis is Substantive Law.

Before turning to the three paths ITCM offers, the standards of stare
decisis should be discussed. “Stare decisis is substantive law binding on this
court just like any other body of law.” Myers v. City of Cedar Falls, 8 N.W.3d
171, 181 (Iowa 2024) (McDonald, J., concurring specially). “There is no
stability in our law if it changes every time there is a shift on our court.”
Myers, 8 N.W.3d at 183 (Oxley, J., concurring specially). “The legitimacy of
judicial review hinges in part on the public perception that we are applying
the rule of law regardless of our personal preferences instead of merely
engaging in judicial policymaking. ‘If courts are viewed as unbound by

precedent, and the law as no more than what the last Court said,
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considerable efforts would be expended to get control of such an
institution —with judicial independence and public confidence greatly
weakened.”” Planned Parenthood of the Heartland, Inc. v. Reynolds ex rel. State,
975 N.W.2d 710, 751 (Iowa 2022) (Christensen, C.J., concurring in part and
dissenting in part) (quoting Henry Paul Monaghan, Stare Decisis and
Constitutional Adjudication, 88 Colum. L. Rev. 723, 753 (1988)).

B. Keokuk Junction Should Not be Overruled and was Not
Abrogated

This Court has already correctly held that electric transmission lines

are not incidental and subservient uses to rights of way. ITCM and utility-

amici’ invite this Court to engage in “judicial policymaking” to allow
privately owned utility companies to invade privately owned real estate
without any compensation.

ITCM's first path offered is to overrule Keokuk Junction based on the
argument that it was essentially abrogated by the Iowa Legislature. This

argument relies on the Keokuk Junction opinion’s comments about an

*> The utility-amici are: lowa Association of Electric Cooperatives, Iowa
association of Municipal Utilities, Iowa Utility Association, and Iowa Rural
Water Association.
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Alaska statute. ITCM suggests that Keokuk Junction would have been
decided differently had § 306.46 existed at the time of the opinion. This
suggestion is based on one sentence: “Without the aid of such legislation in
lowa, we are clearly not prompted to make a similar decision.” 618 N.W.2d
at 357. This one-sentence dictum is not convincing. There is nothing else in
Keokuk Junction to suggest that if § 306.46 had existed the outcome would
have been any different.

Indeed, as discussed above, even if the lowa Legislature meant to
enact § 306.46 in direct response to Keokuk Junction - even though any such
causal link is wholly lacking - that legislation cannot be construed to allow
the taking of property without just compensation.

In Bormann, this Court reiterated that the legislature exceeds its
authority if it enacts a statute which would take private property rights
without just compensation. Bormann, 584 N.W.2d at 321. The statute in
Bormann was meant to provide immunity to farmers whose activities
would ordinarily constitute an actionable nuisance. Because this immunity
was essentially an easement forced on neighbors, the statute was rendered

unconstitutional Id. The Court’s analysis is worth repeating:
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We reach this holding with a full recognition of the deference
we owe to the General Assembly. That branch of government-
with some participation by the executive branch-holds the
responsibility to sort through the practical realities and,
through the political process, reach consensus in highly
controversial public decisions. Those decisions demand our
sincere respect. The rule is therefore that “[a] challenger must
show beyond a reasonable doubt that the statute violates the
constitution and must negate every reasonable basis that might
support the statute.” Johnston v. Veterans’ Plaza Authority, 535
N.W.2d 131, 132 (Iowa 1995). The rule finding constitutionality
in close cases cannot control the present one, however, because,
with all respect, this is not a close case. When all the varnish is
removed, the challenged statutory scheme amounts to a
commandeering of valuable property rights without
compensating the owners, and sacrificing those rights for the
economic advantage of a few. In short, it appropriates valuable
private property interests and awards them to strangers.

The same public that constituted the other branches of state
government to make political decisions with an eye on
economic consequences expects the court to resolve
constitutional challenges on a purely legal basis. We recognize
that political and economic fallout from our holding will be
substantial. But we are convinced our responsibility is clear
because the challenged scheme is plainly-we think flagrantly-
unconstitutional.

Id. at 322.
Thus, even if the enactment of § 306.46 was meant to abrogate Keokuk
Junction, a wish without any evidence, the result would be similar to the

statute in Bormann. It would still result in an unconstitutional taking of a
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property interest. The only logical end of path one suggested by ITCM is to
overrule Keokuk Junction on its merits. Stare decisis counsels against such an
outcome.

C. Privately-Owned Electrical Transmission Lines are not
Incidental Uses of Road Rights-of-Way.

The second path ITCM offers is to overturn Keokuk Junction by
finding that electric transmission lines are incidental to rights of way.
ITCM'’s overarching point in this path is that because Iowa has power lines
in other right of ways across the state, all property owners have lost any
ability to exclude companies like ITCM from building new infrastructure in
rights of way. This should be rejected.

First, Keokuk Junction has already decided that electric transmission
lines are not incidental to rights of way. 618 N.W.2d 352 (Iowa 2000). The
Keokuk Junction court carefully considered five possibilities when it was
deciding whether a private electric transmission company could lawfully
erect power lines in a right of way: (1) the lines did not create an additional
servitude (i.e. did not expand the existing easement and is not an
additional burden); (2) the lines do not create an additional burden when

related to travel purposes; (3) the lines do not create an additional burden
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in an urban area; (4) the lines do not create an additional burden when they
are for travel purposes and in an urban area; and (5) the lines constitute an
additional servitude (i.e. an additional burden). The Court analyzed case
law and rationale for each approach and ultimately held the last possibility
- the lines are not incidental and do create an additional burden on
property - was the correct result.

The Keokuk Junction Court wrote:

Unlike the view [the utility company] would have us adopt, we
do not believe the city’s right of way dominates the servient
landowner’s right to use his land. We have previously
recognized: “Although the condemner is entitled to exclusive
use of the land condemned, the owner retains the right to use
the property for any purpose not inconsistent with the public
right.”

[The landowner]| correctly argues that the installation of the
power lines creates an actual burden on the land. [The utility
company] has placed its electricity poles on land still retained
by [the landowner] in fee simple. When the servient land is
burdened by an easement, the servient landowner does not
surrender a fee simple. All that is relinquished is so much of the
land as is necessary to accomplish the purposes of the
easement. Contrary to [the utility company’s] contention, the
landowner would not be getting paid twice for the same land
(once by the city and once by the utility) if the utility was forced
to pay for its own right-of-way. This is because the land
remains in the control of the servient landowner to be used for
other uses as long as these uses do not interfere with the
purposes of the easement.
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Id., 618 N.W.2d at 360 (internal citations omitted). In the same section
articulating why the fifth approach - that private electric transmission lines
are not incidental to a right of way - the Court explained:

A public easement creates a contract between the servient
landowner and the city. It stands to reason that an entity not a
party to the agreement should not be able to derive a benefit
from the easement in the same way prescribed to the city
without first paying for it. Moreover, when a city possesses an
easement, third parties can only use it to the extent the city
could use it. It would be inequitable to allow a third party the
free use of the easement that not even the easement holder
himself enjoys.

We conclude that power lines and utility poles are not included
within the scope of the general public highway easement.
Specifically, if the city had wanted its easement to include
utilities, it could have stated as much. Allowing a utility
company that operates for a profit to place its poles on the
servient land without having to pay for this right is manifestly
unfair to the servient landowner whose easement did not
include utilities within its purview. To hold otherwise would
allow the utility company to get something for nothing. The
sole existence of a public easement should not enable a
company for profit to obtain free use.

Id., 618 N.W.2d at 362 (internal citations omitted).
Thus, this Court has already decided that privately owned electric

transmission lines are not incidental uses to rights of way. This Court’s
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substantive law of stare decisis does not allow this Court to change that
decision.

ITCM equates its permanent, miles-long electric transmission lines
(which will be located mere feet from a gravel road) to travelers on the
road. ITCM argues that because SLRF cannot exclude certain travelers from
using the road, SLRF has completely lost its right to exclude all others from
SLRF’s private property which is part of the right of way. This is a
ridiculous comparison.

If the legislature passed a law which allowed any political candidate
to erect campaign signage in a road right of way, the logical end of ITCM’s
argument is that the private landowner has lost the right to exclude the
political candidate from wusing that portion of the property for the
candidate’s own benefit. It is absurd to say that just because a person has a
right to travel in a right of way on private property that the same traveler
has a right to permanently occupy that same strip of private property even

absent any owner’s consent.
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Stare decisis, and common sense, preclude this Court from accepting
ITCM'’s invitation to find that privately owned electrical transmission lines
are incidental to road rights of way.

D. Cedar Point Nursery Offers No Safe-Haven for ITCM.

The third path ITCM offers to justify its confiscation of private land
for its own private shareholder benefit is a circumstance described in dicta
in Cedar Point Nursery. In that case, the issue was whether a state law
resulted in an unconstitutional per se physical taking. Cedar Point Nursery v.
Hassid, 594 U.S. 139, 143 (2021). A California law required agricultural
employers to allow union organizers onto private property for up to three
hours per day, 120 days per year. A private strawberry grower (Cedar
Point Nursery) sued, arguing that the law “effected an unconstitutional per
se physical taking under the Fifth and Fourteenth Amendments by
appropriating without compensation an easement for union organizers to
enter their property.” Id. at 145.

The Supreme Court held the California law was an unconstitutional

taking. The Court began by noting that even though the issue in the case
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was the application of a state law, it still could be a physical taking and
should not be analyzed under the Penn Central regulatory takings analysis:

Government action that physically appropriates property is no
less a physical taking because it arises from a regulation. . . The
essential question is not, as the Ninth Circuit seemed to think,
whether the government action at issue comes garbed as a
regulation (or statute, or ordinance, or miscellaneous decree). It
is whether the government has physically taken property for
itself or someone else—by whatever means—or has instead
restricted a property owner’s ability to use his own property.
Whenever a regulation results in a physical appropriation of
property, a per se taking has occurred, and Penn Central has no
place.

Id. at 149 (internal citations omitted). The Supreme Court continued:

The access regulation appropriates a right to invade the
growers’ property and therefore constitutes a per se physical
taking. The regulation grants union organizers a right to
physically enter and occupy the growers’ land for three hours
per day, 120 days per year. Rather than restraining the growers’
use of their own property, the regulation appropriates for the
enjoyment of third parties the owners’ right to exclude.

The right to exclude is “one of the most treasured” rights of
property ownership. Loretto v. Teleprompter Manhattan CATV
Corp., 458 U.S. 419, 435, 102 S.Ct. 3164, 73 L.Ed.2d 868 (1982).
According to Blackstone, the very idea of property entails “that
sole and despotic dominion which one man claims and
exercises over the external things of the world, in total
exclusion of the right of any other individual in the universe.” 2
W. Blackstone, Commentaries on the Laws of England 2 (1766).
In less exuberant terms, we have stated that the right to exclude
is “universally held to be a fundamental element of the
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property right,” and is “one of the most essential sticks in the
bundle of rights that are commonly characterized as property.”
Kaiser Aetna v. United States, 444 U.S. 164, 176, 179-180, 100 S.Ct.
383, 62 L.Ed.2d 332 (1979); see Dolan v. City of Tigard, 512 U.S.
374, 384, 393, 114 S.Ct. 2309, 129 L.Ed.2d 304 (1994); Nollan v.
California Coastal Comm'n, 483 U.S. 825, 831, 107 S.Ct. 3141, 97
L.Ed.2d 677 (1987); see also Merrill, Property and the Right to
Exclude, 77 Neb. L. Rev. 730 (1998) (calling the right to exclude
the “sine qua non” of property).

Given the central importance to property ownership of the
right to exclude, it comes as little surprise that the Court has
long treated government-authorized physical invasions as
takings requiring just compensation. The Court has often
described the property interest taken as a servitude or an
easement.

Id. at 149-50.

The Supreme Court’s analysis in Cedar Point Nursery is binding on

this very case. Here, an Iowa law purportedly gives to a private party the

right to physically and permanently invade another’s private property. It is

a government-authorized physical invasion.

ITCM wishes for the Court to apply exceptions to takings law,

though. In Cedar Point Nursery, the Supreme Court included dicta at the
end of the opinion to explain why the doomsday scenario the dissent
pushed was unfounded: “The Board, seconded by the dissent, warns that

treating the access regulation as a per se physical taking will endanger a
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host of state and federal government activities involving entry onto private
property. That fear is unfounded.” Id. at 159 (internal citations omitted).

The Supreme Court identified three distinctions which were not
impacted by its ruling:

First, our holding does nothing to efface the distinction between
trespass and takings. Isolated physical invasions, not
undertaken pursuant to a granted right of access, are properly
assessed as individual torts rather than appropriations of a

property right.

Second, many government-authorized physical invasions will
not amount to takings because they are consistent with
longstanding background restrictions on property rights. As we
explained in Lucas v. South Carolina Coastal Council, the
government does not take a property interest when it merely
asserts a “pre-existing limitation upon the land owner’s title.”
For example, the government owes a landowner no
compensation for requiring him to abate a nuisance on his
property, because he never had a right to engage in the
nuisance in the first place.

These background limitations also encompass traditional
common law privileges to access private property. One such
privilege allowed individuals to enter property in the event of
public or private necessity. See Restatement (Second) of Torts §
196 (1964) (entry to avert an imminent public disaster); § 197
(entry to avert serious harm to a person, land, or chattels). The
common law also recognized a privilege to enter property to
effect an arrest or enforce the criminal law under certain
circumstances. Because a property owner traditionally had no
right to exclude an official engaged in a reasonable search, see,
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e.g., Sandford v. Nichols, 13 Mass. 286, 288 (1816), government
searches that are consistent with the Fourth Amendment and
state law cannot be said to take any property right from
landowners.

Third, the government may require property owners to cede a
right of access as a condition of receiving certain benefits,
without causing a taking.

Under this framework, government health and safety
inspection regimes will generally not constitute takings. When
the government conditions the grant of a benefit such as a
permit, license, or registration on allowing access for reasonable
health and safety inspections, both the nexus and rough
proportionality requirements of the constitutional conditions
framework should not be difficult to satisfy.

Id. at 159-61 (internal citations omitted).

None of those three circumstances described by the Supreme Court

are applicable to the present situation. The first circumstance relates to
isolated invasions that are not obtained under any claim of right but are
simply trespasses. The third circumstance relates to exactions under

permits. Neither of those circumstances are relevant to this Court’s

analysis.

The only circumstance ITCM relies upon is the second, which is an

argument that government-authorized invasions are not takings when the

property interest at issue was already limited. Here, ITCM points to
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Summit Carbon Solutions, LLC v. Kasischke, 14 N.W.3d 119, 122 (Iowa 2024),
as amended (Jan. 27, 2025). Yet, Summit Carbon Solutions is hardly applicable.
In that case, this Court held that access to private property to conduct a
survey fit into the second circumstance described in Cedar Point Nursery.
This case on appeal is nothing like the survey issue in Summit Carbon
Solutions.

The Summit Carbon Solutions opinion was supported by case law
dating back to 1830 that temporary entry onto property to conduct a survey
was not a taking. In fact, the Summit Carbon Solutions opinion pointed out
that even before Iowa was a state, the territorial law allowed surveyors to
enter property to perform a survey.

That is not the case at bar. Here, it has not been “background
restrictions on property rights” that electric transmission lines can be
permanently erected on private property. Indeed, for this Court to find that
it has been longstanding background tradition would require the Court to
overturn its ruling in Keokuk Junction which held that electric transmission

lines are not incidental to rights of way.
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None of the circumstances at the end of Cedar Point Nursery offer any
relief for ITCM.

All three paths suggested by ITCM require this Court to overrule
Keokuk Junction and to reach an outcome inconsistent with Iowa’s takings

law.

III. Because There Has Not Yet Been Any Finding of “Public Use” to
Justify Use of Eminent Domain, the Relief Ordered by the District
Court still is Inadequate.

Thus far, this brief has articulated why § 306.46 results in an
unconstitutional taking and why this Court should reject ITCM’s requests
to find to the contrary. The final issue for resolution in this appeal is what
relief this Court should prescribe.

The proper relief is to overturn IUC’s grant of the franchise. On this
issue, the Court likely asks itself why it should deny the franchise if it finds
§ 306.46 unconstitutional instead of simply ordering that the franchise can
stand but SLRF needs to be compensated. In other words, why was the
District Court’s order letting the franchise stand and ordering ITCM to
compensate SLRF erroneous?

The answer is in Juckette. 992 N.W.2d 218 (Iowa 2023).
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As SLRF wrote in its opening brief, this Court held in Juckette that the
term “public use” in the electric transmission statute had two different
meanings.

In Juckette, the landowner argued that the electrical transmission
statute required the IUC to apply the higher “public use” standard used for
constitutional eminent domain disputes. Under § 478.4, a utility can only
obtain a transmission franchise if it proves that the new line is “necessary
for a public use.” The landowner urged the Supreme Court to apply the
“public use” standard used in a constitutional takings/eminent domain
analysis, which is stricter than the standard typically used by the IUC
when determining if a franchise is a “public use” for purposes of § 478 4.

The Supreme Court disagreed with the landowner and held that
§ 478.4’s “public use” standard is not the same “public use” standard for
constitutional analysis. Juckette, 992 N.W.2d at 222 (“Juckette also argues
that section 478.4s public-use requirement requires a constitutional-takings
analysis. We disagree. Our cases interpreting section 478.4 have not
required that kind of analysis. We decline to change course now.”) (internal

citations omitted).
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Why does this matter? Because for an electrical utility to obtain
eminent domain authority, it must meet the heightened “public use”
standard in § 478.15.

Both ITCM and the IUC have failed to reckon with the holding in
Juckette in this case and their reliance on Juckette is misplaced.

ITCM argues that the Iowa Supreme Court in Juckette upheld the
constitutionality of § 306.46 and all that was undetermined by the 3-3 split
was a right to compensation from a county compensation commission. This
is misleading and inaccurate.

In Juckette, the landowner argued3 the IUC erred in granting a
franchise because (1) the project was not for public use and (2) the utility
did not have a right to build on the property because § 306.46 was

unconstitutional as applied. The Court held that the utility met the

> For the sake of transparency, undersigned counsel notes that he was the
attorney for Linda Juckette and he authored all briefs and argued the case
before the Supreme Court. In Juckette, ITCM was an amicus curiae and was
represented in its briefing by its current legal counsel in this proceeding.
Thus, the attorneys here are intimately familiar with the briefing,
arguments, and issues in Juckette.

46



statutory requirements for a franchise and that it was a public use. Juckette,
992 N.W.2d at 221-22.

That is where the Court’s binding ruling ended. Below are the two
paragraphs dedicated to addressing § 306.46:

III. Private Property and Takings.

We now turn to Juckette’s argument that Mid American has no
right to place utility structures in the road right-of-way
encumbering her land or, alternatively, Mid American may not
do so without paying compensation. As we noted at the outset,
we believe section 306.46 creates a statutory easement that
allows utilities like Mid American to “construct, operate, repair,
or maintain [their] utility facilities within a public road right-of-
way,” Iowa Code § 306.46(1), including the right-of-way that
encumbers Juckette’s property. See Statutory Easement, Black’s
Law Dictionary 646 (11th ed. 2019) (“An easement created by a
legislative body to accommodate the public good, as for utility
services.”). There is no question, then, that MidAmerican is
statutorily authorized to construct electric transmission lines
within the Juckette right-of-way.

The only question is whether that construction could result in a
taking that requires compensation under the Fifth Amendment
to the United States Constitution and article I, section 18 of the
Iowa Constitution. As to this question, we are evenly divided.
Christensen, C.J., and McDermott and May, JJ., would find that
that construction could result in a taking; Waterman,
McDonald, and Oxley, JJ., disagree. As a result, the district
court is affirmed by operation of law. lowa Code § 602.4107
(2023); Effler, 769 N.W.2d at 884.

Id. at 222.
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Never in Juckette did any party assert that § 306.46 meant or said
something other than what the Court noted. The language of the statute
clearly creates - by statute - an easement on private property without any
means of compensation to the landowner. The issue was whether that
uncompensated creation of an easement is constitutional. If not, then the
statute cannot be applied by the IUC to grant franchises allowing for the
construction of electrical transmission lines on private property under the
guise of § 306.46.

Put differently, the issue in Juckette was not simply whether the
landowner was entitled to compensation from the county commissioners.
Instead, the issue was whether § 306.46 would result in an unconstitutional
taking. If so, then the IUC’s issuance of the franchise was unlawful. That is
the heart of the issue in this present case.

The landowner in Juckette lost because this Court rejected her
argument that the phrase “public use” used in § 478.4 (standard to obtain a
franchise) was the same as the phrase “public use” used in § 478.15

(standard to obtain the right of eminent domain). In other words, this
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Court held that the phrase “public use” has two different meanings in the
electric transmission statute.

No party has suggested that phrase “public use” used in § 478.15
(standard to obtain the right of eminent domain) is not bound by this
Court’s jurisprudence on the exercise of eminent domain and what
constitutes public use. Nor has any party contested SLRF’s position that
this Court has unequivocally rejected the trickle-down “public use” used
by the U.S. Supreme Court in Kelo v. City of New London, 545 U.S. 469 (2005).
See Puntenney v. lowa Utilities Board, 928 NW.2d 829, 845-49 (Iowa 2019);
Clarke Cnty. Reservoir Comm'n v. Robins, 862 N.W.2d 166, 172 (Iowa 2015)
(“public-use requirement is to prevent abuse of the power for the benefit of
private parties”) (requiring the public use standard to be strictly construed
to prevent its use to benefit a private party); see also Hawkeye Land Co. v.
lowa Utilities Bd., 847 N.W.2d 199, 208 (Iowa 2014).

Thus, before a privately owned utility company can exercise eminent
domain, it must first be vested with eminent domain authority. To become
vested, the privately owned utility company must follow the procedures of

§ 478.15 and the IUC must then make a constitutionally proper finding that
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the private utility company should be vested with eminent domain

authority. Again, this analysis must be compliant with Iowa’s “public use”

law” for purposes of eminent domain.

The record is clear: ITCM did not seek eminent domain authority and
the IUC has not considered whether or not to vest ITCM with eminent
domain authority. For instance, page 21 of the IUC’s brief says:

ITC Midwest represented to the Commission that “[t]he route is
proposed to be sited entirely within the road right-of-way, and
ITC Midwest intends to locate the proposed transmission right-
of-way pursuant to Iowa Code § 306.46(1)...” D0032, Cert. R.
Part 22 at 02339-40, Proposed Order of 7/24/24 at 24- 25. In
doing so, ITC Midwest indicated it intended to rely on Iowa
Code § 306.46(1) rather than seek eminent domain authority
from the Commission pursuant to Iowa Code § 478.15(1). Thus,
the issue before the Commission in this case, and therefore

* The Seventh Circuit reminds us that the “public use requirement” cannot
be minimalized:

The fact that the public use component of the Takings Clause
may infrequently be the tool by which takings are invalidated
does not convert this important constitutional provision to a
dead letter. In fact, we agree with a noted commentator that
such minimalization of the public use requirement is
inconsistent with the tenets of political theory underlying this
constitutional limitation upon the state’s power of eminent
domain.

Wisconsin Cent. Ltd, 95 F.3d at 1368.
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within its jurisdiction, did not extend to that of eminent domain
or just compensation. Absent from the legislature’s delegated
authority to the Commission, as set forth in Iowa Code § 474.9,
is the power to alter real property rights absent the granting of
eminent domain. See e.g. Wallace v. Iowa St. Bd. of Educ., 770
N.W.2d 344, 348 (Iowa 2009).
(IUC’s Appellate Brief, p. 21, Feb. 12, 2026).
IUC argues that regardless of the Court’s ruling on § 306.46, there
was not a taking. At page 24 of [UC’s brief, it writes:
The Commission’s order itself did not deprive SLRF of any
property right; rather, it merely authorized ITC to construct,
operate, and maintain the transmission line. Simply put, absent
the granting of eminent domain authority, which did not occur
in this case, the granting of the franchise by itself does not and
cannot deprive one’s property rights.
(IUC’s Appellate Brief, p. 24, Feb. 12, 2026). This is fundamentally incorrect.
Without the franchise, ITCM would have absolutely no right to construct
its infrastructure on SLRF’s property. To compound the issue, ITCM’s only
right to construct on SLRF’s property - the franchise at issue - was granted
by the IUC without any consideration as to whether ITCM’s project was a
“public use” under Iowa’s eminent domain law.

This is where IUC’s argument at page 26 of its brief fails. There, the

IUC asserts: “The remedy for a taking for public use is limited solely to
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determining just compensation, which can be pursued outside of this
proceeding.” (IUC’s Appellate Brief, p. 26, Feb. 12, 2026). But, when was
ITCM vested with eminent domain authority? How could it, especially
when even the IUC acknowledges ITCM never even sought the use of
eminent domain in this case? When would SLRF be able to challenge the
grant of eminent domain authority under § 6A.24?

Put more concisely: the franchise purportedly gives ITCM the right to
build on SLRF’s property without any determination on whether ITCM
would qualify for eminent domain authority. This is the inherent issue
with the remedy provided by the District Court. Even with removing
ITCM'’s ability to use § 306.46 to invade SLRF’s property, the District Court
still allowed the franchise to remain intact, and it is that franchise alone
which provides the basis for ITCM to invade SLRF’s property: all without
ITCM even seeking - let alone being granted - eminent domain authority.

This is not simply a case of the cart before the horse; the cart has
already crossed the finish line while the horse was never allowed to leave

the starting gate.
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This is not an inverse condemnation case. The physical invasion has
not yet occurred. If the franchise stands, it will constitute a taking of SLRF’s
property. But, SLRF has timely appealed each stage in this proceeding. This
Court can stop the taking and does not have to resort to an inverse
condemnation style remedy.

This is consistent with landowner rights under § 6A.24. That statute
allows a landowner to “bring an action challenging the exercise of eminent
domain authority or the condemnation proceedings.” Iowa law does not
contemplate a scenario where an acquiring agency simply decides it will
take property without giving a landowner the opportunity to challenge the
legality of the taking before it occurs. Yet, that is the result from the District
Court and is what the IUC urges in its arguments.

The franchise on appeal is inextricably intertwined with the IUC’s
unconstitutional application of § 306.46. Indeed, at pages 10-11 of its brief,
the IUC put it best: “ Attached to the Commission’s September 17 order was
Franchise No. F-23012, which granted ITC Midwest the permission and
authority to erect, maintain, and operate an electric line on the route which

included SLRF’s property.” Without the franchise, ITCM has no colorable
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right to invade SLRF’s property. As the IUC even admitted, it was the
franchise itself which purported to give ITCM the right to build on SLRF’s
property.

That franchise relied on the unconstitutional use of § 306.46. The
franchise was issued without any proceeding to determine if ITCM and
this project would qualify for eminent domain under lowa’s laws on
“public use” in the eminent domain context.

The only just result is to reserve the grant of the franchise.

CONCLUSION

The District Court’s Ruling on Petition for Judicial Review should be
affirmed in part and reversed in part. Specifically, the District Court’s
ruling that § 306.46 results in an unconstitutional taking should be
affirmed. However, the remainder of the District Court’s ruling should be
reversed. Instead, this Court should hold that because § 306.46 results in an
unconstitutional taking and because ITCM has no rights to SLRF’s property
and because ITCM has not been conferred with eminent domain authority,

the IUC’s grant of the franchise should be denied.

54



CERTIFICATE OF COMPLIANCE

This Brief complies with the type-volume limitation of Iowa R. App.
P. 6.903(1)(g)(i) because this brief contains 9,822 words, excluding the parts
of the Brief exempted by Iowa R. App. P. 6.903(1)(i)(1).

This Brief complies with the typeface requirements of lowa R. App.
P. 6.903(1)(g) and the type-style requirements of lowa R. App. P. 6.903(1)(h)
because this Brief has been prepared in a proportionally spaced typeface
using Microsoft Word in 14-point, Book Antiqua.
By: _/s/  William M. Reasoner

CERTIFICATE OF FILING AND SERVICE

The undersigned certifies a copy of this Brief was filed with the Clerk
of the Iowa Supreme Court via EDMS and served upon the participants by
EDMS on March 5, 2026:

By: _/s/  William M. Reasoner

55



