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STATEMENT OF THE ISSUE IN THE REPLY BRIEF 

I. The district erred in granting a modification of sex 
offender registration after it concluded the Iowa Code 
section 692A.128 violated the Privileges and 
Immunities Clause. 
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RESPONSE TO APPELLEE’S ARGUMENT  

A short response is necessary to address portions of Olsen’s brief.  

A. A statute that treats residents and non-residents 
equally and has a readily apparent justification does 
not violate the Privileges and Immunities Clause. 

Olsen attacks the State’s evidentiary record at the remand hearing as 

weak. Appellant’s Br. 13–16; D107 at 1. That showing did not need to be 

overwhelming because Olsen’s Privileges and Immunities claim was always 

unsound.  

The Privileges and Immunities Clause does not prevent a State from 

distinguishing among persons on residency grounds and does not mandate 

a “State always apply all its laws or all its services equally to anyone, 

resident or nonresident, who may request it.” Olsen v. State, 9 N.W.3d 21, 

26 (Iowa 2024) (“Olsen I”) (quoting Baldwin v. Fish & Game Comm’n, 436 

U.S. 371, 383 (1978)); see also Canadian N. Ry. v. Eggen, 252 U.S. 553, 562 

(1920). What is more, reviewing courts grant the states “considerable 

leeway in analyzing local evils and in prescribing appropriate cures.” United 

Bldg. & Constr. Trades Council v. Mayor & Council of Camden, 465 U.S. 

208, 222–23 (1984). Given that leeway, the State provided sufficient 

justification for the legislature’s allocation of modification proceedings only 

to those sex offenders required to register.  
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To start, the parties agree—although disputing the impact—that any 

692A.128 modification application necessarily entails expending limited 

government resources. D0104, State’s Brief on Remand at 5 (1/24/2025), 

Appellant’s Br. at 27–29; Appellee’s Br. 15. Nor does Olsen dispute the 

information barriers Iowan officials confront in investigating out-of-state 

criminal histories. Appellant’s Br. 30; Appellee’s Br. 16; see also D0125 at 

9:1–11:20. He, like the district court, reasons “this same burden would 

apply if [a] non-resident moved to Iowa.” D0107, Ruling at 1 (2/19/2025); 

Appellee Br. at 16. But before placing that burden on the State and 

expending its resources investigating, litigating, and ruling on an 

applicant’s modification petition, our legislature could reasonably condition 

that expenditure on the applicant having a “nexus between person and 

place of such permanence as to control the creation of legal relations and 

responsibilities of the utmost significance.” Sosna v. Iowa, 419 U.S. 393 

(quoting Williams v. North Carolina, 325 U.S. 226, 229 (1945)).1 The 

district court erred in concluding these interests could not sustain the 

statute. D0107 at 1.  

 
1 In Sosna, the United States Supreme Court upheld Iowa’s one-year 

residency waiting period for a divorce application; here, the legislature’s 
requirement was only that Olsen work, attend school, or reside in Iowa. Id. 
at 404–10; Iowa Code § 692A.103(1). 
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Olsen also suggests there “may well be cost savings in allowing a 

modification of conditions or removal from the Registry by a nonresident.” 

Appellee’s Br. 15–16. The State harbors some doubt as to how this could be. 

These individuals do not provide “relevant information” and the Iowa 

public lacks access to it. See Iowa Code § 692A.106(7).  

Even so, as the State explained below and in its opening brief, 

“[a]llowing non-resident offenders to seek modifications at a time when 

they are not registered on the Iowa registry defeats the legislative intent of 

the statute.” D0104 at 3; Appellant’s Br. at 32–33, 34–35. The legislature 

intended the registry and its public accessible information “to protect 

society from sex offenders after they have been released back into society 

following the disposition of their case.” Id. (quoting In re A.J.M., 847 

N.W.2d 601, 604 (Iowa 2014)); see also Sosna, 419 U.S. at 406–07 (“Iowa’s 

residency requirement may reasonably be justified on grounds other than 

purely budgetary considerations or administrative convenience. . . . With 

consequences of such moment riding on a divorce decree issued by its 

courts, Iowa may insist that one seeking to initiate such a proceeding have 

the modicum of attachment to the State required here.”). The legislature is 

sufficiently concerned about providing the public this notice that it has 

authorized expending the State’s finite resources to that end. See Iowa Code 
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§§ 692A.109; 692A.118 (setting out the department of public safety’s 

duties); 692A.120 (requiring county sheriff’s offices to comply with the 

chapter and rules adopted by the department); 692A.121 (setting out DPS 

requirement to create and maintain registry website for the public). If this 

Court permits persons like Olsen who are not actively registering in Iowa to 

modify their registration obligation before it even triggers, then it will 

deprive Iowans of the very notice the registry was created to provide.2 See 

D0125 at 12:14–25 (“Q: [I]f they have never registered in Iowa, an Iowan 

looking at the Iowa Sex Offender Registry would have no idea. A. Correct.”); 

D0105, State’s Reply Brief at 2 (1/31/2025); see also D0110, Motion to 

Reconsider at 2, 6 (2/28/2025). Assuming their existence, Olsen’s 

proposed savings ought not contravene the legislature’s text and intent.  

Throughout his brief, Olsen criticizes the State’s advocacy as 

“theories” and lacking in evidence. Appellant’s Br. 13, 15–17, 19; see also 

D0106 at 1, 2, 4 (“There is no evidence that allowing someone like Olsen to 

seek modification will impose any significant hardship on anyone in 

Iowa.”). But these are typical acts of statutory and constitutional 

interpretation. They do not require a robust evidentiary record. Courts 

 
2 Other courts have found that this notice interest alone is compelling 

and sustains a statute from challenge under the Privileges and Immunities 
challenge. See State v. Yeoman, 236 P.3d 1265, 1269 (Idaho 2010). 
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routinely indulge in such logic and inferences when reviewing a statute’s 

constitutionality. See, e.g., Garrison v. New Fashion Pork LLP, 977 N.W.2d 

67, 86 (Iowa 2022) (“The state is not required or expected to produce 

evidence to justify its legislative action.” (cleaned up)); AFSCME Iowa 

Council 61 v. State, 928 N.W.2d 21, 37 (Iowa 2019) (“A legislative choice is 

not subject to courtroom factfinding and may be based on rational 

speculation unsupported by evidence or empirical data.” (cleaned up)). As 

the California Court of Appeals described when it rejected an out-of-state 

applicant’s equal protection challenge to sex offender registration, statues 

are presumed valid and this 

standard of rationality does not depend upon 
whether lawmakers ever actually articulated the 
purpose they sought to achieve. Nor must the 
underlying rationale be empirically substantiated. 
While the realities of the subject matter cannot be 
completely ignored, a court may engage in rational 
speculation as to the justifications for the legislative 
choice. It is immaterial for rational basis review 
whether or not any such speculation has a foundation 
in the record.  

See People v. Smyth, 99 Cal.App.5th 22, 30 (Cal. Ct. App. 2024) (cleaned 

up). Applying parallel reasoning in this constitutional challenge is just as 

proper. See, e.g., Sosna, 419 U.S. at 408 (“The State’s decision to exact a 

one-year residency requirement as a matter of policy is therefore buttressed 

by a quite permissible inference that this requirement not only effectuates 
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states substantive policy but likewise provides a greater safeguard against 

successful collateral attack than would a requirement of bona fide residence 

alone.”). Each of the State’s reasons to sustain the statute against Olsen’s 

Privileges and Immunities Challenge—notice and protection of public, 

informational disadvantage to the State, expenditure of finite State 

resources towards modification proceedings—are all fairly discerned from 

the record, chapter 692A itself, or reasonable inferences from each. A 

contrary holding would seemingly place any of our legislature’s properly 

enacted statutes at the peril of a party’s ability to obtain empirical evidence 

to defend it from a plaintiff’s constitutional challenge in the district court. 

See generally Iowa Code § 625A.7 (requiring appellants to provide notice 

of a constitutional challenge following district court proceedings); Iowa R. 

App. P. 6.901(3); accord Fed. R. App. P. 44(b). 

A final point bears mention. Olsen had offered no appellate authority 

from any jurisdiction that has accepted his claim. See D0103, Olsen’s Brief 

In Support at 3–16 (1/24/2025); D0106, Olsen’s Reply Brief at 1–4 

(1/31/2025); Appellee’s Br. 13–21. This Court seemingly found none before 

it remanded the issue to the district court. See Olsen I, 9 N.W.3d at 26–29; 

see also 33–34 (McDonald, J., dissenting) (collecting authorities rejecting 

Privileges and Immunities challenges). From the State’s research, no 
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appellate court has found that a state denying sex offender registry 

modification to a person who does not live, work, or attend school inside 

the state violates the Privileges and Immunities Clause. It has found one in 

which the court limited modification proceedings to offenders who do. See 

People v. Slusher, D081443, 2024 WL 4539413, at *2, *6–7 (Cal. Ct. App. 

Oct. 22, 2024) (rejecting privileges and immunities challenge to denial of 

modification where former Californian previously registered in California 

now resided in Arkansas). Generally, other appellate courts have 

consistently rejected Privileges and Immunities “right to travel” challenges 

to sex offender registry statutes, often finding that the public’s interest in 

notice sustains the statute. See Doe, I v. Peterson, 43 F.4th 838, 841–42 

(8th Cir. 2022) (rejecting Privileges and Immunities claim against statute 

requiring registration in Nebraska if the person was obliged to register as a 

sex offender by another jurisdiction); accord. Hope v. Comm’r of Indiana 

Dep’t of Corrs., 9 F.4th 513, 525–28 (7th Cir. 2021) (en banc); see also 

United States v. Shenandoah, 595 F.3d 151, 162–63 (3rd Cir. 2010) 

overruled on other grounds by Reynolds v. United States, 565 U.S. 432 

(2012); Session v. State, 887 S.E.2d 317, 323–26 (Ga. 2023); Yeoman, 236 

P.3d at 1268–69; Commonwealth v. Becker, 879 N.E.2d 691, 701–02 

(Mass. 2008); Smith v. Commonwealth, Nos. 2012-CA-01811-MR, 2013-
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CA-000364-MR, 2014 WL 4521235, at *4 (Ky. Ct. App. Sept. 12, 2014) 

(rejecting Privileges and Immunities challenge to registrant that moved 

from Illinois to Kentucky would reveal his juvenile adjudication for sex 

offense to the public, “The burden of participating in Kentucky’s registry, as 

opposed to the more restricted registry in Illinois, simply does not outweigh 

Kentucky’s interest in protecting its citizens”); People v. McGarghan, 852 

N.Y.S.2d 615, 619 (N.Y. Sup. Ct. 2007). Olsen’s vacuum of authority is 

telling. 

This is to say, the State has offered reasons how and why limiting 

modification to those actively registering in the State has a close relation to 

the achievement of the registry’s objectives. This may result in delay to 

Olsen’s access to modification until he has the requisite registration 

obligation in Iowa, but “by fulfilling it, [he] could ultimately have obtained 

the same opportunity for adjudication which [he] asserts ought to have 

been [his] at an earlier point in time.” Sosna, 419 U.S. at 406. Courts are 

not to strike down a statute “unless [it is] shown to clearly, palpably and 

without doubt infringe upon constitutional rights.” Olsen I, 9 N.W.3d at 29 

(quoting Chi. Title Ins. v. Huff, 256 N.W.2d 17, 25 (Iowa 1977) (en banc)). 

Olsen has not met his burden of proving the statute unconstitutional. The 

district court erred when it rejected the State’s justifications and struck 
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692A.128 under the Privileges and Immunities Clause. This Court must 

correct its error and reverse. 

B. The district court exceeded its authority and acted 
contrary to the statutory language when it modified 
Olsen’s registry obligation. 

As described in the State’s opening brief currently Olsen could not 

modify because he does not meet the statutory definition of a “sex 

offender.” Appellant’s Br. at 37–39; Iowa Code §§ 692A.101(20), (26); 

692A.103(1). By its text, only a “sex offender” may apply for modification 

under section 692A.128. And because Olsen has no active “registration 

requirement,” the district court could not exercise its discretion to modify. 

Iowa Code § 692A.128(6); see also Slusher, 2024 WL 4539413, at *4–5 

(“Because Slusher is not registered in California, there is no registry that a 

superior court in this state could order his termination from.”). While it is 

somewhat circuitous, this statutory language is not ambiguous. State v. 

Coleman, 907 N.W.2d 124, 135 (Iowa 2018) (“When the legislature has 

defined words in a statute—that is, when the legislature has opted to ‘act as 

its own lexicographer’—those definitions bind us.”). At the time of the 

State’s writing, Olsen is not a “sex offender” with a “registration 

requirement” in Iowa. See D0061, Exh.11, N. Olsen Affidavit at 3–4. 
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Olsen believes the State fails “to grasp the existence of Mr. Olsen’s 

pre-existing registration.” Appellant’s Br. 20. Not so. All parties are aware 

that Olsen was required to register in Iowa until he departed the State. See 

D0001, Application at 1 (8/5/2021); D0035, Answer at 3 (1/20/2022); 

D0061 at 1–2; Olsen I, 9 N.W.3d at 24–25. But with his departure, his 

requirement to register in Iowa ended and his registration became 

“inactive.” See Olsen I, 9 N.W.3d at 24–25, 32–33; Iowa Code § 

692A.106(7). Olsen’s “inactive” status makes him unlike an offender with 

“active” status for obvious reasons—the latter must comply with 

registration requirements under chapter 692A and in addition to other 

requirements must provide “all relevant information to the sheriff” within 

five business days of any change in their “principal residence” or “relevant 

information;” Olsen need not. Iowa Code §§ 692A.104(1), (2), (3), (4); 

692A.106(7). So, his “inactive” status does not assist him; instead, it 

demonstrates why he has no “registration requirements” that the district 

court could modify. Compare Iowa Code § 692A.106(7) with 692A.101(20). 

It shows the court exceeded its statutory authority when it granted him 

relief. 

This Court should not accept Olsen’s suggestion that the only 

“relevant contact” necessary for modification “is a close connection with the 
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Iowa Department of Corrections in its District Department.” Appellant’s Br. 

17–18, 20. To do so would brush aside section 692A.128’s text. Iowa Code 

§§ 692A.128(1); 692A.103(1). Olsen’s contact with the Department of 

Corrections was necessary for him to obtain a risk assessment to satisfy 

section 692A.128(2)(c), but it cannot substitute the missing threshold 

criteria that he be a “sex offender” and that he has an active registration 

requirement under chapter 692A that could be modified. See Iowa Code 

§§ 692A.101(26); 692A.128(1). 

To be clear, the State takes no issue with the preparatory actions 

Olsen took to comply with section 692A.128. See Appellee’s Br. 18–20. He 

properly obtained risk assessments and evaluations from the Iowa 

Department of Corrections. See D0051, Exh. 1, DCS Assessment at 1–5. 

These were authorized by administrative rule and policy, consistent with 

the legislature’s existing authorization for the Iowa Departments of Public 

Safety and Corrections. Compare Iowa Code §§ 692A.116, 692A.128(2)(c), 

(e); with Iowa Admin. Code § 661-83.3(5)–(8); D0097, Petitioner Exh. 14, 

Department Policy OP-SOP-07 at 3; accord IOWA DEP’T OF CORRS., OP-SOP-

07, at 3 (2020) available at https://doc.iowa.gov/media/1039. But again, 

obtaining these evaluations and complying with the other requirements in 

692A.128(2)(a)–(e) does not remedy the threshold defect in Olsen’s 

https://doc.iowa.gov/media/1039
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modification application—until he has a “principal residence” he has no 

“registration requirements” and thus is not a “sex offender.” Iowa Code §§ 

692A.128(1), (20); 692A.101(26); 692A.103. 

So, no matter how it resolved Olsen’s Privileges and Immunities 

inquiry, the district court still could not have granted Olsen’s modification 

request. Olsen’s failure to meet the threshold definition of a “sex offender” 

was the “end of the matter.” Fortune v. State, 957 N.W.2d 696, 705 (Iowa 

2021). What is more, he filed the application in a county that was not his 

“principal residence.” Iowa Code § 692A.128(3) (2021); Olsen I, 9 N.W.3d 

at 27. And beyond those defects, the district court could not exercise its 

discretion under section 692A.128(6) to modify a “registration 

requirement” that did not presently exist. This Court should correct this 

error, too. 

C. The implications of permitting modification for sex 
offenders who do not live in, work in, or attend school 
in Iowa will reach beyond Olsen’s case.  

Finally, this Court’s opinion will have broader application than just 

Olsen. The fact that Olsen previously registered in Iowa and is presently on 

“inactive” status does not distinguish him from other non-residents who 

might wish to eliminate a potential obligation to register. Appellant’s Br. 

20–23. His claim through this litigation was that denying him modification 
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treated non-residents distinctly from Iowans. See D0065, Order Denying at 

2–7 (3/3/2022); D0103 at 3–9, 12–14. If this Court rules that precluding 

him from modifying denies a person access to the courts and thus violates 

the Privileges and Immunities clause, then it will be hard pressed to explain 

why this would not be true for other persons who have never registered in 

Iowa but profess a desire to move here. Just like Olsen, these persons have 

no requirement to register in our state. They have no county of principal 

residence to file their application in. The consequence of granting Olsen 

relief is to throw Iowa’s courtroom doors open wider for non-Iowan 

offenders than those already registering here. See Olsen I, 9 N.W.3d at 34 

(McDonald, J., dissenting) (“Sex offenders residing in Iowa must be placed 

on the sex offender registry before they can petition to be removed from the 

registry. Olsen, according to the court, does not even need to be placed on 

the sex offender registry before he can petition to be removed from the 

registry.”). 

Olsen’s assurances that doing so is unlikely to make Iowa a 

“modification mill” are not reassuring. Appellee’s Br. 16–17, 21. A 

hypothetical shows why. Imagine an offender who lives in California with a 

qualifying out-of-state conviction and who would need to register upon 

moving to Iowa but who could otherwise satisfy all relevant criteria of 
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692A.128(2)(a)–(e). Paying $600 to the Department of Corrections for an 

assessment and the $195 filing fee to initiate a civil action to pre-emptively 

“modify” and avoid ever registering as a sex offender in a new community 

would be an attractive choice; one that financial costs would not 

discourage. See Iowa Code § 602.8105(10)(a); D0098, Exh.15, Seventh 

Distr. Mod. Evaluation App. at 1 (1/8/2025); D0123, Hearing Tr. at 4:7–

5:11 (2/10/2022). If the district court granted relief, this individual would 

never register—the public in his or her new community would be denied the 

notice the registry was always intended to provide. This Court should not 

pave the route for this hypothetical to become reality.  

It should conclude that substantial reasons support 692A.128’s 

limitation of relief to those actively registering, so it does not violate the 

Privileges and Immunities Clause. It should apply the statute’s text to 

conclude that until Olsen has a requirement to register in Iowa he is not a 

“sex offender” and there is nothing to modify. See Slusher, 2024 WL 

4539413, at *4–5. 
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CONCLUSION 

The district court erred when it found the State’s justifications could 

not sustain Iowa Code section 692A.128 against Olsen’s Privileges and 

Immunities challenge. It compounded the error when it relieved Olsen of 

registering when he was not a “sex offender” under the code and had no 

active requirement to register. This Court should correct each of the district 

court’s errors, reverse, and remand for an order dismissing Olsen’s 

application.  

 
Respectfully submitted, 
 
BRENNA BIRD 
Attorney General of Iowa  
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