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ISSUE PRESENTED FOR REVIEW

WHETHER THE STATE FAILED TO PROVIDE ANY EVIDENCE OF
JUSTIFICATION FOR TREATING NONRESIDENTS DIFFERENTLY THAN
RESIDENTS OF IOWA FOR MODIFICATION OF AN EXISTING
REGISTRATION REQUIREMENT.

ROUTING STATEMENT

As pointed out in Mr. Olsen’s Nature of the Case and Statement of the Facts,
below, this appeal is governed by clearly established law and undisputed facts.
The district court dutifully carried out the clear directions for remand as directed
by this Court in Olsen v. State, 9 N.W. 3d 21, 29 (Iowa 2024): “We thus remand for
the parties to present evidence and for the district court to rule on Olsen’s
constitutional challenge in light of that evidence.” The State was directed to
produce evidence to show why Section 692A.128 presents a valid reason for an
exception to the Privileges and Immunities Clause of the Fourteenth Amendment.
Clause. While the Applicant presented documentary evidence in eighteen exhibits
on remand, the State offered no documents. The State presented testimony in only
ten pages of testimony from one witness who provided no evidence relevant to the

question posed by the order for remand. This Court’s decision in Mr. Olsen’s first



appeal, hereafter Olsen [, is the law of the case, and transfer to the Court of

Appeals is appropriate.

STATEMENT OF THE CASE

Nature of the Case
The State puts forth its version of the Nature of the Case in these bare-bones

three sentences at page 10 of its brief:

On remand, the district court found that Iowa Code section

692A.128(3)1 violated the Privileges and Immunities Clause.

It eliminated Olsen’s requirement to register as a sex offender

— even though he does not register in lowa. The State appeals.
Brevity often distorts reality. The notion that “the district court found that lowa
Code section 692A.128(3)1 violated the Privileges and Immunities Clause” is
decidedly inaccurate. This Court’s decision in Olsen [ is the very foundation of the
procedural status of this appeal. In fact, it was this Court in this instant case that
“found” and held that the statute was unconstitutional on its face, after the district

court had failed to do so. Judge Reidel dutifully followed the law of the case and

the direction on remand in his ruling that the State now challenges. He ruled that




the State had not produced any evidence that would justify an exception to the
Privileges and Immunities Clause

It 1s also paramount to keep in mind that the decision in Olsen I and the
questions before the Court in the instant appeal concern only the modification of an
existing registration under the terms of the lowa Sex Offender Registry. At issue
are the terms of modification prescribed by Section 692A.128, the Code. The
section is entitled “Modification”. The State's brief, for the most part, treats the
question of the application of the Privileges and Immunities Clause as if it applies
to an initial and prospective registration question. This Court’s analysis in Olsen [
applies only to the modification of a pre-existing lowa registration. In its

introductory explanation of the question, this Court made it clear:

In this case, we must decide whether the statute permitting
only those who currently live, work, or attend school in ITowa
the opportunity to modify their sex offender registration
requirements unlawfully discriminates against nonresidents
in violation of the Privileges and Immunities Clauses of the
Iowa and United States Constitutions.

Olsen I, 9 N.W.3d at 23

The very first sentence of section 692A.128 at subsection (1) defines the

applications that may be modified: “A sex offender may file an application in




district court seeking to modify the registration requirements under this chapter.”
(emphasis added) Of course, an lowa district court cannot modify registration
requirements that a person may be facing under the statutes of another state. The

code section plainly refers to the modification of an existing lowa registration.

Statement of the Facts
This Court aptly described the factual background that led to Mr. Olsen’s
registration under lowa law and the “inactive status” of that registration:

In August 2009, Olsen pleaded no contest in Wisconsin

to second-degree sexual assault of a minor and several related
misdemeanors. He was eighteen years old at the time. The

court granted a deferred judgment and placed him on probation.

He wasn’t required to register as a sex offender under Wisconsin
law, which exempts those receiving deferred judgments from the
requirement. Olsen moved to lowa later that year. lowa law does not
exempt those receiving deferred judgments from the sex offender
registry requirement. Based on the classification of his offense,
Olsen was required to register as a sex offender in lowa for ten years.

Olsen I, 9 N.W.3d at 23
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Olsen had fulfilled his registration duties until being sentenced in
in 2017 for failing to report his purchase of a new vehicle within
five business days as required under lowa Code § 692A.104(3),
an aggravated misdemeanor. As a result of this conviction, ten
years were added to his registration term, pushing his registration
requirement to twenty years. See id. §692A.106(4). Around the
same time, Olsen served four months in prison for an unrelated
theft conviction. The four months he served in prison do not count
toward his registration period. See id. § 692A.107(1). After



Olsen’s release from prison, he moved to Illinois, where he
currently resides. He was never required to register as a sex
offender in Illinois. A sex offender who moves out of lowa is
placed on “inactive status” and no longer required to register
unless the offender moves back to the state. Id. § 692A.106(7).

Olsen I, 9 N.W.3d at 24-25

On August 5, 2021, Nate Olsen filed his Application for Modification Under
692A.128 in the Scott County District Court. He plainly set out the relief he was
seeking: “Nathan Olsen has previously lived in lowa and registered here. He would
like to return to lowa, and specifically Scott County, once he is no longer required
to register in lowa.” The Applicant recounted that he was “registered in lowa from
September of 2009 until 2017 when he moved to Illinois. In the Application, Mr.
Olsen reported he “was assessed by the Seventh Judicial Department of
Correctional Services (DCS) in a report dated February 2, 20217, six months
before filing the Application for Modification. “The report determined that he
satisfied the criteria for modification under Section 692A.128 in that: a) Nathan
Olsen is low risk to reoffend. b) Nathan Olsen has completed all sex offender
treatment required. ¢) Nathan Olsen has been on the Registry for more than 5
years. d) Nathan Olsen is not incarcerated.” (D0001, Application for Modification

Under 692A.128, 8/5/21, pp. 1-3, par. 2, 11 and 16)



That February 2021 report from the Seventh Judicial District Department of
Corrections begins by explaining that the probation / parole officer who conducted
the evaluation was directed to do so upon Mr. Olsen’s request and at the direction
of the District Corrections Director. The officer was a Certified Sex Offender
Provider. She authored the report with great detail in six single-spaced pages.
(D0039, 2/10/22, Ex. 1, DCS Assessment, pp. 1, 6) Modification evaluations must
be conducted by a certified sex offender provider under lowa DOC policy and
procedure. That provider must be approved by the District Director. (D0097,
1/7/2025, DOC Policy and Procedure, pp. 3-4) This state district correctional
agency certainly considered Mr. Olsen to be closely connected to the State of lowa
and the lowa Department of Corrections (DOC). The Department was not
conducting an evaluation on a new and initial registration. It was examining an
existing and ongoing registration that was on inactive status since Mr. Olsen

moved out of state in 2017. Olsen I, 9 N.W.3d at 24-25
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ARGUMENT

THIS COURT PREVIOUSLY ESTABLISHED THAT ON ITS FACE THE
MODIFICATION STATUTE DENIED HIM, AS A NONRESIDENT, A
FUNDAMENTAL PRIVILEGE OR IMMUNITY GRANTED TO RESIDENTS,
AND ON REMAND THE STATE FAILED TO PROVIDE EVIDENCE OF ANY
JUSTIFICATION FOR TREATING NONRESIDENTS DIFFERENTLY THAN
RESIDENTS FOR MODIFICATION OF AN EXISTING REGISTRATION
REQUIREMENT.

Preservation of Error and Standard of Review

Appellee agrees error was preserved. In its recitation of the Standard of
Review, the State fails to acknowledge that on remand the burden of proof shifted
to the State to provide substantial evidence to show a reasonable justification for
treating nonresidents differently than residents under the modification statute in
Section 692A.128. (State’s Br. 17-18)

In Olsen I, 9 N.W.3d at 27, this Court held: “The residency restriction
imposed by § 692A.128(3) prohibits nonresidents from seeking the same
fundamental privilege to access lowa’s courts that a resident receives.

Olsen thus satisfies the first part of the analysis that the statute denies him, as a

nonresident, a fundamental privilege or immunity granted to residents.” The Court

11



then ordered a remand that directed the State to present “evidence regarding the
State’s justification for treating residents and nonresidents differently”. Id. at 29
In that regard, the Court had explained that this second prong of the constitutional
test poses the question of “whether the state can show sufficient justification for the
discrimination.” Id at 27-28. “A State may not discriminate against
nonresidents unless it shows that such discrimination bears a close relation to the
achievement of substantial state objectives.” Supreme Court of Virginia v.
Friedman, 108 S.Ct. 2260, 2267, 487 U.S. 59, 70 (1988) The State did admit its
burden of proof in its discussion on The Merits, citing Friedman. (State’s Br. 20)
In deference to that burden of proof, Judge Reidel pointed to the State’s

evidentiary failure in his ruling that is now in question in the instant appeal:

The State of lowa called only one witness at the hearing.

The witness provide[d] no information about how

permitting non-residents to apply for modification would

be burdensome other than that it is difficult to get accurate

information about out of state persons. However, this same

burden would apply if [a] non-resident moved to Iowa, thus

becoming a resident, and then applied. The difficulty would

be the same. Accordingly, the Court cannot find this to be a
substantial reason for the difference in treatment.

(D0107, 2/19/25, Ruling Granting Modification, p. 1)
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The Merits

In the absence of evidence in the record as noted by Judge Reidel, the State
now simply theorizes the exclusion of nonresidents from the registry modification
process is necessary for reasons of public safety, resource conservation, and

“investigation”. (State’s Br. p. 18, subargument heading)

A. Because the State failed to produce evidence in the district court,
there is no factual basis for the theories the State now offers on appeal as

justifications for an exception to the Privileges and Immunities Clause.

The State formulates reasons for discrimination against nonresidents without
any reference to evidence as to whether those reasons actually exist. Surprisingly,
the State quotes Toomer v. Witsell, 334 U.S. 385, 396 (1948) for this rule: “[T]he
inquiry in each case must be concerned with whether such reasons do exist and
whether the degree of discrimination bears a close relation to them.” (State’s Br.
pp. 20-21, emphasis added) As stated above, Judge Reidel found there was no

evidence as to the reasons the State now posits, and no evidence of any other
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reason for the discrimination. In his brief filed after the evidentiary hearing on

remand, Applicant Olsen summarized the State’s evidentiary failure in this way:

Olsen had also arranged for sex offender supervisor Karen
Hamilton to be present on the Zoom hearing. She was available
to present the statistics that Olsen offered. The State called her
as its one and only witness. Other than logging in the results of
modification hearings, and removing people once there is a
Court decision, Hamilton plays little role in the modification
process. Her testimony did however offer some insight into the
registration process that might be relevant. She talked about
getting maybe 6-12 phone calls a month from out of state
residents inquiring about the [owa statute. She also described at
least some difficulty in getting information about out of state
persons. Not all criminal sexual events may show up in the FBI
records search. It sometimes can be difficult to ascertain exactly
what was the nature of the conviction in the other state.

(D0103, 1/24/25, Applicant’s Remand Brief, p. 11)

Ms. Hamilton’s testimony to the foregoing effect did not distinguish between
nonresidents inquiring about initial registration and nonresidents inquiring about
modification of an existing, inactive pre-existing lowa registration. (D0125,
5/27/25, Remand Evidentiary Hrg., pp. 7-10, L. 18-23) Is the Registry staff getting
6 to 12 calls a month from people who want to modify their existing lowa

registration or from nonresidents in general who are wondering whether they if

14




have to initiate registry if they move to lowa? Or is there a combination of these
inquiries in the 6 to 12 calls.

The prosecutor did not ask Ms. Hamilton questions about modifications. He
limited his questions to her role in the initial registration process. There is no
evidence in the record as to how many calls a month the staff gets in regard to
modifications in general as opposed to specifically from out of state. In any case,
Ms. Hamilton did not characterize calls from out of state as burdensome. She
estimated the calls as “Not a huge number.” Answering questions for the public is
a common daily practice for government clerks and administrators everywhere.
Ms. Hamilton testified she takes calls to answer questions about the Registry as
directed by statute. That testimony provided no evidence to justify denying access
to the courts to nonresidents. (D0125, 5/27/25, Remand Hrg., pp. 7-8, L. 18-16,
pp. 16-17, L. 19-5) The State’s observation “that lowa’s law enforcement, DPS,
and judicial branch resources are finite” is indisputable. (State’s Br. 27) At the
same time, there is no evidence in the record that suggests modifications initiated
by a nonresident add any cost to administration of the Registry. There may well be
cost savings in allowing a modification of conditions or removal from the Registry

by a nonresident. Removal would mean one less person to supervise if the
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removed applicant does move back to lowa. But, there’s no evidence of a cost
savings, either, because there is no evidence of added costs or reduction of costs.
Judge Reidel pointed out there was no evidence of any special burden
created by allowing a nonresident to modify his existing lowa registration status.
There is always potential difficulty in finding out-of-state criminal history.
“However, this same burden would apply if [a] non-resident moved to lowa, thus

becoming a resident, and then applied.” (D0107, Ruling, p. 1)

B. There is no evidence of a possibility of creating a “modification mill”

and the procedural framework for a modification is antithetical to the theory.

In its instant appeal brief, the State ventured out on its first hypothesis:
“Allowing any individual, in any state, to petition lowa courts to preemptively
extinguish a registry obligation is not a viable alternative. Aside from doing
violence to the legislature’s selected framework, it would make Iowa an ideal
“modification mill.” (State’s Br. 34-35) First, of course, Section 692A.128 does
not create statutory rights for any person in any state. It applies only to
modification of an existing lowa registration. As discussed below, there is a

rigorous screening process that every applicant for modification has to pay for and
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navigate in order to gain modification. In addition, there is no evidence in the
record that permitting a nonresident to modify an lowa registration will turn lowa
into a “modification mill”. Ms. Hamilton provided no evidence of data to back up
the “modification mill” hypothesis. There was evidence as to numbers of total
modifications that are filed and decided by year and by judicial district, but no
analysis that would portend a "modification mill" created by nonresidents.

(D0125, Remand Hrg., pp. 14-16, L. 8-10) (D0095, 1/8/25, Applicant’s Ex. 18)

C. The “relevant contact” with Iowa that an applicant for modification
necessarily engages is a close connection with the lowa Department of

Corrections in its District Department.

In a second attempt at creating a reason for excluding nonresidents from the
modification process, the State makes a fully immaterial and baseless argument:
“The existence of a “principal residence” ensures such a person has sufficient
connections with lowa communities to require registration. ... It also means a
sex offender’s modification application will be considered within a county with a

relevant connection to the offender.” (State’s Br. p. 23) The modification process
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requires that the Applicant take several steps before modification can be litigated

under 692A.128(3). Four of the requirements are these:

b. The sex offender has successfully completed all sex offender treatment programs that have been

required.

c. A risk assessment has been completed and the sex offender was classified as a low risk to
reoffend. The risk assessment used to assess an offender as a low risk to reoffend shall be a

validated risk assessment approved by the department of corrections.

d. The sex offender has successfully completed any pretrial release, probation, parole, or work

release for the offense requiring registration.

e. The director of the judicial district department of correctional services supervising the sex offender,
or the director's designee, stipulates to the modification, and a certified copy of the stipulation is

attached to the application.

In the instant case, Mr. Olsen complied with 692A.128(3) by beginning the
modification Application process with the district department of corrections in
Davenport, where he was previously supervised, and in the county where he
wished to establish a new residence. It is not like a nonresident can just phone in a
modification. Again, counsel for Mr. Olsen deftly described the connection a

nonresident applicant for modification is required to establish with state

18



correctional personnel. That connection was based on actual evidence presented to

the judge, rather than conjecture and supposition:

Olsen also offered exhibits about the modification process.

The process is governed by DOC policy OP-SOP-07.

Exhibit 14. That policy allows the judicial districts to charge

a fee. See page 3 of Exhibit 14. Exhibit 15 is the Application
from the Seventh District for the Evaluation. That evaluation
apparently is a prerequisite to taking a case to court. Their fee

is $600. If you want to be evaluated however you not only

have to pay the $600 but you have to complete a time consuming
and rather intrusive application process. See Exhibit 17. It would
not be likely that an individual who was not serious about
coming to lowa would go through that process.

(D0103, 1/24/25, Applicant’s Remand Brief, pp. 10-11)
(D0097, 1/7/25, Applicant’s Ex. 14, DOC Policy and Procedures)

(D0100, 1/8/25, Applicant’s Ex. 17, DOC Psychosexual Eval. Form)

(D0039, 1/8/25, Applicant’s Ex. 1, Olsen’s Modification Assessment)

Since at least 2007, the DOC policy and procedure has provided for the
“preemptive” modification application for a nonresident who is moving back to
Iowa. The procedure directs that: "Assessments must be completed by the Director

or Designee of the Judicial District in which the examinee has, or anticipates
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having, principal residence.” (D0097, Applicant’s Ex. 14, DOC Policy and
Procedures, p. 3) (emphasis added)

Nate Olsen clearly followed proper procedure in preparing for his
Application for Modification, and every nonresident who wishes to file will have
to do the same. The connection that an Applicant is required to re-establish with
the DOC is the “relevant connection” that has to be completed, rather than the
mere fact that he has a residence in the county. The State’s failure to grasp the
existence of Mr. Olsen’s pre-existing registration with the State of lowa prevails
throughout its brief. Nathan was not attempting to modify registration
requirements from any other state. As this Court found in Olsen I, he was already
registered in lowa, but that registration was “inactive” while he was living out of
state. 9 N.W.3d at 24-25 The modification procedures in Section 692A.128 apply
only to registrations initiated in Iowa: “1. A sex offender may file an application in
district court seeking to modify the registration requirements under this chapter.”
Mr. Olsen’s registration was initiated under Chapter 692A in 2009. Nonetheless,
the State made these arguments:

These reasons each address the “peculiar source of evil” an out-of-state,

non-registering offender’s modification application presents.

Permitting Olsen—and presumably anyone else so situated—to modify

without first registering in our State undermines each of these policies.

There is no alternative procedure that will further the State’s
purpose. (State’s Br. p.34)

20
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“The Legislature necessarily limited the opportunity for
relief to those who are, in fact, on the registry in this state.”
(State’s Br. p. 35, quoting an unreported California case)

In the end, of course, it was Nate Olsen’s original registration from 2009 that Judge
Reidel modified by “ending the requirement that he register in lowa under 692A.”

(D0109, 2/20/25/, Order Granting Relief, p. 2)

D. The district court had the authority to grant the modification.

The State argues Judge Reidel did not have authority to grant the relief on
modification because the judge erred in his findings required for modification
under Section 692A.128. The argument starts by stating the judge was required to
take two steps in the adjudication. The first step was to determine Mr. Olsen was a
sex offender required to register under Chapter 692A, and the second step is the
exercise of discretion on whether to grant the modification :

The district court erred as to both inquiries. It should not have
granted modification because Olsen is not a “sex offender” as
defined by Chapter 692A and the text of section 692A.128(6)
did not authorize the court to exercise its discretion. (State's
Br. p. 37)

21



The fatally flawed argument is that Mr. Olsen was not required to register
under Chapter 692A. This is again part of the State’s ongoing failure to realize Mr.
Olsen was already registered under 692A when he applied for modification, and
that registration was still valid, although it was on “inactive status”. 9 N.W.3d at
24-25 The State then points out: “The court of appeals identified this threshold
defect in its vacated opinion in Olsen 1.” (State’s Br. 39) Oddly, the State also fails
to realize that particular error in that Court of Appeals analysis is exactly the
reason this Court reversed the district court and vacated the Court of Appeals
decision. This Court explained Nathan had registered in lowa years before he
sought modification. That was the registration the Court had explained had been on
“Inactive status”:

The district court in denying Olsen’s application to modify
held that it lacked jurisdiction over Olsen, as Olsen wasn’t
currently subject to any lowa requirements and his underlying
conviction didn’t take place in lowa. The court of appeals,
Although couching its holding as a problem of ripeness and
not jurisdiction, similarly concluded that it couldn’t entertain

Olsen’s modification request claim because, as a nonresident,
Olsen wasn’t yet subject to lowa’s registration requirements.

* %k sk ok

His lowa registration obligation lasts until at least 2030. There
is thus nothing hypothetical or speculative about whether Olsen
would be subject to the registration requirements. Olsen’s
constitutional challenge is that lowa Code § 692A.128(3) grants
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Iowa residents a statutory right to access the courts for modification,
while he as a nonresident is denied this right. Olsen I, 9 N.W.3d at
26-27

Like any applicant for modification who is registered in lowa and has an
ongoing obligation to remain registered in lowa, Nathan met the definition of a
“sex offender as defined by Chapter 692A”.

Judge Reidel was not impressed on remand with the State’s failure to
provide evidence as directed by Olsen I. In his ruling on the State’s Motion for
Reconsideration, the judge wrote:

The State of lowa continues to essentially argue that a policy
of allowing an out of state resident to apply to be removed
from the lowa Sex Abuse Registry is a bad idea. As noted in
prior rulings, the Court generally agrees but is bound by the
ruling of the lowa Supreme Court in this matter. The facts that
the State argues in its motion are essentially a continuation of
the reasons why the State thinks it is a bad idea to allow out of
state residents to apply for removal. However, the evidence
produced by the State of lowa at the January 8, 2025 hearing
did not show that allowing out of state residents to apply would
be burdensome to the State. The Court declines to consider any
arguments that were not related to the evidence produced at the
January 8, 2025 hearing. (D0118, 4/16/25, Order Denying
Reconsideration, p. 1)

The State ignored the direction this Court ordered in Olsen and failed to

produce any evidence that would show the State could be excused from the
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operation of the Privileges and Immunities Clause. Instead, the State chose in the
district court to persist in the same rejected arguments it made in Olsen I. The
State is now forced now to persist in that same failed fashion. Judge Reidel had
the authority to grant the relief he granted in the modification because this Court
gave him that authority in Olsen 1. The State has failed in its evidence and failed in
its legal arguments.
CONCLUSION

The Court must transfer this case to the Court of Appeals, and that Court

will then follow the clear requirements of Olsen [ to affirm the district court’s grant

of relief in termination of the registration requirement.

REQUEST FOR ORAL ARGUMENT
Pursuant to Rule 6.908(1), Appellant requests to be heard in oral argument.
/s/ Kent A. Simmons
Attorney for Appellee
PO Box 594
Bettendorf, IA 52722

(563) 322-7784
ttswlaw@gmail.com
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