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STATEMENT OF THE ISSUES 

Issues Responsive to the Appellant 

I. Did the District Court Correctly Affirm the Iowa Utilities 
Commission’s Granting of a Franchise Where Substantial Evidence 
Shows the Transmission Line Serves a Public Use and is Reasonably 
Related to an Overall Plan of Transmitting Electricity in the Public 
Interest?  
 

II. Should this Court Issue an Advisory Opinion that is Both Unripe and 
Unnecessary?  

 
Issues On Appeal of the Cross-Appellant  
 
I. Did the District Court Err in Holding that, Notwithstanding the Terms 

of Iowa Code § 306.46, ITC Midwest Needs to Compensate Swan Lake 
Road Farms Using the Procedures of Iowa Code chapter 6B?  
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ROUTING STATEMENT  

ITC Midwest agrees with Appellant SLRF that this case is appropriate 

for retention by the Supreme Court.  

NATURE OF THE CASE 

This case involves the Iowa Utilities Commission’s approval of a 

franchise for an electric transmission line proposed by ITC Midwest.  The 

route for the line is located in road right-of-way, as is clearly permitted by 

Iowa Code § 306.46 and this Court’s decision in Juckette v. Iowa Utilities Board, 

992 N.W.2d 218 (Iowa 2023).  Swan Lake Road Farms (“SLRF”), a landowner 

on the route, appealed, asserting both that the franchise should not have 

been granted and that use of the road right-of-way without condemning 

SLRF’s interest and compensating SLRF for that interest is unconstitutional.  

The Polk County District Court correctly found that the grant of the franchise 

was proper and was unaffected by the compensation question but also 

ordered ITC Midwest to initiate condemnation proceedings under Iowa 

Code chapter 6B to implement Iowa Code § 306.46.  In the present appeal to 

this Court, SLRF appeals the granting of the franchise, arguing that the 

standard for the franchise would have been different had eminent domain 
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been part of the proceeding — an argument addressed and squarely 

foreclosed by this Court’s Juckette decision.  ITC Midwest cross-appeals that 

portion of the District Court decision requiring condemnation and 

additional compensation for incidental use of an existing easement for linear 

infrastructure.  

STATEMENT OF THE FACTS 

ITC Midwest agrees with the facts set forth by Appellant Swan Lake 

Road Farms (“SLRF”), but adds the following facts omitted by SLRF.  The 

proposed line, referred to in the record as the “Swan Lake-Tharp” line, was 

the product of significant and coordinated planning.  ITC Midwest 

determined the project was needed as part of a multi-project regional effort 

that considered demand forecasts local retail utilities provided to the 

Midcontinent Independent System Operator (“MISO”). See Tr. at 22:23-25, 

23:1-14, 10:9-11:3, D0031, Certified Agency Record (Part 21) at 153 - 154 

(11/12/2024).  ITC Midwest ran its own power flow studies on the system, see 

Tr. 15:10-17:1 D0031 Certified Agency Record (Part 21) at 145 - 147 

(11/12/2024), and ITC Midwest worked on a joint system study with the 

Central Iowa Power Cooperative (“CIPCO”). See South Loop Study, D0029, 
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Certified Agency Record (Part 29) at 50 - 63.  The resulting proposal was 

submitted to the MISO planning process, where it was further studied and 

approved. See Walter Dir. at 6:15-21, D0012, Certified Agency Record (Part 

2) at 151 (11/12/2024). 

Once the electrical need was confirmed and coordinated with other 

local utilities, ITC Midwest engaged international engineering firm Burns 

and McDonnell, who conducted a route study that considered numerous 

alternative routes and evaluated 16 social, environmental, and other criteria 

for each route. See ITC Midwest Samuelson Direct Exh. 1. D0012 Certified 

Agency Record (Part 2) at 81 - 88 (11/12/2024); D0013 Certified Agency 

Record (Part 3) at 2 - 64 (11/12/2024).  The route, which was determined to 

have the least aggregate impacts, and which was ultimately proposed, runs 

in part along Swan Lake Road.  There is and has long been above-ground 

lower-voltage local distribution electric lines in the road right-of-way along 

Swan Lake Road.  ITC Midwest worked with Linn County Rural Electric 

Cooperative to coordinate so that both lines would be on the same side of 
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the road and to move the local distribution lines underground. D0012 

Certified Agency Record (Part 2) at 13 (11/12/2024) 

While SLRF challenged the need for the Swan Lake-Tharp line and the 

chosen route below, SLRF has not raised either of those issues on appeal. 

ARGUMENT IN RESPONSE TO INITIAL BRIEF OF APPELLANT 
SWAN LAKE ROAD FARMS, LLC 

Swan Lake Road Farm’s (“SLRF”) arguments on appeal are precluded 

by this Court’s controlling 6-0 decision less than three years ago in Juckette v. 

Iowa Utilities Board, 992 N.W.2d 218 (Iowa 2023).  

In that case, the Iowa Utilities Board, now called the Iowa Utilities 

Commission (“IUC”), issued a franchise for MidAmerican Energy Company 

to construct a transmission line that would be sited in the road right of way 

(“ROW”).  Because MidAmerican had a statutory right to place its facilities 

in the road ROW under Iowa Code § 306.46, it did not ask the IUC for 

eminent domain authority under Iowa Code § 478.15.  A landowner on the 

route, Juckette, appealed, arguing both that the franchise should not have 

been granted and that the use of § 306.46 resulted in an unconstitutional 

taking.   
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This Court ruled 6-0 to affirm the granting of the franchise, and to 

uphold the siting of the facilities in the road ROW:   

[W]e have long recognized that “the transmission of electricity 
to the public constitutes a public use as contemplated by section 
478.4.” [S. E. Iowa Coop. Elec. Ass’n v. Iowa Utils. Bd., 633 N.W.2d 
814, 820 (Iowa 2001)]. And the record contains substantial 
evidence that MidAmerican’s proposed transmission lines are 
necessary to increase reliability and accommodate anticipated 
growth in and around Cumming and West Des Moines. So, like 
the district court, we affirm the IUB’s findings that the 
transmission lines are “necessary to serve a public use” as 
required by Iowa Code section 478.4. See Fischer v. Iowa State Com. 
Comm’n, 368 N.W.2d 88, 97 (Iowa 1985) (affirming finding of 
public use under section 478.4 where the utility “presented 
evidence from which the commission could and did conclude 
that the proposed system changes were necessary to meet 
existing needs and, because of the additional future capacity 
which such changes provided, constituted a reasonable effort to 
provide for future needs”); see also Bradley v. Iowa Dep’t of Com., 
No. 01–0646, 2002 WL 31882863, at *5 (Iowa Ct. App. Dec. 30, 
2002) (“The record contains substantial evidence that the 
proposed transmission line is necessary to increase reliability of 
service, accommodate occurring and anticipated load growth, 
and reasonably assure the availability, quality, and reliability of 
service. The transmission line thus serves a public purpose.”).  
. . . . 

Juckette also argues that section 478.4’s public-use 
requirement requires a constitutional-takings analysis. We 
disagree. Our cases interpreting section 478.4 have not required 
that kind of analysis. E.g., S.E. Iowa Coop. Elec. Ass’n, 633 N.W.2d 
at 820 (noting the “broad standard of ‘public use’ prescribed by 
the legislature”). We decline to change course now. 
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Juckette, 992 N.W.2d at 221-22.  

The Court was evenly-split 3-3 on the narrow question of whether 

additional compensation to Juckette was required, and the district court 

decision — which had found no taking occurred because the transmission 

line was an “incidental use” in the road right-of-way — was therefore 

affirmed by operation of law.  See id. at 222. 

There is no question, then, that MidAmerican is statutorily 
authorized to construct electric transmission lines within the 
Juckette right-of-way.  

 
The only question is whether that construction could result 

in a taking that requires compensation under the Fifth 
Amendment to the United States Constitution and article I, 
section 18 of the Iowa Constitution. As to this question, we are 
evenly divided. Christensen, C.J., and McDermott and May, JJ., 
would find that that construction could result in a taking; 
Waterman, McDonald, and Oxley, JJ., disagree. As a result, the 
district court is affirmed by operation of law. Iowa Code § 
602.4107 (2023); Effler, 769 N.W.2d at 884.  

Juckette, 992 N.W.2d at 222.  

In the present case, the Polk County District Court correctly affirmed 

the IUC’s grant of a franchise and, consistent with Juckette, found it was 
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proper for ITC Midwest to site its facilities in the road ROW.1  Contrary to 

the prior Polk County decision in Juckette, which was affirmed by operation 

of law, the district court here held that use of the road ROW under Iowa 

Code § 306.46 requires additional compensation for the underlying fee 

landowner and ordered ITC Midwest to proceed to file a petition to convene 

a county compensation commission under Iowa Code chapter 6B.  SLRF, 

while asserting the case should be retained in light of the one narrow issue 

on which the Court was split in Juckette, does not in fact raise that issue at all 

on appeal. Rather, SLRF appeals the grant of the franchise itself, arguing — 

erroneously — that the outstanding issue regarding compensation somehow 

invalidates the entire franchise.  SLRF then asks the Court to issue an 

advisory opinion, setting “standards” for an issue that is not actually on 

appeal.  

 

 

 
1  Polk Co. District Court Case No. CVCV061580, “Order Denying and 
Dismissing Petition for Judicial Review” (Iowa Dist. Ct. Nov. 7, 2021) (Vaudt, 
J.).  The Juckette District Court order will be cited herein as “Juckette-District.”   
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I. THE IUC CORRECTLY GRANTED A FRANCHISE; SLRF 
IGNORES THE JUCKETTE DECISION IN WRONGLY 
CONFLATING STANDARDS FOR A FRANCHISE AND 
EMINENT DOMAIN.  

A. Preservation of Error  

ITC Midwest agrees that SLRF preserved error on its challenge to the 

granting of the franchise.  

B. Standard of Review 

ITC Midwest agrees that appeals from a district court decision on 

judicial review are governed by Iowa Code § 17A.19(10), see Juckette, 992 

N.W.2d at 221, and as a result, factual findings of the agency are reviewed 

under a substantial evidence standard.  Conclusions of law construing 

statutes are only reversed if they are irrational, illogical, or wholly 

unjustifiable. Evercom Sys., Inc. v. Iowa Utils. Bd., 805 N.W.2d 758, 762-3 (Iowa 

2011). ITC Midwest disagrees with SLRF’s commingling of the standards for 

review of constitutional issues and for statutory interpretation. Further, the 

way SLRF has framed its appeal, it has not raised any constitutional claims.  

C. Argument 

There is no dispute that ITC Midwest must obtain a franchise from the 

IUC to construct its transmission line.  The evidence is much more than 
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substantial that ITC Midwest has met the legal requirements to obtain one.  

While the IUC Proposed Order evaluates and applies the evidence to the 

decision criteria in detail, key evidence presented by ITC Midwest includes 

the following, established through sworn testimony and supporting 

exhibits:   

• the Project is part of a long-term comprehensive plan to ensure 

acceptable loading and voltage levels taking into account 

contingencies and potential future load growth.  See Direct 

Testimony of Robert Walter (“Walter Direct”) at 6:5-13 D0012 

Certified Agency Record (Part 2) at 44 (11/12/2024).   

• the Project will provide a connection to an additional 69 kV 

source into the existing 69 kV system that runs between the 

Cedar Rapids, Iowa and North Liberty, Iowa areas to ensure long 

term area reliability.  See Walter Direct at 6:11-13 D0012 Certified 

Agency Record (Part 2) at 44 (11/12/2024). 

• a standard power flow study using forecasted loads and 

planning contingencies resulted in numerous overloads on the 
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system absent some relief.   See Tr. 15:10-17:1 D0031 Certified 

Agency Record (Part 21) at 145-47 (11/12/2024). 

• ITC witness Walter testified extensively that the current system 

in the area is already experiencing system violations and could 

not reliably handle any load growth.  See Walter Dir. at 6:5-7:12, 

9:5-14, 9:23-10:8 D0012 Certified Agency Record (Part 2) at 44, 47, 

48 (11/12/2024); Walter Rebuttal at 8:6-9:20 D0031 Certified 

Agency Record (Part 21) at 44, 45 (11/12/2024). 

• As the Presiding Officer found in the Proposed Order, ITC 

obtained evidence of demand for electricity from all of the area 

retail electric companies through those companies’ submissions 

to MISO, obtained more granular data from Linn County Rural 

Electric Cooperative (“LCREC”) and Interstate Power & Light 

(“IPL”), and also had its own system data all showing increasing 

demand for electricity in the area.  Proposed Order at 10 D0032 

Certified Agency Record (Part 22) at 138 (11/12/2024).   
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• ITC worked with local retail electric cooperative CIPCO to 

identify and plan the project, including exploration of alternative 

options. See Walter Dir. at 9:5-14, 10:9-11:3 D0012 Certified 

Agency Record (Part 2) at 47-49 (11/12/2024), and Walter Rebuttal 

Exh. 1 D0031 Certified Agency Record (Part 21) at 50-63 

(11/12/2024) (joint analysis of area needs with CIPCO).       

Further, this line was reviewed in the MISO MTEP planning 

process.  The line was reviewed as part of MISO’s open and 

transparent stakeholder process, recommended for approval by 

MISO staff, and approved by MISO’s Board of Directors, being 

included in the MTEP 16 study report as an approved Appendix 

A project.  See Walter Dir. at 6:14-7:12 D0012 Certified Agency 

Record (Part 2) at 44, 45 (11/12/2024), Walter Direct Exhs. 1, 2.   

D0012 Certified Agency Record (Part 2) at 56-67 (11/12/2024). 

• The route was the product of a thorough third-party expert 

engineering study that evaluated numerous routes on a wide 

range of criteria and explained why the proposed route was 
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chosen.  See ITC Midwest Samuelson Direct Exhibit 1 at 29 (Table 

3-1) D0013 Certified Agency Record (Part 3) at 9 (11/12/2024). 

These highlights from among thousands of pages of evidence and 

hearing transcripts, as well as the rest of the record, show that ITC Midwest 

established the legal requirements for a franchise.  SLRF does not contest on 

appeal that the traditional elements for a franchise have been met.  Rather, 

SLRF argues that because the standard to obtain eminent domain authority 

(that is, the Constitutional definition of “public use”) is higher than the 

standard to obtain a franchise (the Iowa Code § 478.4 use of the term “public 

use”), and because SLRF argues that eminent domain needs to be used in 

this case, it was error to grant the franchise under the lower § 478.4 standard.  

As SLRF’s own brief concedes, this Court has clearly separated the two 

analyses in Juckette.  There is no basis in statutes, in Constitutional law, or in 

this Court’s precedents for SLRF’s argument here, which is a convoluted one.   

As near as ITC Midwest can discern, after a long set-up, SLRF’s actual 

argument appears at page 23-24 of its Brief: (a) that the taking SLRF believes 

happens when Iowa Code § 306.46 is applied actually occurs when the IUC 
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issues a franchise for a route designed by the applicant to utilize road ROW; 

and (b) the proper way for this Court to prevent such a taking is that “the 

Supreme Court can reverse the IUC’s decision to grant the franchise and 

avoid an unconstitutional outcome.”  The problems with this argument are 

legion.  It is difficult to see how an IUC order can effectuate a taking when it 

doesn’t rule on eminent domain at all.  While ITC Midwest disagrees that there 

is any cognizable taking (see ITC Midwest’s argument in support of its Cross-

Appeal, below), it would at least be a logical argument to say that the taking 

either happened when § 306.46 was passed, or when a utility starts 

constructing in the road ROW.  But SLRF (despite how its point-heading is 

worded) doesn’t directly challenge the statute in this case but rather challenges 

the lower court’s remedy as it applied the statute.  Moreover, issuing a franchise 

is not and cannot be a taking absent language granting eminent domain 

authority: the IUC took no action whatsoever with regard to eminent 

domain in the order being challenged.   

This argument reflects a fundamental error in SLRF’s framing of the 

issue: the franchise and the granting of eminent domain authority by the IUC 
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(in a case where such authority is sought) are conceptually separable steps; 

nothing in the language of Iowa Code § 478.15 or case law requires that they 

even be done at the same time or in the same decision.  For example, a 

transmission owner could obtain a franchise based entirely on voluntary 

easements, but, when getting ready for construction, subsurface geological 

testing could show an unsuitable geological foundation for a structure and 

need to move the route slightly only to find the abutting parcel owner will 

not grant an easement voluntarily.  At that point, there is nothing prohibiting 

the transmission owner from returning to the IUC to seek eminent domain 

authority for an easement over the single parcel.   

The bigger hurdle for SLRF, however, is that this same argument was 

rejected in Juckette, by a 6-0 decision of this Court less than three years ago.  

MidAmerican in that case also had not sought eminent domain as part of its 

franchise proceeding.  This Court had no difficulty finding (arguably on a 

more challenging record as Microsoft was the only known customer for the 

line in Juckette at the time of the franchise decision) that the granting of the 

franchise was appropriate regardless of whether eminent domain authority 
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was an issue or not. The Court in Juckette correctly distinguished the test for 

a franchise from a constitutional takings analysis under Iowa Code § 478.15 

as SLRF seeks to impose here:  

Juckette also argues that section 478.4’s public use requirement 
requires a constitutional-takings analysis.  We disagree.  Our 
cases interpreting section 478.4 have not required that kind of 
analysis. E.g., S.E. Iowa Coop. Elec. Ass’n, 633 N.W.2d at 820 
(noting the “broad standard of ‘public use’ prescribed by the 
legislature”). We decline to change course now. 
 

Juckette, 922 N.W.2d at 222. 

On the only issues appealed by SLRF, this case is factually and procedurally 

consistent with Juckette, and as to the upholding of the franchise, Juckette 

should control.  In the end, there is no basis to overturn the issuance of the 

franchise regardless of any outcome on the sole, narrow issue remaining 

after Juckette of whether some form of separate compensation is required.  

And, as is discussed further below, the sole outstanding issue is indeed that 

narrow.  In Juckette, this Court found that Iowa Code § 306.46 establishes a 

statutory easement, which the Court found, 6-0, is a valid easement. Id. The 

Court then turned to the takings argument and stated, “The only question is 

whether [§ 306.46’s statutory easement] could result in a taking that requires 
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compensation under the . . . Constitution. As to this question, we are evenly 

divided.” Id. 

Notably, the question is not whether § 306.46 may be invalid, or 

whether the franchise granted might be invalid.  The “only question” is 

whether the result is a “taking that requires compensation.” Id. It is that narrow 

issue of how § 306.46 is implemented that was left undecided — and that has 

nothing to do with the granting of a franchise.   

II. THE COURT SHOULD NOT ACCEPT SLRF’S INVITATION TO 
ISSUE AN ADVISORY OPINION – AND IN ANY EVENT, SLRF’S 
PURPORTED STANDARDS ARE NOT SUPPORTED BY IOWA 
LAW. 
 
In Section I.D. of its brief, SLRF begins with an admission that the issue 

it is about to raise is “not ripe for determination on the merits.”  SLRF 

nonetheless proceeds to ask the Court to “announce the standards” that 

some other tribunal should use to determine whether ITC Midwest is eligible 

to be granted eminent domain authority.  This section of SLRF’s appeal is 

legally and factually improper and without basis, and the Court should 

simply ignore it.   
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First, SLRF seeks an advisory opinion which this Court has been clear 

it does not give.  As SLRF concedes, the issue is not ripe, there is no justiciable 

controversy to be decided.  SLRF merely seeks advice for what some future 

decision-maker should take into account.  But this Court is a court of review, 

not first view, and no lower court has ruled on SLRF’s request. See generally, 

D0056, Ruling on Pet. for Judicial Review (9/30/2025). This Court has 

repeatedly declined to issue such advisory opinions. See Vasquez v. Iowa Dep’t 

of Hum. Servs., 990 N.W.2d 661, 664 (Iowa 2023) (“We decline to decide 

that issue through an advisory opinion that is now merely of academic 

interest to these litigants.”); Schmidt v. State, 909 N.W.2d 778, 800 (Iowa 2018) 

(“We will address any unanswered questions when a party presents the 

court with actual cases raising those issues. That is how the law progresses 

in this state. We do not issue advisory opinions.”); Hartford-Carlisle Sav. Bank 

v. Shivers, 566 N.W.2d 877, 884 (Iowa 1997) (“[C]ertified question six does not 

involve any issue that needs to be addressed in this appeal.  In effect, any 

answer on our part would be an advisory opinion. This court has repeatedly 
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held that it neither has a duty nor the authority to render advisory 

opinions.”) 

Second, the District Court has determined that ITC Midwest is 

authorized to use eminent domain and, making its own prediction about the 

outcome of the open issue in Juckette, has decided (wrongly — as ITC 

Midwest argues below) that compensation is required and should be 

obtained using processes under Iowa Code chapter 6B.  SLRF has not 

appealed that portion of the District Court’s decision, and as a result, this 

advisory list of factors has not been preserved or properly presented on 

appeal.   

Third, no lengthy, complex list of factors is necessary — the tests are 

statutory, straightforward, and would be easily met by ITC Midwest, but in 

this case the Court should find no taking is occurring.  Under Iowa Code § 

478.15, “Any person, company, or corporation having secured a franchise as 

provided in this chapter shall thereupon be vested with the right of eminent 

domain . . . .” (emphasis added).  ITC Midwest has obtained a franchise.  

Moreover, looking at the question of public use — to which SLRF purports 



26 
 

that its proposed standards relate — Iowa Code § 6A.22 already defines 

public use, and expressly includes utilities and common carriers. Those 

statutory provisions (and the cases interpreting them), not the list that SLRF 

invented, are the law of eminent domain in Iowa.  

For all of the above reasons and, more importantly, because it is 

irrelevant here where there is no taking occurring, the Court should reject 

SLRF’s request that the Court “announce standards” for eminent domain.  

ARGUMENTS IN SUPPORT OF CROSS-APPELLEE 
ITC MIDWEST’S APPEAL 

The District Court below, despite correctly affirming the IUC’s grant 

of a franchise to ITC Midwest, and despite correctly determining that Iowa 

Code § 306.46 established a statutory easement that ITC Midwest could 

properly utilize, then incorrectly determined that ITC Midwest must first 

compensate SLRF, the underlying fee landowner, in an amount to be 

determined by a compensation commission under Iowa Code chapter 6B.  

See D0056, Ruling on Pet. for Judicial Review (9/30/2025), at 16-19.  The 

District Court made that determination despite noting that the prior Polk 

County District Court decision in Juckette that was affirmed by operation of 
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law had reached the opposite conclusion – that no taking occurred and no 

compensation was necessary.  See Id. at 11 n. 4.  In doing so, the District Court 

concluded that this Court’s decision in Keokuk Junction Railway. Co. v. IES 

Industries, Inc., 618 N.W.2d 352 (Iowa 2000), survived the legislature’s 

passage of § 306.46 four years later.  

At least three (3) justices rejected this argument in Juckette and would 

have held that no taking requiring compensation occurred. See Juckette, 992 

N.W.2d at 222.  

I. THE DISTRICT COURT ERRED IN REQURING ITC MIDWEST 
TO COMPENSATE SLRF FOR ITC MIDWEST’S USE OF THE 
STATUTORY EASEMENT PROVIDED BY IOWA CODE § 306.46.  

A. Preservation of Error  

ITC Midwest has asserted its right to utilize the road ROW without 

additional process or compensation, beginning with the pre-hearing brief 

before the IUC, again in the post-hearing briefing — relying on the IUC’s 

precedent in the agency decision that resulted in the Juckette case — and in 

response to SLRF’s appeal in the District Court in reliance on that court’s 

precedent in the Juckette case which was affirmed by this Court by operation 

of law.  Accordingly, ITC Midwest preserved error on this issue.  
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B. Standard of Review 

In Juckette, this Court framed the outstanding issue as a mix of 

statutory construction and Constitutional issues:  

There is no question, then, that MidAmerican is statutorily 
authorized to construct electric transmission lines within the 
Juckette right-of-way.   
 

The only question is whether that construction could result 
in a taking that requires compensation under the [U.S. and Iowa] 
Constitution[s]. 
 

Id. at 222.   

To the extent the question is statutory, reversal is appropriate if the 

interpretation is irrational, illogical, or wholly unjustifiable. Evercom Sys., Inc. 

v. Iowa Utils. Bd., 805 N.W.2d 758, 762-63 (Iowa 2011). Constitutional issues 

are reviewed by this Court de novo.  Puntenney v. Iowa Utils. Bd., 928 N.W.2d 

829, 836 (Iowa 2019).    

C. Argument 

There are at least three approaches by which the Court can uphold the 

use of § 306.46 as written, finding no taking or need for further process or 

compensation.  Under any of these approaches, the District Court’s 
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requirement that ITC Midwest compensate SLRF using the processes in Iowa 

Code chapter 6B should be reversed.  

• First, the Court can observe that in Keokuk Junction it explicitly 
anticipated that its decision may be different if Iowa had a statute like 
the Alaska statute discussed in the case and find that such a statute 
now exists in § 306.46 and, accordingly, Keokuk Junction no longer 
applies on these facts.   
 

• Second, the Court, as the Juckette-District decision affirmed by 
operation of law did, could hold that electric transmission lines are an 
“incidental use” that does not add a cognizable burden to the servient 
estate due to the nature of the road right-of-way already in place.   
 

• Third, the recent U.S. Supreme Court case Cedar Point Nursery 
discusses situations where interference with land rights are not 
considered takings — one of which, “longstanding background 
restrictions,” is applicable here — and demonstrates why Iowa Code § 
306.46 is constitutional, even without compensation to SLRF.  

 
1. The Court Should Find That Keokuk Junction is No Longer 

Applicable  

The timing of the enactment of § 306.46, when considered in light of 

the Iowa Supreme Court’s decision in Keokuk Junction, reveals the 

legislature’s intent to respond to the holding in Keokuk Junction.  In Keokuk 

Junction, the city of Keokuk permitted an electric transmission line to be 

constructed within its road easement. 618 N.W.2d at 354. A landowner, 
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Keokuk Junction Railway Company (“KJRC”), sued, arguing that the 

transmission line owner had no right to install the line within the roadway 

easement without its approval. Id. The Court ultimately sided with KJRC, 

determining that the language of the underlying road easement did not 

permit the erection of a transmission line without KJRC’s permission. 

Importantly, however, the Keokuk Junction Court distinguished an Alaska 

case on the basis that Alaska had adopted a statute which permitted public 

utilities to locate infrastructure within the right-of-way. The Court 

explained:  

The Alaska case relied on in Nerbonne can similarly be 
distinguished from the present case because in Alaska, a statute 
was enacted to allow utilities to use public right-of-ways without 
the permission of the servient landowner. See Fisher, 658 P.2d at 
130 (applying Alaska Stat. § 19.25.010 (Michie 1980)). No such 
provision exists in Iowa. The sole reason the Alaska Supreme Court 
validated the utility’s installation of electric poles within the easement 
was the presence of state legislation authorizing this use. Id. at 130–31. 
Without the aid of such legislation in Iowa, we are clearly not prompted 
to make a similar decision.  
 

Id. at 357 (emphasis added).  

Following Keokuk Junction, the legislature enacted § 306.46, see 2004 

Iowa Acts ch. 1014, § 1, permitting public utilities to locate infrastructure 
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within public road easements — a statute nearly identical to the Alaska 

statute referenced in Keokuk Junction. See Alaska Stat. § 19.25.010 (Michie 

1980).  The necessary implication is that the legislature intended to abrogate 

the Keokuk Junction holding by enacting a statute which the Court expressly 

noted was missing at the time Keokuk Junction was decided.  It follows further 

that this Court now “clearly” may be “prompted to make a similar decision.”  

2. The Court Should Find ITC’s Line to be an Incidental Use 
of the Road Right-of-Way.  

Prior to the enactment of § 306.46, the Keokuk Junction Court decided 

the issue of use of public road right-of-way based upon the particular 

language of the easement before it, requiring courts to consider each case 

presenting the issue based on the specific language of the easement 

involved. See 618 N.W.2d at 354 (discussing easement language authorizing 

“permanent right of way easement for construction purposes and highway 

purposes”). The enactment of § 306.46 changed that, creating a uniform 

approach whereby utility infrastructure may be located in public road right-

of-way regardless of the timing, specific language, or manner of acquisition 
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of the roadway easement.  Such a uniform approach is also supported by the 

incidental use doctrine, which the Court should hold applies here. 

In reviewing the facts and looking at both Keokuk Junction and cases in 

other jurisdictions, the district court opinion in Juckette-District, which this 

Court affirmed by operation of law, had held: 

Section 306.46 does not violate the Takings Clause of the Iowa 
Constitution because placing utility structures on a road right-
of-way does not call for acquiring an additional servitude from 
the landowner. Because the “utility use is ‘an incidental and 
subordinate use’” of the road right-of-way, the use of the road 
right-of-way for constructing, operating, and maintaining an 
electric transmission line “does not call for acquisition of an 
additional servitude” from the property owner. Fisher v. Golden 
Valley Elec. Ass’n, Inc., 658 P.2d 127 (Alaska 1983). If no additional 
servitude results from constructing, operating, and maintaining 
the transmission line, there is no taking. Consequently, Iowa 
Code section 306.46 is not unconstitutional.  
 

Juckette v. Iowa Utilities Board, CVCV061580, D0064, Order Denying and 

Dismissing Petition for Judicial Review at 16 (Iowa Dist. Ct., Nov. 7, 2021). 

The Iowa Supreme Court has applied the incidental use doctrine with 

respect to the closely analogous issue of railroad right-of-way. See McSweyn 

v. Inter-Urban Ry. Co., 130 N.W.2d 445, 448-49 (Iowa 1964). Addressing a 

restrictive covenant in the deed creating the right-of-way, the Court noted 
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that the railroad ”may make any use of its land which is incidental to railroad 

purposes or, as frequently expressed, is not a misuse of it.  And whatever the 

railroad may do itself it may license another to do.” Id.   

In a law review article by Professor Dayana C. Wright and attorney 

Jeffrey M. Hester2 (which has been cited with approval by the Iowa Court of 

Appeals),3 the policy justifications for the incidental use doctrine are 

summarized as follows: 

(1) the use is nominal compared to the already burdensome 
railroad use; (2) the easement gives the railroad exclusive use 
rights to the land, so no one else could authorize the third party 
uses; and (3) the use is a railroad use insofar as it relates in some 
way to the railroad’s business. Because railroad easements are so 
large and burdensome, any incidental uses are usually so 
minimal compared to the primary rail use that damages would 
be nominal. 

Wright & Hester, at 423. 

 
2 Danaya C. Wright & Jeffrey M. Hester, Pipes, Wires, and Bicycles: Rails-to-
Trails, Utility Licenses, and the Shifting Scope of Railroad Easements from the 
Nineteenth to the Twenty-First Centuries, 27 Ecology L.Q. 351 (2000) (hereafter 
“Wright & Hester”). 
3 See Hawkeye Land Co. v. City of Iowa City, 918 N.W.2d 503 (Table), 2018 WL 
1858401, at *10 (Iowa Ct. App., Apr. 18, 2018).   
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The same justifications exist for application of the incidental use 

doctrine to locating utility infrastructure within public road right-of-way.  A 

roadway easement is a burdensome use.  Like a railway easement, while the 

underlying landowner may hold fee title to the property, the road easement 

deprives the landowner of possession or use of the property.  As one court 

described the government’s interest in a highway easement:  

It is comparable to a fee in the surface and so much beneath as 
may be necessary for support. This estate . . . has no further 
practical value to the owner in view of the rights of the state in 
it, unless the easement is formally abandoned.  

In re Marivitz, 636 A.2d 1241, 1243 (Pa. Commw. Ct. 1994).   

In arguing below, SLRF made much of the “right to exclude” as a key 

property right (and argument also raised here by amicus Iowa Farm Bureau 

Federation), but that ignores that SLRF has already lost the “right to exclude.”  

SLRF cannot, for example, exclude certain travelers from driving down the 

road — or even walking along side of it where ITC proposes to site its 

transmission line.  SLRF cannot override decisions by the county of what to 

grow in the right-of-way, or how to maintain it.  Those property rights were 

already taken as part of the easement for the highway.   
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Similarly, the landowner cannot permit third-party use of the land, as 

the government possesses it.  Because the landowner has such minimal 

remaining interest in the property subject to the road easement, there is no 

compensation due to the underlying landowner (because the change in 

value is de minimis at most) arising from the installation of utility 

infrastructure on property the owner can neither control nor use. See, e.g., 

Bogart v. CapRock Commc’ns Corp., 69 P.3d 266, 271-73 (Okla. 2003) 

(distinguishing Loretto v. Telepromter Manhattan CATV Corp., 458 U.S. 419 

(1982), holding that “[w]hen the landowner has been compensated for the 

taking of the highway, it is too difficult to follow a contention that he is 

additionally damaged by each different, new,  or additional use of the 

highway for travel, transportation, or transmission . . . . [Installation of a fiber 

optic cable] must be held to be no such additional burden or servitude as 

would entitle the abutting landowner to additional compensation,” and 

collecting cases). 

Further, it is beyond question that location of utility infrastructure, 

including electric transmission lines, is not inconsistent with the use of the 
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right-of-way for road purposes. There are already thousands of miles of 

utility infrastructure within public road right-of-way throughout Iowa 

today and have been for generations. The corridor, which has already been 

purchased by taxpayers, is for transportation by linear infrastructure: of 

goods and people in vehicles on the linear road. But the corridor also has 

long been used for transportation of electricity, water, natural gas, 

communications signals, and other needed commodities and services in the 

linear infrastructure of wires, conduits, and pipes.  The enactment of § 306.46 

resolves any doubt that under Iowa law utility infrastructure within public 

road right-of-way is consistent with its use for road purposes.  

This Court should apply the incidental use doctrine and determine 

that an electric transmission line’s placement in the road right-of-way is an 

incidental use of the existing easement, allowing the government to permit 

public utilities to place utility infrastructure within public road right-of-way 

without further permission or compensation to adjacent landowners. 
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3. The U.S. Supreme Court’s Recent Cedar Point Nursery v. 
Hassid Decision Supports the Constitutionality of § 306.46.  

In its arguments below, it was surprising that SLRF cited Cedar Point 

Nursery v. Hassid, 594 U.S. 139 (2021), as if it supported SLRF’s position.  It 

does not.  Cedar Point is a narrow case on its specific facts, and a WestCheck 

shows over 60 courts, federal and state, across the country have already 

declined to extend or distinguished Cedar Point in its short history.  More 

important here, however, is that Cedar Point explains three exceptions to 

when an interference with property rights amounts to a taking.  Relevant in 

this case is the second exception, where “government-authorized physical 

invasions will not amount to takings because they are consistent with 

longstanding background restrictions on property rights.”  Id. at 160.  The 

gist of it is that property rights, while important and strongly protected, are 

far from absolute.  The Iowa Supreme Court has already applied the 

exceptions in Cedar Point, finding a statutory right to involuntary, pre-

condemnation access for surveys for new pipelines is constitutional because 

it is not a taking.  See Summit Carbon Sols., LLC v. Kasischke, 14 N.W.3d 119 

(Iowa 2024).   
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The U.S. Department of Transportation has explained the long history 

of co-location of utilities in road rights-of-way, and the positive policy 

interests such co-location serves.  

Historically it has been in the public interest for public 
utility facilities to use and occupy the rights-of-way of public 
roads and streets. This is especially the case on local roads and 
streets that primarily provide a land service function to abutting 
residents, as well as on conventional highways that serve a 
combination of local, State, and regional traffic needs. This 
practice has generally been followed nationwide since the early 
formation of utility and highway transportation networks. Over many 
years it has proven to offer the most feasible, economic and 
reliable solution for transporting people, goods, and public 
service commodities (water, electricity, communications, gas, 
oil, etc.), all of which are vital to the general welfare, safety, 
health, and well being of our citizens. To have done otherwise 
would have required a tremendous increase in the acquisition of 
additional rights-of-way for utility purposes alone. This could 
have also resulted in significant added costs to be borne by the 
utility consumers through increased rates for utility services so 
provided.  
  

James E. Kirk, Utility Relocation and Accommodation: A History of Federal Policy 

Under the Federal-Aid Highway Program – Part 1: Utility Relocation, U.S. Dep’t 

of Transp. 1 (June 1980) (emphasis added).4  Accordingly, this Court should 

 
4 Found at: https://rosap.ntl.bts.gov/view/dot/14982  (last visited Feb. 2, 
2026). 

https://rosap.ntl.bts.gov/view/dot/14982
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find that the use of existing road rights-of-way for utility facilities is not a 

“taking” either under Cedar Point and Kasischke, or because it is merely an 

incidental use.  

Whether through interpretation of the legislative intent of Iowa Code 

§ 306.46, or by finding the uses under the statute to be an incidental use or a 

longstanding background restriction on property, such a result also 

comports with good public policy that has long been recognized in Iowa.  

Indeed, that § 306.46 authorizes co-locating utility infrastructure with road 

infrastructure is not surprising.  The development of a road establishes a 

corridor for public use, and good infrastructure siting practices dictate co-

location of infrastructure where possible.  Where sound engineering allows 

for co-location with existing infrastructure, co-location in an existing 

corridor eliminates the need to impact other, previously undisturbed land.  

This results in many benefits, including minimizing impacts to lands, 

minimizing interference with existing and future land uses, reducing 

disruption to surrounding landowners, and minimizing environmental 

concerns by avoiding previously undisturbed areas.  These benefits of co-
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location have been recognized by Iowa law, see e.g., Iowa Code § 478.18(2),5 

and have been approved by this Court as sufficient to meet the siting criteria 

of Iowa law. See Gorsche Fam. P’ship v. Midwest Power, Div. of Midwest Power 

Sys., Inc., 529 N.W.2d 291, 293 (Iowa 1995) (affirming Board’s Order locating 

new electric transmission line within existing easement corridor based upon 

benefits including minimizing “the interference with the use of land”; 

reducing “disruption to landowners”; and alleviating environmental 

concerns such as tree clearing).  

Co-location of utilities within road right-of-way can also allow easy 

and efficient accessibility to such utilities for maintenance and repair 

activities; as a result, while there are myriad considerations in siting a 

transmission line, use of the road right-of-way will often be the best option. 

Thousands of miles of utility infrastructure have been located within road 

right-of-way in Iowa for decades. That utility infrastructure goes well 

 
5  “A transmission line shall be constructed near and parallel to roads, to the 
right-of-way of the railways of the state, or along the division lines of the 
lands, according to the government survey, wherever the same is practicable 
and reasonable . . .”  Certainly locating within the road right-of-way best 
meets the “near and parallel” requirement.  
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beyond electric transmission lines and includes lines for electric distribution, 

natural gas, water and sewer, and telephone and cable. The record in the 

current case shows that electric distribution lines and poles were already in 

the road right-of-way along the proposed route for the Project. See LCREC 

Letter to ITC Midwest, LLC, D0031 Certified Agency Record (Part 2) at 13 

(11/12/2024). These lines for essential services have been placed in road right-

of-way with the consent of local municipalities because these entities 

understand the policy benefits of grouping such uses together when feasible, 

and also because they rightly have believed, as have the utility companies, 

that the area adjacent to the road is intended to be a utility right-of-way. 

Reaching a result that disfavors or raises the cost and complication of 

placing public utility infrastructure within the existing public road right-of-

way not only runs counter to the benefits of co-location of infrastructure but 

would make extension of new or improved infrastructure take longer, 

would make it more costly, and accordingly would delay vital services while 

raising costs that are ultimately paid by consumers (who have already, 
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through their taxes, purchased a transportation corridor that is well-suited 

to hosting other infrastructure.)   

In the end, the legislative history of § 306.46, the incidental use 

doctrine, the background property restrictions approach of Cedar Point, and 

good public policy all point to the same result, and all reinforce each other.  

In light of this alignment, this Court should answer the sole outstanding 

question from Juckette of whether § 306.46 effects a taking for which 

compensation is required by holding that no taking occurs under § 306.46.6 

The Court should grant ITC Midwest’s appeal and reverse the District Court 

on this issue.  

 

 

 
6   In the event that the Court does find a taking is required, ITC Midwest 
disagrees with SLRF and Iowa Farm Bureau Federation that the issue needs 
to return to the IUC for findings under Iowa Code § 478.15.  The statutory 
easement that was created under § 306.46 is not implemented by the IUC, 
and the legislature should be found to have made all necessary 
determinations and authorizations for the applicant whose IUC-approved 
route includes road right-of-way to directly use the processes under Iowa 
Code chapter 6B as ordered by the District Court.  Iowa Code § 306.46 is an 
alternative path to land rights than that provided by § 478.15.  
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CONCLUSION 

Under controlling cases like S.E. Iowa Coop. and Juckette, the decision of 

the IUC and the District Court affirming the grant of the franchise was easily 

correct and supported by substantial evidence in the record.  As a result, the 

appeal of SLRF should be rejected.  The Court need go no further on SLRF’s 

appeal as SLRF did not challenge the constitutionality of Iowa Code § 306.46. 

On the issue of compensation appealed by ITC Midwest, the sole 

outstanding issue unresolved in Juckette, the Court has numerous paths all 

of which reach the same conclusion and any one of which is sufficient for 

ITC Midwest to prevail and for this Court to reverse the District Court.  

Whether by finding the passage of § 306.46 supersedes Keokuk Junction, 

whether by finding placement of linear utility infrastructure in road right-

of-way to be an incidental use of the existing linear corridor, or by finding 

such use to be a longstanding background restriction, the Court should find 

use of the statutory easement in § 306.46 requires neither additional process 

nor compensation, and reverse that portion of the District Court order below 

that is to the contrary.  
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Respectfully submitted this 12th day of February, 2026. 
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REQUEST FOR ORAL SUBMISSION 
 
 ITC Midwest respectfully requests oral argument on this matter.  
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