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II.

STATEMENT OF THE ISSUES

Does the application of lowa Code § 306.46 cause a “taking

requiring compensation”?

If the Court rules that § 306.46 causes a “taking requiring

compensation,” what is the appropriate remedy?



ARGUMENT

The arguments in Swan Lake Road Farms (“SLRF”) resistance to ITC
Midwest’s cross-appeal fail because they are built on flawed foundations.
SLRF misunderstands the relationship between the Iowa Utilities
Commission’s franchise process and both the statutory easement under Iowa
Code § 306.46 and eminent domain. It misinterprets this Court’s decision in
Juckette v. Iowa Utilities Board, 992 N.W.2d 2018 (Iowa 2023). It misapplies the
doctrine of stare decisis. And SLRF relies heavily on Bormann v Bd. of
Supervisors for Kossuth County, 584 N.W.2d 309 (Iowa 1998) which is both
readily distinguishable and also of questionable continuing relevance in
light of subsequent cases.

I.  THE COURT SHOULD FIND IOWA CODE § 306.46 IS

CONSTITUTIONAL AS IT DOES NOT RESULT IN A
“TAKING THAT REQUIRES COMPENSATION.”

It is important to start from the significant burden facing SLRF’s
argument. While ITC Midwest may have the burden of proving it has met
the criteria for a franchise, and that it can meet the standard of review in its
cross-appeal of the district court decision, only SLRF is challenging the

constitutionality of a state statute, lowa Code § 306.46.
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There is a strong presumption that statutes are constitutional. A
party challenging a statute carries a heavy burden of rebutting
the presumption of constitutionality with which statutes are
cloaked. The party must negate every reasonable basis upon
which the statute can be upheld as constitutional. It is an
important and oft-repeated rule that no court is authorized to
declare an act of the legislature invalid unless it is plainly,
palpably, and beyond doubt repugnant to some provision of the
constitution.
State ex rel. Att'y Gen. of lowa v. Autor, 991 N.W.2d 159, 163 (Iowa 2023)
(citations omitted); see also AFSCME lowa Council 61 v. State, 928 N.W.2d 21,
31 (Iowa 2019) (“Furthermore, if the statute is capable of being construed in
more than one manner, one of which is constitutional, we must adopt that
construction.”)
SLRF’s contention that Iowa Code § 306.46 is unconstitutional because
it does not provide for additional compensation for underlying landowners
cannot overcome the “strong presumption,” and this Court can and should

construe the statute in a way that finds it constitutional; ITC Midwest's initial

brief provided several approaches any one of which would do exactly that.!

1 SLRF does not make clear whether it is challenging Iowa Code § 306.46
on a facial or as-applied basis; in the end this oversight doesn’t matter as
the record in this case does not support either theory.
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The fundamental dispute between the parties, and the basis for ITC
Midwest’s cross-appeal, is the sole question this Court did not reach in its
Juckette decision. While SLRF tries to read Juckette as leaving myriad
questions unanswered, that view cannot be supported by the actual
language of the decision and the history of the arguments that were
presented. In that case, the Court — on facts similar to the present case,
including that MidAmerican Energy had not sought eminent domain
authority at the IUC - held unanimously that § 306.46 created a valid
statutory easement and that MidAmerican Energy had a right to locate
facilities in the road right-of-way. The Court rejected Juckette’s argument to
the contrary:

We now turn to Juckette’s argument that MidAmerican has no
right to place utility structures in the road right-of-way
encumbering her land or, alternatively, Mid American may not
do so without paying compensation. As we noted at the outset,
we believe section 306.46 creates a statutory easement that allows
utilities like MidAmerican to “construct, operate, repair, or
maintain [their] utility facilities within a public road right-of-
way,” Iowa Code § 306.46(1), including the right-of-way that
encumbers Juckette’s property. See Statutory Easement, Black’s
Law Dictionary 646 (11th ed. 2019) (“An easement created by a
legislative body to accommodate the public good, as for utility
services.”). There is no question, then, that MidAmerican is
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statutorily authorized to construct electric transmission lines
within the Juckette right-of-way.

Juckette, 992 N.W.2d at 222. The Court went on to describe the sole issue on
which it could not reach a majority:

The only question is whether that construction could result in a

taking that requires compensation under the Fifth Amendment

to the United States Constitution and article I, section 18 of the

Iowa Constitution. As to this question, we are evenly divided.
Id. How the Court described the issue is important, and SLRF seeks to ignore
the specifics. The Court did not say there was an open question of whether
§ 306.46 was valid or whether it was unconstitutional. It did not even frame
the question as whether § 306.46 created a taking. The “only question” is
whether utilization of § 306.46 “could result in a taking that requires
compensation.” Because the Court was evenly divided, the lower court
decision, which found that no taking occurred because the placement of
transmission lines in right-of-way was an incidental use, was affirmed by
operation of law.

SLRF attempts to respond to ITC Midwest's arguments for why

compensation is not necessary by invoking stare decisis and asserting that
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Iowa Code § 306.46 does not abrogate Keokuk Junction Ry. Co. v. IEC Indus.,
Inc., 618 N.W.2d 352 (Iowa 2000), which SLRF insists remains controlling.
This case, however, is particularly poorly situated for the application of stare
decisis, which this Court and individual justices have repeatedly observed
is “not absolute.” Bd. of Water Works Trs. v. Sac Cnty. Bd. of Supervisors, 890
N.W.2d 50, 61 (Iowa 2017) (internal citation omitted), and also at 86
(Appel, J., concurring in part and dissenting in part) (“In close cases, the
determination of whether to apply stare decisis is a matter of judgment, not
inexorable command.”); see also State v. Short, 851 N.W.2d 474, 515 (Iowa
2014) (Waterman, J., dissenting) (“not an inexorable command that prior
precedents can never be overturned”). This is surely a “close case,” given
the Court found itself evenly split on the issue in Juckette. To the extent SLRF
seeks to invoke stare decisis to preclude revisiting a constitutional issue, that
is an area where “[s]tare decisis has limited application” and where a “weak
or less strict form of stare decisis” applies. Planned Parenthood of the
Heartland, Inc. v. Reynolds, 975 N.W.2d 710, 733 (Iowa 2022)(citations

omitted). This case also compares unfavorably in terms of the applicability
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of stare decisis with cases like In re Est. of Vajgrt, where the Court noted that
“The rule of stare decisis ‘is especially applicable where the construction
placed on a statute by previous decisions has been long acquiesced in by the
legislature ....” 801 N.W.2d 570, 574 (Iowa 2011). Far from acquiescing in the
Keokuk Junction decision, just three legislative sessions later the Iowa
Legislature passed a law, now Iowa Code § 306.46, to address it.2 The most
important reason that stare decisis is not applicable here, however, is that
ITC Midwest’s position is that finding § 306.46 constitutional is consistent
with Keokuk Junction, not disregarding it. In Keokuk Junction the Court itself
noted that the result may have been different if lowa had a statute like one
that existed in Alaska. Within four years, the legislature made sure that lowa
did have such law — nearly identical in substance to that in Alaska.

SLRF then tries to shore up Keokuk Junction by extensive reliance on

Bormann v Bd. of Supervisors for Kossuth County, 584 N.W.2d 309 (Iowa 1998).

2 The suggestion in SLRF’s resistance/reply brief at pp. 23-24 that it is mere
unimportant coincidence that the Iowa Legislature passed § 306.46 just a
few years after Keokuk Junction and adopted substantially the same statute
as the Alaska statute mentioned in that case defies credibility.
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In Bormann, a nuisance waiver was granted under an immunity statute to a
farmer and that act was found to be a taking from his neighbors of a right to
compensation for a potential future nuisance, which was determined to
effectively be a kind of easement. As an initial matter, the case is easily
distinguishable: here, § 306.46 is not creating an easement — the owners of the
land along the road have already been compensated long ago for a road
right-of-way easement. The issue here is whether the Iowa legislature can
determine that the scope of that existing easement includes use for the linear
infrastructure of public utilities. On that question, Bormann offers no
opinion.

In any event, it is not clear how much of Bormann actually remains
good law. Two subsequent cases call into question the scope and future of
Bormann. First, Gacke v Pork Xtra LLC, 684 N.W.2d 168 (Iowa 2004) sharply
limited the damages available under a Bormann claim to the diminution in
the property value under standard valuation approaches. Then in 2022, in
the second case, Garrison v New Fashion Pork, 977 N.W.2d 67 (Iowa 2022), this

Court expressly overruled key portions of Gacke. Because Gacke built on and
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clarified Bormann, that logically raises questions about Bormann itself. As the
Garrison decision points out, the challenge to the underlying Bormann
easement theory was not properly preserved. But the Garrison court
nonetheless discusses the cases in similar ways, setting up the overturning
of Gacke by pointing out that both cases are “outliers” that many other courts
had declined to follow — and in those same passages, after describing the
same being true of Bormann, ending with the comment “but as we explain,
Bormann is outside the scope of this appeal.” Garrison, 977 N.W.2d at 79. This
parallel discussion of Gacke and Bormann in the process of overruling Gacke,
however, and repeatedly noting what an outlier Bormann’s easement theory
is, would not seem to bode well for Bormann as precedent.

That said, it is noteworthy that even Bormann acknowledges that “State
law determines what constitutes a property right.” It would seem to follow
that state law can, then, determine that a public good like utility
infrastructure is part and parcel of the rights in a public road right-of-way.
SLRF, undeterred, argues that the scope of an easement cannot be expanded

77

after the fact by a “third-party.” That is not entirely true, however. lowa
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law is clear that the scope of an easement can include rights beyond those
explicit in the written agreement, see SMB Investments v. lowa-Ill. Gas and
Elec. Co., 329 N.W.2d 635, 637-38 (Iowa 1983)(finding an implied “secondary
easement” for access rights), and moreover that its scope can evolve with the
times, even if the new use would look quite different from the original one.
See, e.g., Skow v. Goforth, 618 N.W.2d 275, 278 (Iowa 2000) (observing that an
easement for drive teams of horses must be construed to allow for modern
motor vehicles); McDonnell v. Sheets, 15 N.W.2d 252, 255 (Iowa 1944)(“the
grantee can avail himself of modern inventions, if by doing so he can more
fully exercise and enjoy or carry out the object for which the easement was
granted.”)?; but see contra Stew-McDev., Inc. v. Fischer, 770 N.W.2d 839 (Iowa
2009)(holding access easement over two farm parcels could not be read to
instead allow a major residential development.) The resulting test appears

to be an inexact one of magnitude and nature, as much art as science: is there

3 Notably, despite the arguable additional impacts on the fee owners of
unwritten access rights or the difference between modern motorized
vehicles using the easement rather than horse-drawn carts, no additional
payment was required when the scope of the easement was expanded
beyond the original express terms in these cases.
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an impermissible additional burden, and is the nature of the additional use
such that it is an impermissible change in use. Here, the Court should find the
additional burden and the nature of the changed use is in the permissible
category rather than something comparable to placing a residential
development on an access easement.

While ITC Midwest will not repeat all of its arguments for its three
ways the Court can find there is no taking here that were set forth in its initial
brief!, these questions of whether an additional use rises to the level of
impermissible additional burden or impermissible change in use are
intertwined with the issues of incidental use and of traditional background
restrictions.

Here, in response to the incidental use argument, SLRF relies on the
right to exclude as the property interest being burdened, and makes light of

ITC Midwest’s example that SLRF cannot exclude specific travelers on the

4 Briefly, the Court can (1) find the “if there were a statute like Alaska”
trigger in Keokuk Junction was met, negating the outcome of that case; (2)
finding that utility use of an existing road right-of-way is an incidental use;
or (3) finding utility use of road right-of-way is a traditional background
restriction on property rights once the road right-of-way itself is devoted.
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road or even persons walking along the road. But SLRF’s rejoinder misses
the mark. As a review of Iowa Code chapter 318 makes clear, the actions the
road authority controls in the road right-of-way go far beyond managing the
transportation itself. The underlying fee owner cannot make any physical
changes within the right-of-way, cannot grow crops, cannot destroy (that is,
exclude) plants the road authority has planted, cannot place fences or
ditches, cannot store anything in that space, and cannot place billboards or
signs in the right-of-way. See lowa Code § 318.3. Importantly, the fee owner
does not have the remaining power to legally allow an electric transmission
line in the road right-of-way — under Iowa Code chapter 318, only the road
authority could do so. Put differently, the impact on any right of the fee
owner is de minimis at best because those rights have been so thoroughly
abrogated by the road right-of-way itself.

It is that dominance of the highway use over any residual held by the
fee owner that is relevant here — it is relevant to the case law on takings,
because there is no cognizable added burden on the fee estate beyond what

has already been granted to the highway department and because that
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differential is relevant to the incidental use doctrine — ITC Midwest’s initial
brief discusses cases to that effect, including the district court opinion in
Juckette, this Court’s decision in McSweyn, and the extensive explanation set
out in the Bogart case from the Oklahoma Supreme Court.

When this Court in Keokuk Junction set forth five potential outcomes,
and rejected the one based on an incidental use approach, it cited other
courts that found electric lines to be an additional burden but there is
nothing in the opinion that suggests an analysis of Iowa’s own regulation of
rights-of-way was undertaken. Moreover, in Keokuk Junction the Court
tavorably cited 39 Am.Jur.2d Highways, Streets, and Bridges § 183 (1998) for
the proposition that “The general rule is that the law will not by construction
effect a grant of a greater interest than is essential for the public use.” (Emphasis
added.) But as this Court has repeatedly held, most fundamentally in S.E.
lowa Co-op Elec. v. lowa Utils. Bd., 633 N.W.2d 814 (Iowa 2001), transmission
of electricity is inherently a “public use.” And the Iowa Legislature
apparently found that the ability to facilitate such transmission by placing it

in road right-of-way was essential enough to that public use to pass § 306.46.
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A contrary result risks the lose-lose outcome where condemnation of the
fractional remaining interests of the fee landowner has less value under
accepted valuation approaches than the cost of a condemnation proceeding
for either the utility or the landowner —a money-wasting process that would
be repeated hundreds of times over by all manner of utilities, that would do
little but add costs to every ratepayer’s bills. This surely is the epitome of a
use that is “incidental” to an existing easement: one where the value of the
new burden, if any, is less than the cost to condemn it. As the Oklahoma
Supreme Court explained,

After a highway is constructed it is used generally for travel,
transportation, and transmission. As new methods of
transportation develop they are used upon the highway whether
that use is by bus, truck, or oil pipeline. When the landowner has
been compensated for the taking of the highway, it is too difficult
to follow a contention that he is additionally damaged by each
different, new, or additional use of the highway for travel,
transportation, or transmission. We conclude that the use of the
highway here under consideration, authorized by specific state
statute, enjoyed under specific supervision of the state, is wholly
within the primary law of the use of the highway and must be
held to be no such additional burden or servitude as would
entitle the abutting landowner to additional compensation. . .
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Bogart v. CapRock Commc’ns Corp., 69 P.3d 266, 272-73 (Ok. 2003)(quoting
Nazworthy v. Illinois Oil Co., 54 P.2d 642 (Ok. 1936), collecting cases holding
the same, and rejecting applicability of Loretto v. Teleprompter Manhattan
CATV Corp., 458 U.S. 419 (1982)).

Similarly, there is a relationship between the question of whether the
nature of an additional use is an impermissible change in use and ITC
Midwest’s arguments supporting deference to the legislature on defining the
scope of the interest in land and the argument that utilities in road right-of-
way are a traditional background restriction. The Iowa Legislature is not just
any private “third-party.” As the thorough brief of the amici utility
associations explains, the use of road right-of-way for public utilities of all
kinds is both widespread and longstanding. But this issue goes beyond even
utilities. Were this Court to strike or modify § 306.46, it is hard to see how
any such reasoning wouldn’t also impact statutes like Jowa Code § 320.4,
which statutorily allows companies to lay gas mains that are not regulated
by the IUC, to construct cattleways, sidewalks, and water mains along and

under primary and secondary road rights-of-way.
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With respect to the argument that the adoption of § 306.46 abrogates
the Keokuk Junction holding, the Court itself left that possibility open. The
Court began noting the approach taken in Florida (as well as in neighboring
Minnesota):

Florida has adopted this approach. See Nerbonne, N.V. v. Florida
Power Corp., 692 So.2d 928, 929- 30 (Fla.Dist.Ct.App. 1997). The
court recognized that “construction of a power line which does
not interfere with highway travel is a proper use of a highway
easement and is not regarded as imposing an additional burden
of servitude on the underlying estate.” Id. at 929 (citing Fisher v.
Golden Valley Elec. Ass'n, 658 P.2d 127, 129 (Alaska 1983)). The
Florida court adopted the rationale of earlier decisions from
Alaska, Minnesota, and Washington. Id.

Keokuk Junction, 618 N.W.2d at 356. While the Court did not adopt this
approach at the time, it acknowledged “this argument has merit.” The Court
distinguished the key case relied on in the Florida decision, however, as
follows:

The Alaska case relied on in Nerbonne can similarly be
distinguished from the present case because in Alaska, a statute
was enacted to allow utilities to use public right-of-ways without
the permission of the servient landowner. See Fisher, 658 P.2d at
130 (applying Alaska Stat. § 19.25.010 (Michie 1980)). No such
provision exists in Iowa. The sole reason the Alaska Supreme
Court validated the utility's installation of electric poles within
the easement was the presence of state legislation authorizing
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this use. Id. at 130-31. Without the aid of such legislation in Iowa,
we are clearly not prompted to make a similar decision.

Id. at 357. That is, of course, no longer true: in adopting § 306.46, the Iowa
Legislature responded by providing a statute nearly identical to that in
Alaska.

This Court has repeatedly established in its constitutional decisions
that it is obligated where possible to give a statute an interpretation that
renders it constitutional. In this case, the Court has numerous paths to just
such a result. It can find that the legislature has the authority in the first
instance to define property rights and that with the passage of an Alaska-
like statute, it has properly modified the existing road right-of-way to clarify
that it includes the right to place utility assets. It can find that the additional
burden is incidental given the existing impact of the road right-of-way. Or,
as extensively laid out in the amicus brief of the utility associations, it can
find that use of road right-of-way for utility placement is a traditional
background restriction on the remaining fee property underlying that road
right-of-way. By adopting any of these well-established approaches to

determine that no taking occurs under § 306.46, the Court can give effect to
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the policy decisions of the legislature in a way that construes them to be
constitutional. The District Court’s ruling to the contrary should be

reversed.>

II. SHOULD THE COURT HOLD THAT § 306.46 EFFECTS A
TAKING, THE PROPER REMEDY IS TO DETERMINE THE
VALUE OF THAT TAKING UNDER THE PROCEDURES IN
IOWA CODE CHAPTER 6B.

Even if this Court answers the outstanding question from Juckette that
§ 306.46 does effect a “taking that requires compensation,” that leaves the
issue of the mechanics for such compensation. On this issue, the District
Court was correct: the appropriate path would be for ITC Midwest to file

with the county to convene a compensation commission under Chapter 6B.

> While the District Court does not flesh this out, it does discuss the timing
of the easement versus the passage of § 306.46 in a manner that suggests
the District Court was influenced by a retroactivity concern. That concern
was also argued in Juckette, where it was rightly rejected. See, e.g., Docket
No. 21-1788, Brief of Intervenor ITC Midwest, LLC at 28-29. That argument
is foreclosed by this Court’s decision in Hrbek v. State, 958 N.W.2d 779
(Iowa 2021). To the extent the District Court decided based on a concern
about retroactivity, that was in error. Note that Hrbek also renders the Polk
County District Court decision in NDA Farms, which SLRF cites but which
was decided on a mistaken approach to retroactivity, inapt.
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SLRF protests that without going back to the IUC for further
proceedings, no eminent domain authority has been granted. This is,
however, incorrect. The land right for the utilities is provided by statute. If
that right is found to require additional compensation, the same statute
should be held to authorize the taking — it is all part and parcel of § 306.46.
No other approach would make sense. SLRF’s proposed approach would
allow the IUC to potentially deny approval of eminent domain effectively
disallowing utility use of road right-of-way, thereby overruling a statute,
which is beyond the authority of an administrative agency. Moreover, to the
extent the land right and the policy decision behind it were intentionally
placed by the legislature in Jowa Code chapter 306, that is not a chapter
implemented by the IUC and it does not grant IUC any authority — IUC is in
every way a stranger to that code chapter. The legislature created a separate
land right to use road rights-of-way that is outside of the IUC process. And
that is not surprising: the IUC does not adjudicate land rights.

A determination of whether the utility has acquired the

underlying land rights is beyond this scope of the Board’s

jurisdiction. It does not follow that review of routing necessarily
creates plenary real property jurisdiction for the Board, as

24



argued by Farm Bureau; rather, the nature of the review is
tailored to the utility subject matter expertise of the Board. The
Board makes no assertion of unique expertise in real property
rights. . .
See In re SOO Green HVDC Link ProjectCo, LLC, Docket No. E-22436, “Order
Granting Petition for Electric Transmission Line Franchise and Right of
Eminent Domain” (Iowa Utils. Comm’n. Sept. 13, 2023 at 10.® That the
applicant can show it has land rights or a path to such land rights is
important to the IUC’s “public use and convenience” findings because a
project that can’t be completed or is in effect a “bridge to nowhere” is to be
avoided. But the IUC’s role is to approve a route and parameters for a
transmission line. The actual land rights along that route come through

voluntary bilateral easements in which the IUC has no role, or through

condemnation outside of road right-of-way which the legislature provided

¢ This is also why SLRF is incorrect that if 306.46 is found to be a taking it
has any impact on the franchise itself; as ITC Midwest and the IUC have
explained — and as this Court implicitly had to determine to reach the
decision it did in Juckette — the franchise decision and land rights decisions
are separable.
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for in Iowa Code § 478.157, or through the scope of road right-of-way defined
by the legislature in § 306.46. Each of these is a separate path to obtaining
land rights and by legislative design only one of them involves the IUC.
Even then, under § 478.15, the IUC is not involved in compensation
whatsoever — it merely determines the scope of the easement to be
condemned. Even in that case, the compensation itself is determined by a
county compensation commission under Chapter 6B. Under § 306.46, the
legislature has already made the public use determination and cloaked the
utility with the authority necessary to occupy the property. If this Court
finds that such occupation requires compensation, all that remains to be
done is for that determination to occur as it always does through a county

compensation commission under Chapter 6B.

7 While the legislature gave the IUC a role in eminent domain, that role is
very constrained. Under § 478.15, on finding the criteria for a franchise are
met the applicant “having secured a franchise as provided in this chapter
shall thereupon be vested with the right of eminent domain” (emphasis
added) although the “extent” of such right remains subject to a
determination of need by the IUC. Width of the easement is determined by
statute, see id., and all compensation decisions still go to the county
compensation commission under Iowa Code chapter 6B.
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CONCLUSION

For the reasons set forth in ITC Midwest’s initial brief and this reply
brief (and the amicus of the utility associations), the Court should find that
the District Court erred in determining that the use by ITC Midwest of Iowa
Code § 306.46 “results in a taking requiring compensation.”

Respectfully submitted this 19th day of March, 2026.

By: /s/ Bret A. Dublinske
Bret A. Dublinske AT0002232
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