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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

I. The district court returned a verdict of guilty on the
seven counts of Sexual Abuse in the Second Degree and four
counts of Lascivious Acts with a Child. Defendant-Appellant
John Robert West argues the record lacks sufficient evidence to
support the district court’s verdicts of guilty on these charges,
including establishing that either the conduct or the result of
the alleged offenses occurred within Iowa. Was there sufficient
evidence to support the district court’s verdict of guilty on these
charges?

II. When a sentence falls within the statutory limits, the
sentence will not be disturbed on appeal unless the defendant
shows an abuse of discretion or a defect in the sentencing
procedure such as the trial court’s consideration of
impermissible factors. Defendant-Appellant John Robert West
claims the district court abused its discretion by imposing
consecutive sentences. Did the district court erred in in ordering
consecutive sentences as part of West’s sentence?



ROUTING STATEMENT

Retention by the Supreme Court is appropriate for the following
reasons: (1) the case presents substantial issues in which there
appears to be a conflict between a published decision of the lowa
Supreme Court; (2) the case presents substantial issues of first
impression; (3) the case presents fundamental and urgent issues of
broad public importance requiring prompt or ultimate determination
by the lowa Supreme Court; and (4) the case presents substantial
questions of enunciating or changing legal principles. See Iowa R.
App. R. 6.1101(2) (2024).

On appeal, Defendant-Appellant John Robert West requests
that the lowa Supreme Court retain this case to resolve the issue of
territorial jurisdiction and the proper application of Iowa Code
section 803.1, as it directly impacts the validity of West’s convictions.
The Iowa Supreme Court has previously recognized that section
803.1 expands criminal territorial jurisdiction beyond the reach of
common law, ensuring that lowa courts can prosecute crimes
occurring partly within the state’s borders. State v. Liggins, 524
N.W.2d 181, 184 (Iowa 1994). Section 803.1 framework requires

courts to determine whether either “conduct” or a “result”
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constituting an element of the offense occurred within Iowa. State v.
Rimmer, 877 N.W.2d 652, 668 (lowa 2016); State v. Serrato, 787
N.W.2d 462, 468 (lowa 2010). Furthermore, the focus of section
803.1 is strictly on the location of conduct or its consequences, rather
than whether Iowa has a general interest in the matter. State v.
Wagner, 596 N.W.2d 83, 87 (lowa 1999).

In this case, the record lacks sufficient evidence establishing
that either the conduct or the result of the alleged offenses occurred
within Iowa. Without sufficient evidence to prove that territorial
jurisdiction was properly established for each of the charges, West’s
convictions rest on an inadequate jurisdictional foundation,
potentially violating fundamental due process rights. The Ilowa
Supreme Court’s retention is essential to provide clarity on how lower
courts should apply section 803.1. More guidance from the lowa
Supreme Court is needed on this issue. The case presents
fundamental and urgent issue of broad public importance requiring
prompt or ultimate determination by the Iowa Supreme Court as well
substantial questions of enunciating or changing legal principles. See

Iowa R. App. R. 6.1101(2).
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NATURE OF THE CASE

Defendant-Appellant John Robert West appeals the judgments,
convictions, and sentences entered by the Muscatine County District
Court following a bench trial and verdict of guilty. West was convicted
of seven counts of Sexual Abuse in the Second Degree, a class B
felony, in violation of Iowa Code sections 709.1(3) and 709.3(1)(b)
(2020) and four counts of Lascivious Act with a Child, a class C
felony, in the violation of lowa Code sections 709.8(1)(a-b) (2020).
D0085, Findings of Fact, Conclusions and Verdict at 12-13
(8/30/2024); DO104, Verdict Tr. at 3:1-5:15 (8/30/2024). West was
acquitted of the charge of Indecent Contact with a Child, an
aggravated misdemeanor, in violation of Iowa Code section
709.12(1)(a) (2022). DO08S5 at 12-13; DO104 at 3:1-5:15.

On each count of Sexual Abuse in the Second Degree, the
district court sentenced West to an indeterminate term of
imprisonment not exceeding twenty-five years. D0096, Sent. Order
at 1-3(11/15/2024); D0102, Sent. Tr. at 6:18-12:6 (11/1/2024). On
each of these counts, the district court also imposed applicable
statutory surcharges and mandated that West serve a minimum of

seventy percent of the sentence before becoming eligible for parole.
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D0096, Sent. Order at 1-2 (11/15/2024); DO102, Sent. Tr. at 6:18-
12:6 (11/1/2024). DO096 at 1-3; DO102 at 6:18-12:6.

On each count of Lascivious Acts with a Child, the district court
sentenced West to an indeterminate term of imprisonment not
exceeding ten years and imposed a fine of $1,370 along with statutory
surcharges. DO096 at 1-3; DO102 at 6:18-12:6. The district court,
however, suspended the fine on these counts. DO096 at 1-3; DO102
at 6:18-12:6.

The district court ordered that the sentence for Count I of
Sexual Abuse in the Second Degree be served consecutively to the
sentences imposed for the remaining six counts of Sexual Abuse in
the Second Degree and the four counts of Lascivious Acts with a
Child, which were ordered to be served concurrently. DO096 at 1-3;
DO0102 at 6:18-12:6. Additionally, the district court ordered that the
sentences imposed in this matter be served consecutively to the
sentence imposed in Muscatine County Criminal No. FECR065895.1

DO0096 at 1-3; DO102 at 6:18-12:6.

1 Muscatine County Criminal No. FECR065895 is not part of this
appeal
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The district court further ordered West to serve a special
sentence pursuant to lowa Code chapter 903B for the rest of his life,
with eligibility for parole as provided in lowa Code chapter 906.
D0096 at 1-3; D0102 at 6:18-12:6. Furthermore, the district court
ordered West to register as a sex offender pursuant to Iowa Code
chapter 692A and determined that West lacked the reasonable ability
to pay Category B restitution. DO096 at 1-4; DO102 at 6:18-12:6.

On appeal, West contends that the district court’s verdicts
finding him guilty of seven counts of Sexual Abuse in the Second
Degree and four counts of Lascivious Acts with a Child were not
supported by sufficient evidence, particularly concerning the
territorial jurisdiction element of each charge. West further argues
that the district court failed to provide adequate reasons for the
imposition of consecutive sentences.

STATEMENT OF FACTS

Laura Clester testified that she first met Defendant-Appellant
John Robert West through a mutual friend in 2009, while she was
pregnant with D.L. DO103, Trial Tr. at 51:6-58:2 (7/23/2024). She
further stated that when D.L. was ten years old, he encountered legal

trouble for breaking into vehicles. DO103 at 51:6-58:2. In response,
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Clester explained that a friend from her church, Cindy Wheeler,
arranged for D.L. to accompany West on an over-the-road trucking
trip, with the intention of providing D.L. with a father figure. DO103
at 51:6-58:2. She further stated that it was Wheeler who initially
proposed the idea for D.L. to go on the over-the-road trucking trips
with West. DO103 at 51:6-58:2.

Clester was uncertain about the exact timing of the trip but
believed it occurred in 2020, as it took place during the COVID-19
pandemic. DO103 at 51:6-58:2. She testified that D.L. went on two
trips with West: one beginning in June and the other occurring
sometime after D.L.’s birthday, as Clester had requested that D.L.
return home in time for his birthday. DO103 at 51:6-58:2. She stated
that Wheeler would pick up D.L. from their residence in Muscatine,
Iowa, transport him to West’s truck, and later return him to the
residence once the trip was completed. DO103 at 51:6-58:2.

D.L. testified that he accompanied West on two over-the-road
trucking trips, one in June 2020 and the other in July 2020, which
concluded in August 2020. DO103 at 10:16-19:18. He admitted that,
prior to the first trip, he had never met West. DO103 at 10:16-19:18.

He stated that he traveled in West’s red semi-truck but could not
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recall the specific locations they visited, only that they delivered cargo
to various destinations and slept in the truck. DO103 at 10:16-19:18.

Regarding the first trip, which occurred before his birthday in
June, D.L. testified that the only unusual occurrence was West
applying baby oil to him. D0O103 at 10:16-19:18. According to D.L.,
West justified this by stating that his mother did not properly teach
him how to wash himself. D.L. further stated that, at the time, he
believed this behavior to be normal. DO103 at 10:16-19:18. He stated
that he believed that the first trip concluded before his birthday in
June. DO103 at 10:16-19:18.

D.L. testified that the second over-the-road trucking trip
occurred sometime after July 4, 2020, although he was uncertain of
the exact date. DO103 at 10:16-19:18. He recalled being dropped off
at a whitish building, which he believed to be a hotel. DO103 at
10:16-19:18. While he thought the location may have been in
Muscatine, he could not confirm this with certainty. DO103 at 10:16-
19:18. D.L. stated that, after being dropped off, West shaved his
private area, describing that West “used a razor and his hands.”
D0103 at 18:1-9. However, upon further questioning, D.L. admitted

that he could not recall whether West touched his penis or testicles
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during the shaving. DO103 at 18:1-9. He further testified that they
stayed at this location for one night before starting the second
trucking trip. DO103 at 10:16-19:18.

During the second trucking trip, D.L. stated that he and West
slept in the truck each night, sharing the same bunk. DO103 at 19:9-
27:25. He testified that West typically woke up before sunrise and
immediately began driving. D.L. further explained that upon waking,
he would eventually move to the passenger seat as they traveled to
various locations across the United States. DO103 at 19:9-27:25.
While he was uncertain of all the destinations visited, he specifically
recalled traveling to Pennsylvania, New Mexico, and Texas, with the
possibility of also visiting Florida. DO103 at 19:9-27:25.

D.L. stated that about a week after leaving on the second
trucking trip, things started occurring between him and West. DO103
at 19:9-27:25. He stated that he remembered West took his cell
phone away. D0103 at 19:9-27:25. West then had him sit on the
bottom bunk naked and asked if he wanted a cell phone. DO103 at
19:9-27:25. D.L. said when he said yes, West put his mouth on his
penis and began sucking it. DO103 at 19:9-27:25. He said he started

crying when this was happening and West would not let him call his
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mother. DO103 at 19:9-27:25. D.L. then stated that West put his
penis in his anus. D0103 at 19:9-27:25.

D.L. stated that he did not remember when things happened or
what happened each night. DO103 at 28:1-34:25. He estimated that
more than five times he would have perform oral sex on West. DO103
at 28:1-34:25. He further estimated that it was like probably fifteen
to twenty times that West would perform oral sex on him. DO103 at
28:1-34:25. He also stated that it was like twenty-fives maybe that
West put his penis in his anus. D0103 at 28:1-34:25. He admitted
that West did not do the same thing each night to him. D0O103 at
28:1-34:25.

Upon further questioning, D.L. confirmed that the alleged acts
involving West occurred for sure when they were in Pennsylvania, not
in lowa. DO103 at 35:3-48:11. He was unable to recall the exact dates
of these events but remained adamant that they took place while
traveling out of state. DO103 at 35:3-48:11. He further stated that he
did not remember any specific incidents occurring while in Iowa.
D0103 at 35:3-48:11. D.L. also testified that he returned to Iowa
sometime in August, though he was unsure of the precise date.

DO103 at 35:3-48:11.
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ARGUMENT

I. The district court returned a verdict of guilty on the
seven counts of Sexual Abuse in the Second Degree and four
counts of Lascivious Acts with a Child. Defendant-Appellant
John Robert West argues the record lacks sufficient evidence to
support the district court’s verdicts of guilty on these charges,
including establishing that either the conduct or the result of
the alleged offenses occurred within Iowa. Was there sufficient
evidence to support the district court’s verdict of guilty on these
charges?

A. Preservation of Error. Defendant-Appellant John Robert
West argues the record lacks sufficient evidence to support the
district court’s verdicts of guilty on the seven counts of Sexual Abuse
in the Second Degree and four counts of Lascivious Acts with a Child,
including establishing that either the conduct or the result of the
alleged offenses occurred within Iowa. Under Iowa law, a defendant
need not file a motion for judgment of acquittal to preserve error on
a challenge to the sufficiency of the evidence during a bench trial.
State v. Crawford, 972 N.W.2d 189, 197-98 (lowa 2022). West has
thus preserved error regarding the sufficiency of evidence on this
charge.

B. Standard of Review. This Court reviews sufficiency of the

evidence claims for correction of errors at law. State v. Kelso-Christy,

911 N.W.2d 663, 666 (Iowa 2018). When evaluating the sufficiency of
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the evidence, this Court considers “whether, taken in the light most
favorable to the State, the finding of guilt is supported by substantial
evidence in the record.” State v. Meyers, 799 N.W.2d 132, 138 (lowa
2011). There is substantial evidence if the evidence “would convince
a rational fact finder the defendant is guilty beyond a reasonable
doubt.” Id. This Court draws all legitimate inferences in support of
the verdict. State v. Taylor, 689 N.W.2d 116, 131 (Iowa 2004).
However, “[e]vidence which merely raises suspicion, speculation, or
conjecture is insufficient.” State v. Casady, 491 N.W.2d 782, 787
(Iowa 1992) (en banc).

This Court will consider all of the evidence, not just the evidence
supporting the verdict. State v. Fordyce, 940 N.W.2d 419, 425 (Iowa
2020). “Furthermore, the verdict will be upheld if supported by
‘substantial’ evidence, i.e., evidence which would convince a rational
trier of fact that the defendant is guilty beyond a reasonable doubt.”
State v. Elam, 328 N.W.2d 314, 319 (lowa 1982). In jury-waived
cases, the findings of fact have the effect of a special verdict and are
binding on this Court if supported by substantial evidence. See

Fordyce, 940 N.W.2d at 425.
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C. The Evidence was Insufficient to Support the District
Court’s Verdict on the seven count of Sexual Abuse in the Second
Degree and four counts of Lascivious Acts with a Child. West
argues that the evidence was insufficient to prove he committed any
of the alleged acts against D.L. while in Iowa to invoke the state's
territorial jurisdiction. West argues that the insufficiency of evidence
to establish territorial jurisdiction is a critical flaw that undermines
the validity of the convictions. The district court's erroneous reliance
on speculative and legally unsupported reasoning necessitates
reversal of the convictions. Without sufficient evidence to tie the
alleged acts to Iowa, the State failed to prove West’s guilt for these
offenses.

In this case, West was charged by Trial Information with seven
counts of Sexual Abuse in the Second Degree, a class B felony, in
violation of lowa Code sections 709.1(3) and 709.3(1)(b) (2020); four
counts of Lascivious Act with a Child, a class C felony, in the violation
of lowa Code sections 709.8(1)(a-b) (2020), and one count of Indecent
Contact with a Child, an aggravated misdemeanor, in violation of
Iowa Code section 7012(1)(a) (2020). D0022, Trial Information at 1-6

(7/19/2022). In the Trial Information, the State delineated the

21



specific manner in which West allegedly committed each offense.
DO0022 at 1-6.

It should be noted that the purpose of an indictment or
information is to apprise the defendant of the crime charged so that
the defendant may have the opportunity to prepare a defense. State
v. Willet, 305 N.W.2d 454, 457 (lowa 1981); see also State v. Kirby,
391 N.W.2d 243, 245 (Iowa 1986). Generally an information need not
detail the manner in which the offense was committed. See State v.
Grice, 515 N.W.2d 20, 22 (Ilowa 1994).

If a trial information simply charges a violation of a statute in
general terms without specifying the manner in which the offense
was committed, the State may prevail by showing that the evidence
is sufficient under any available theory. See State v. Hochmuth, 256
Iowa 442, 445, 127 N.W.2d 658, 639 (1964); State v. Smithson, 594
N.W.2d 1, 3 (Iowa 1999). However, when a crime may be committed
in different ways and the State specifies one way of committing a
crime, “the offense must be proved to have been committed in the
way charged.” Willet, 305 N.W.2d at 457; see also State v. Pexa, 574
N.W.2d 344, 347 (lowa 1998). The requirement that the State “prove

an offense in the manner charged is not an end in itself but merely a
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means of protecting a defendant from being misled by the charging
instrument.” Kirby, 391 N.W.2d at 245.

Prior to the bench trial, West filed a motion to dismiss which
alleged there is no allegation that any element of Sex Abuse in the
Second Degree charges nor Lascivious Acts with a Child charges
occurred within the State of Iowa. D0O057, Mt. to Dismiss at 4-5
(5/9/2024). Following a hearing on West’s motion, the district court
denied the motion to dismiss. D0064, Order re Motion to Dismiss at
3-4 (6/6/2024). The district court concluded that the “State must
only prove one essential element of a crime to meet the territorial
jurisdiction element requirement.” DO064 at 4. However, the district
court reserved final ruling on whether the State has met is burden of
proof since the court did not have the benefit of any testimony or
received any evidence. DO064 at 4. As such, the district court noted
it will be the decision of the trial judge to address this issue at the
close of the evidence. DO064 at 4.

Following the bench trial, the district court found West guilty
on the seven counts of Sexual Abuse in the Second Degree and four
counts of Lascivious Act with a Child. D0085, Findings of Fact,

Conclusions and Verdict at 12-13 (8/30/2024); D0104, Verdict Tr.
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at 3:1-5:15 (8/30/2024). West was found not guilty on the charge of
Indecent Contact with a Child. DO085 at 12-13; D0104 at 3:1-5:15.

On the question of territorial jurisdiction, the district court
denied West’s motion. DO0O8S5 at 7-8. The district court concluded the
following:

West, in his closing argument, moves for dismissal
on territorial jurisdiction grounds. On June 6, 2024, the
Hon. Jeffrey Bert entered a thorough order denying West’s
motion to dismiss Counts 1 through 11 for lack of
jurisdiction. Bert found that the allegation that West
shaved D.L.’s private area could constitute the crime of
Sexual Abuse in the Second Degree or the crime of
Lascivious Acts with a child. The undersigned concurs.
The circumstantial evidence establishes that West took
D.L. to the Muskie Motel in Muscatine, lowa. D.L. testified
as follows:

Q: When he was shaving your penis and testicles did
he use his hands to do that?

A. He used a razor and his hands.

This shows that West touched D.L.’s penis and
testicles with his hands and a razor. The Court cannot
conceive any manner in which a person could perform the
act of shaving someone else’s penis and testicles without
touching the other person’s penis or testicles in some
manner. The act of shaving D.L. and touching D.L.’s penis
and testicles would constitute a sex act and support the
charge of Sexual Abuse in the Second Degree. Similarly,
the acts of touching and shaving D.L.’s penis and testicles
would, under the circumstances, be done for the purpose
of arousing or satisfying the sexual desires of West and
would constitute the act of Lascivious Acts with a Child.
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D.L.’s subsequent answer of “lI do not recall” to the
question of whether West touched his penis or testicles is
not dispositive. D.L. was emotional on the stand and
clearly embarrassed as demonstrated by his demeanor,
body language, and emotion. As noted above,
circumstantial evidence supports a finding that one
cannot shave another’s “penis and testicles” without
touching the same. Additionally, circumstantial evidence
supports a finding that the act occurred at the Muskie
Motel in Muscatine, lowa. GPS coordinates show the truck
at the Muskie Motel on the date that D.L. left again with
West. West had a history of staying at the Muskie Motel
and admitted to law enforcement that it was his residence
when he was in Muscatine. D.L. described the appearance
of the property and gave directions, while testifying, to
where it is located. The directions given are consistent with
the location of the Muskie Motel. The Court agrees, based
on the credible evidence at trial, with law enforcement that
the acts of West in sexually abusing D.L. are a continuing
sex act that started in Muscatine, lowa, and ended upon
D.L.’s return to Muscatine, Iowa. Accordingly, the motion
to dismiss is denied.

DO0O085 at 7-8.

The district court subsequently concluded that the State had
proven West’s guilt on the seven counts of Sexual Abuse in the
Second Degree, stating the following:

In this case, the Court finds that the State has proven
beyond a reasonable doubt that West engaged in seven
distinct and separate sex acts with D.L. while D.L. was age
11 at the time that the crimes took place in July and
August of 2020. D.L.’s age is proven by his birthdate of
[REDACTED]. The first sex act occurred at the Muskie
Motel in Muscatine, lowa, when the Defendant shaved
D.L.’s penis and testicles. This action by West constitutes
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contact between the hand of West and the genitals of D.L.
This is a sex act. At the time it occurred, D.L. was 11 years
old.

The remaining sex acts take place at various
locations throughout the country as West traveled with the
child and continued to engage in sexual abuse. D.L.
testified that West placed his mouth on D.L.’s penis.
Additionally, West had D.L. place West’s penis in D.L.’s
mouth. D.L. also testified that West “fucked me” and
elaborated that this entailed West putting West’s penis in
D.L.’s anus. These three separate acts constitute sex acts.

The remaining three counts are satisfied by D.L.’s
testimony that once this started approximately one week
into the trip (which spanned from approximately July 6,
2020 to August 14, 2020), it occurred “nightly” and D.L.’s
testimony that D.L. probably put his mouth on West’s
penis more than five times. Additionally, D.L. estimated
that West put his mouth on D.L.’s penis 15 to 20 times.
D.L. estimated that West put his penis in D.L.’s anus 25
times. This testimony is sufficient to establish a minimum
of 3 additional sex acts took place between West and D.L.
when D.L. was 11 years of age. Accordingly, West is guilty
of 7 counts of Sexual Abuse in the Second Degree.

DO0085 at 9.

The district court then concluded that the State had proven
West’s guilt on the four counts of Lascivious Acts with a Child, stating
the following:

D.L. testified that he probably put his mouth on
West’s penis more than five times. D.L. estimated that
West put his mouth on D.L.’s penis 15 to 20 times. D.L.
estimated that West put his penis in D.L.’s anus 25 times,
and that after the first week of the trip, this occurred
nightly. D.L. also explained that these incidents would end
when West would cum. This testimony satisfies elements
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1(a) and (b) on more than the 4 occasions that are charged.
D.L. was born on [REDACTED], and was 11 years old when
this happened. D.L. and West were not married. While the
State failed to provide evidence of the West’s date of birth,
there was evidence at trial that West was a truck driver.
To be licensed, West would have to be at least 16 years of
age. The Court’s own observations of West support a
finding that he is older than 16 years of age. The fact that
the acts would end when West would cum shows that this
was done with the specific intent to arouse West’s sexual
desires. Accordingly, all of the elements of Lascivious Acts
with a Child are satisfied. As noted above, more than four
separate and distinct acts are proven by the credible
testimony of D.L. Accordingly, West is guilty of 4 counts of
Lascivious Acts with a Child.

DO0O085 at 10-11.
The district court finally concluded that the State failed to prove
West guilty on the Indecent Contact with a Child charge, by stating

the following:

In this case, the State has not proven West is 18 years or
older. The State put forth no evidence of West’s birthdate.
While it is common knowledge that one must be 16 to
obtain a driver’s license, the age to obtain a CDL is not
common knowledge. While the Court’s personal
observations would lead to a conclusion that West is over
18, those observations alone are insufficient. Accordingly,
West is not guilty of this charge.

DOO085 at 12.
West argues the record lacks sufficient evidence to support the

district court’s verdicts of guilty on the seven counts of Sexual Abuse
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in the Second Degree and four counts of Lascivious Acts with a Child,
including establishing that either the conduct or the result of the
alleged offenses occurred within Iowa.

Territorial jurisdiction to prosecute a criminal offense generally
rests in the courts of the state where the offense was committed.
State v. Liggins 524 N.W.2d 181, 184 (lowa 1994). “It is a generally
recognized principle that a statute of one state has no extraterritorial
effect beyond its borders.” Powell v. Khodari-Intergreen Co., 334
N.W.2d 127, 131 (Iowa 1983). The United States Supreme Court has
emphasized that the power of each state to enforce its own laws
implicates the state's sovereign authority:

A State's interest in vindicating its sovereign
authority through enforcement of its laws by definition can
never be satisfied by another State's enforcement of its
own laws.... [A] State must be entitled to decide that a
prosecution by another State has not satisfied its
legitimate sovereign interest.

Heath v. Alabama, 474 U.S. 82, 93 (1985). “Traditionally, at least
under the common law, jurisdiction to subject an accused to criminal

prosecution rests in the courts of the state in which the crime was

committed.” Liggins, 524 N.W.2d at 184.
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The Iowa Supreme Court has observed “Courts recognized
constitutional restraints on state territorial jurisdiction.” State v.
Rimmer, 877 N.W.2d 652, 664 (lowa 2016). “It is an essential element
of every crime, and the Due Process Clause of the Fourteenth
Amendment of the United States Constitution requires the State to
prove it beyond a reasonable doubt.” State v. Serrato, 787 N.W.2d
462, 468 (lowa 2010). “The right of defendants to be tried in the
vicinage where the crime occurred is enshrined in the Federal and
Iowa Constitutions.” See Rimmer, 877 N.W.2d at 664-65. In Rimmer,
the lowa Supreme Court addressed the historical context for vicinage
rights:

“The Sixth Amendment ... provides the right to trial
in ‘the state and district wherein the crime shall have been
committed.” ” [State v. Liggins, 524 N.W.2d 181, 184 (Iowa
1994)] (quoting U.S. Const. amend. VI). This is known as
the Vicinage Clause. See 1 [Wayne R. LaFave et al.,
Criminal Procedure § 2.6(b), at 834 (4th ed. 2015)
(hereinafter LaFave)]. Article V section 6 of the Iowa
Constitution in turn provides district courts with
jurisdiction over “civil and criminal matters arising in their
respective districts.” Liggins, 524 N.W.2d at 184 (quoting
Iowa Const. art. V, § 6). “The provision for trial in the
vicinity of the crime is a safeguard against the unfairness
and hardship involved when an accused is prosecuted in
a remote place.” United States v. Cores, 356 U.S. 4035, 407,
78 S.Ct. 875, 2 L.Ed.2d 873 ... (1958). In United States v.
Cabrales, the United States Supreme Court noted, “Proper
venue in criminal proceedings was a matter of concern to
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the Nation's founders. Their complaints against the King
of Great Britain, listed in the Declaration of Independence,
included his transportation of colonists ‘beyond [the] Seas
to be tried.”” 524 U.S. 1, 6, 118 S.Ct. 1772, 141 L.Ed.2d
1...(1998) (footnote omitted) (quoting The Declaration of
Independence para. 21 (U.S. 1776)).

Id. at 664-65 (third alteration and first omission in original) (footnote
omitted).
Iowa's criminal jurisdiction statute is found in Iowa Code
section 803.1. Section 803.1 provides,
1. A person is subject to prosecution in this state for
an offense which the person commits within or outside
this state, by the person's own conduct or that of another

for which the person is legally accountable, if:

a. The offense is committed either wholly or partly
within this state.

2. An offense may be committed partly within this
state if conduct which is an element of the offense, or a
result which constitutes an element of the offense, occurs
within this state.
Iowa Code § 803.1 (2022).
In Liggins, the lowa Supreme Court noted that section 803.1
expands criminal territorial jurisdiction beyond the reach of the
common law. Liggins, 524 N.W.2d at 184. The lowa Supreme Court

also have observed that “Entitled ‘State criminal jurisdiction,’ section

803.1 expressly extends territorial jurisdiction to prosecute crimes
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that occur only partly within our state's borders.” Rimmer, 877
N.W.2d at 668, see also lowa Code § 803.1; Serrato, 787 N.W.2d at
468. “By its terms, this statute allows territorial jurisdiction if either
‘conduct’ or a ‘result’ constituting an element of the crime occurs
within lowa.” Rimmer, 877 N.W.2d at 668. “Thus, the focus of any
application of section 803.1(1)(a) is on where the conduct or a result
of the conduct constituting an element of the offense took place, not
on whether the State of lowa has a legitimate interest in that conduct
or its consequences.” State v. Wagner, 596 N.W.2d 83, 87 (lowa
1999). Therefore, this Court must examine whether “conduct” or a
“result” constituting an element of the crimes that West was found
guilty of occurred within lowa. See Rimmer, 877 N.W.2d at 668.

The critical question before this Court is whether sufficient
evidence exists to support each count as charged in the Trial
Information and whether the conduct or result constituting an
element of the crime occurred within the jurisdiction of lowa. See
Rimmer, 877 N.W.2d at 668; Willet, 305 N.W.2d at 457. To sustain
the conviction, the State must establish every fact necessary for each
charge in the manner alleged. See State v. Meyers, 799 N.W.2d 132,

138-39 (Iowa 2011).
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1. Insufficient Evidence to Support the Sexual Abuse in
the Second Degree Charges. West was charged by Trial Information
with seven counts of Sexual Abuse in the Second Degree, a class B
felony, in violation of Iowa Code sections 709.1(3) and 709.3(1)(b)
(2020). D0022 at 1-4. Section 709.1 defines sexual abuse as any “sex
act” between persons when one of the participants is a child. Iowa
Code § 709.1 (2020). A person is guilty of sexual abuse in the second
degree when a person commits sexual abuse and the other
participant is under the age of twelve. lowa Code § 709.3 (2020). The
statute also prohibit engaging in sex acts with a child under the age
of twelve, regardless of whether the offender knew the child’s age. See
State v. Tague, 310 N.W.2d 209, 212 (Iowa 1981) (“Defendant plainly
bears the full risk of his conduct.”).

The definition of “sex act” is found in section 702.17:

The term “sex act” or “sexual activity” means any
sexual contact between two or more persons by any of the
following:

1. Penetration of the penis into the vagina or anus.

2. Contact between the mouth and genitalia or mouth

and anus or by contact between the genitalia of one

person and the genitalia or anus of another person.

3. Contact between the finger, hand, or other body
part of one person and the genitalia or anus of
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another person, except in the course of examination
or treatment by a person licensed pursuant to
chapter 148, 148C, 151, or 152.

4. Ejaculation onto the person of another.

5. By use of artificial sexual organs or substitutes
therefor in contact with the genitalia or anus.

6. The touching of a person's own genitals or anus

with a finger, hand, or artificial sexual organ or other

similar device at the direction of another person.
Iowa Code § 702.17 (2020).

“Under this statute, any single physical contact so described is
sufficient to meet the definition of ‘sex act.” State v. Constable, 505
N.W.2d 505 N.W.2d 473, 477 (1993). In other words, while multiple
acts may have occurred close in time, the legislature has determined
that each act is a separate offense by defining the crime as contact
between specified body parts of two persons. See Bryson v. State, 886
N.W.2d 860, 867 (Iowa Ct. App. 2016).

In the Trial Information, the State specified the particular
sexual act alleged to have been committed by West in connection with
each count of Sexual Abuse in the Second Degree. DO022 at 1-4. The

State alleged that West performed the following specified sex acts: (1)

placing his mouth on D.L.’s genitalia on multiple occasions (Count I);
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had D.L. place his mouth on the genitalia of West and perform oral
sex on West on multiple occasions (Count II); West performed anal
sex on D.L. by placing his penis in the anus of the child (Count III),
West performed anal sex on D.L. by placing his penis in the anus of
the child (Count IV), West digitally penetrated the anus of D.L. by
lubricating his finger and placing it in the anus of D.L. to prepare for
anal sex (Count V); West digitally penetrated the anus of D.L. by
lubricating his finger and placing it in the anus of D.L. to prepare for
anal sex (Count VI); and West ejaculated in the mouth of D.L. while
forcing D.L. to perform oral sex (Count VII). D0022 at 1-4.

The State had to prove beyond a reasonable doubt that each
specified sex act was performed either wholly or partially in the State
of lowa. See Serrato, 787 N.W.2d at 468; Rimmer, 877 N.W.2d at 668.

Before analyzing this issue, it is essential to first examine the
evidence presented during the bench trial. Laura Clester testified that
she first met West through a mutual friend in 2009, while she was
pregnant with D.L. DO103, Trial Tr. at 51:6-58:2 (7/23/2024). She
further stated that when D.L. was ten years old, he encountered legal
trouble for breaking into vehicles. DO103 at 51:6-58:2. In response,

Clester explained that a friend from her church, Cindy Wheeler,
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arranged for D.L. to accompany West on an over-the-road trucking
trip, with the intention of providing D.L. with a father figure. DO103
at 51:6-58:2. She further stated that it was Wheeler who initially
proposed the idea for D.L. to go on the over-the-road trucking trips
with West. DO103 at 51:6-58:2.

Clester was uncertain about the exact timing of the trip but
believed it occurred in 2020, as it took place during the COVID-19
pandemic. DO103 at 51:6-58:2. She testified that D.L. went on two
trips with West: one beginning in June and the other occurring
sometime after D.L.’s birthday, as Clester had requested that D.L.
return home in time for his birthday. DO103 at 51:6-58:2. She stated
that Wheeler would pick up D.L. from their residence in Muscatine,
Iowa, transport him to West’s truck, and later return him to the
residence once the trip was completed. DO103 at 51:6-58:2.

Clester acknowledged that she initially stated D.L. traveled with
West for two consecutive summers and possibly during winter break.
DO0103 at 58:5-68:21. However, she admitted uncertainty regarding
the specific dates when D.L. left with West. DO103 at 58:5-68:21. She
believed that D.L. returned a few days before his birthday when he

was ten years old but could not confirm the exact timeframe. DO103
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at 58:5-68:21. Similarly, Clester was uncertain about when D.L. left
with West again in July. DO103 at 58:5-68:21.

Additionally, Clester testified that she maintained
communication with D.L. during his over-the-road trucking trips
through Wheeler, who was in regular contact with West. DO103 at
58:5-68:21. She stated that Wheeler would provide her updates on
the trips. DO103 at 58:5-68:21. Upon returning from the second
trucking trip, Clester admitted that D.L. had initially planned to
accompany West on another trip but ultimately refused to do so.
DO0103 at 58:22-59:8.

D.L. testified that he accompanied West on two over-the-road
trucking trips, one in June 2020 and the other in July 2020, which
concluded in August 2020. DO103 at 10:16-19:18. He admitted that,
prior to the first trip, he had never met West. DO103 at 10:16-19:18.
He stated that he traveled in West’s red semi-truck but could not
recall the specific locations they visited, only that they delivered cargo
to various destinations and slept in the truck. DO103 at 10:16-19:18.

Regarding the first trip, which occurred before his birthday in
June, D.L. testified that the only unusual occurrence was West

applying baby oil to him. DO103 at 10:16-19:18. According to D.L.,
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West justified this by stating that his mother did not properly teach
him how to wash himself. D.L. further stated that, at the time, he
believed this behavior to be normal. DO103 at 10:16-19:18. He stated
that he believed the first trip concluded before his birthday in June.
D0103 at 10:16-19:18.

D.L. testified that the second over-the-road trucking trip
occurred sometime after July 4, 2020, although he was uncertain of
the exact date. DO103 at 10:16-19:18. He recalled being dropped off
at a whitish building, which he believed to be a hotel. DO103 at
10:16-19:18. While he thought the location may have been in
Muscatine, he could not confirm this with certainty. DO103 at 10:16-
19:18. D.L. stated that, after being dropped off, West shaved his
private area, describing that West “used a razor and his hands.”
D0103 at 18:1-9. However, upon further questioning, D.L. admitted
that he could not recall whether West touched his penis or testicles
during the shaving. DO103 at 18:1-9. He further testified that they
stayed at this location for one night before starting the second
trucking trip. DO103 at 10:16-19:18.

During the second trucking trip, D.L. stated that he and West

slept in the truck each night, sharing the same bunk. DO103 at 19:9-
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27:25. He testified that West typically woke up before sunrise and
immediately began driving. D.L. further explained that upon waking,
he would eventually move to the passenger seat as they traveled to
various locations across the United States. DO103 at 19:9-27:25.
While he was uncertain of all the destinations visited, he specifically
recalled traveling to Pennsylvania, New Mexico, and Texas, with the
possibility of also visiting Florida. DO103 at 19:9-27:25.

D.L. stated that about a week after leaving on the second
trucking trip, things started occurring between him and West. DO103
at 19:9-27:25. He stated that he remembered West took his cell
phone away. DO0103 at 19:9-27:25. West then had him sit on the
bottom bunk naked and asked if he wanted a cell phone. DO103 at
19:9-27:25. D.L. said when he said yes, West put his mouth on his
penis and began sucking it. DO103 at 19:9-27:25. He said he started
crying when this was happening and West would not let him call his
mother. DO103 at 19:9-27:25. D.L. then stated that West put his
penis in his anus. D0103 at 19:9-27:25.

D.L. stated that he did not remember when things happened or
what happened each night. DO103 at 28:1-34:25. He estimated that

more than five times he would have perform oral sex on West. DO103
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at 28:1-34:25. He further estimated that it was like probably fifteen
to twenty times that West would perform oral sex on him. DO103 at
28:1-34:25. He also stated that it was like twenty-fives maybe that
West put his penis in his anus. DO103 at 28:1-34:25. He admitted
that West did not do the same thing each night to him. D0O103 at
28:1-34:25.

Upon further questioning, D.L. confirmed that the alleged acts
involving West occurred for sure when they were in Pennsylvania, not
in lowa. DO103 at 35:3-48:11. He was unable to recall the exact dates
of these events but remained adamant that they took place while
traveling out of state. DO103 at 35:3-48:11. He further stated that he
did not remember any specific incidents occurring while in Iowa.
D0103 at 35:3-48:11. D.L. also testified that he returned to lowa
sometime in August, though he was unsure of the precise date.
D0103 at 35:3-48:11.

Detective Adam Raisbeck testified that truck data reports
placed West’s truck at the Muskie Motel in Muscatine, lowa, between
July 4, 2020, and July 6, 2020. D0103 at 88:3-96:5. However, he

admitted that he had no evidence to confirm that West rented a room
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at the Muskie Motel during that time or that he spent the night there
between July 4 and July 6, 2020. DO103 at 88:3-96:5.

Detective Raisbeck further acknowledged that, with the
exception of one act described by D.L., none of the alleged acts
occurred in Iowa. DO103 at 88:3-96:5. He testified that he could not
determine, nor did he have any evidence to establish, the specific
state in which the alleged acts described by D.L. took place. DO103
at 88:3-96:5. Upon further questioning, he admitted that any alleged
sexual acts that may have occurred in the truck did not take place in
Iowa. DO103 at 88:3-96:5.

Detective Jeff DeVrieze testified that he reviewed the truck data
logs from West’s semi-truck. He stated that the logs indicated West’s
semi-truck departed from Muscatine on June 3, 2020, and did not
return until June 30, 2020. D0O103 at 97:17-104:16; D0O067, State’s
Ex. 6, Vehicle Position History Listing at 109. Additionally, he
testified that the data showed the truck was in Georgia on June 24,
2020, and in Iowa on June 18, 2020, though not in Muscatine.
D0103 at 97:17-104:16; DO067 at 66-68, 78. He further stated that
the truck data logs showed that West’s semi-truck left Muscatine on

July 6, 2020. D0O103 at 97:17-104:16; DO067 at 52.
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Detective DeVrieze acknowledged that the truck data logs
merely reflect the vehicle’s location at specific times but do not
provide information regarding who was in the truck, what occurred
inside the truck, or what was happening at any particular moment.
D0103 at 104:17-114:24. He further admitted that his focus was
limited to June and July 2020 based on information received from
D.L. and a family member. DO103 at 104:17-114:24. Moreover, he
conceded that he could not state with any degree of certainty whether
any events involving D.L. and West occurred in the state of Iowa,
aside from possibly one act that was alleged to have taken place at
the Muskie Motel. DO103 at 104:17-114:24.

Given this factual record presented, there is insufficient
evidence presented at the bench trial to support the district court’s
verdict of guilty on these charges. D.L. was specific in his testimony
that none of the alleged sex acts that were the basis for the Sexual
Abuse in the Second Degree charges occurred in the State of lowa.
D.L.’s testimony is that any alleged sex acts began occurring at the
earliest when him and West were traveling in Pennsylvania. In other
words, the record lacks sufficient evidence that any sex act testified

to by D.L. was performed either wholly or partially in the State of
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Iowa. Accordingly, territorial jurisdiction for the seven counts of
Sexual Abuse in the Second Degree is lacking. See Rimmer, 877
N.W.2d at 668.

Assuming arguendo that this Court concludes that the State
has established the territorial jurisdiction element for each of the
seven counts of Sexual Abuse in the Second Degree, West further
contends that the district court’s findings of guilt on Counts V, VI,
and VII of Sexual Abuse in the Second Degree lack sufficient
evidentiary support in the record. Specifically, the State presented no
evidence to substantiate the claims in Counts V and VI, which alleged
that West digitally penetrated the anus of D.L. by lubricating his
finger and inserting it into D.L.'s anus in preparation for anal
intercourse. D.L. did not provide testimony indicating that West
would lubricate his finger and penetrate his anus to prepare for anal
Sex.

Furthermore, the record is insufficient to support the allegation
in Count VII that West ejaculated in the mouth of D.L. while
compelling D.L. to perform oral sex. D.L. was never directly asked by
the State whether West would ejaculate in his mouth while he was

performing oral sex on West. As such, the record lacks any direct
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statements or evidence from D.L. that affirmatively support the
specific claims made by the State in Count VII of Sexual Abuse in the
Second Degree.

Without more evidence, there is insufficient proof that West is
guilty beyond a reasonable doubt on these charges. The evidence was
insufficient to support a finding beyond a reasonable doubt that West
committed the Sexual Abuse in the Second Degree charge as alleged
by the State. Substantial evidence does not support the district
court’s findings of guilt. In other words, the evidence did not establish
a near certitude of guilt and West’s convictions should be vacated. As
such, the Court should remand for an order to dismiss the charges.

2. Insufficient Evidence to Support the Lascivious Acts
with a Child Charges. West was charged by Trial Information with
four counts of Lascivious Act with a Child, a class C felony, in the
violation of Iowa Code sections 709.8(1)(a-b) (2020). DO022 at 4-6.
The essential elements of the charged crime of lascivious acts with a
child are (a) the defendant, with or without the child's consent,
fondled or touched the pubes or genitals of the child, or permit or
cause a child to fondle or touch the person's genitals or pubes, or

cause the touching of the person's genitals to any part of the body of
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a child, (b) the defendant did so with the specific intent to arouse or
satisfy the sexual desires of either of them, (c) the defendant was then
sixteen years of age or older, and (d) the child was then under the age
of fourteen years. lowa Code §§ 702.5, 709.8 (2020).

In the Trial Information, the State specified the particular act
alleged to have been committed by West in connection with each
count of Lascivious Acts with a Child. DO022 at 4-6. The State alleged
that West performed the following specified acts: (1) West on multiple
occasions touched the genitalia of D.L. by performing oral sex on D.L.
(Count VIII); West had D.L. touched his genitalia by forcing D.L. to
perform oral sex on West on multiple occasions (Count IX); West
touched his genitals to the anus of D.L. by placing his penis in to the
anus of D.L. (Count X); and West touched his genitals to the anus of
D.L. by placing his penis in to the anus of D.L. (Count XI). DO022 at
4-6.

The State had to prove beyond a reasonable doubt that each
specified sex act was performed either wholly or partially in the State
of Iowa. See Serrato, 787 N.W.2d at 468; Rimmer, 877 N.W.2d at 668.

As previously outlined in subsection (1) above, D.L. testified

that the second over-the-road trucking trip occurred sometime after

44



July 4, 2020, although he was uncertain of the exact date. DO103 at
10:16-19:18. He recalled being dropped off at a whitish building,
which he believed to be a hotel. DO103 at 10:16-19:18. While he
thought the location may have been in Muscatine, he could not
confirm this with certainty. DO103 at 10:16-19:18. D.L. stated that,
after being dropped off, West shaved his private area, describing that
West “used a razor and his hands.” DO103 at 18:1-9. However, upon
further questioning, D.L. admitted that he could not recall whether
West touched his penis or testicles during the shaving. DO103 at
18:1-9. He further testified that they stayed at this location for one
night before starting the second trucking trip. DO103 at 10:16-19:18.

During the second trucking trip, D.L. stated that he and West
slept in the truck each night, sharing the same bunk. DO103 at 19:9-
27:25. He testified that West typically woke up before sunrise and
immediately began driving. D.L. further explained that upon waking,
he would eventually move to the passenger seat as they traveled to
various locations across the United States. DO103 at 19:9-27:25.
While he was uncertain of all the destinations visited, he specifically
recalled traveling to Pennsylvania, New Mexico, and Texas, with the

possibility of also visiting Florida. DO103 at 19:9-27:235.
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D.L. stated that about a week after leaving on the second
trucking trip, things started occurring between him and West. DO103
at 19:9-27:25. He stated that he remembered West took his cell
phone away. D0103 at 19:9-27:25. West then had him sit on the
bottom bunk naked and asked if he wanted a cell phone. DO103 at
19:9-27:25. D.L. said when he said yes, West put his mouth on his
penis and began sucking it. DO103 at 19:9-27:25. He said he started
crying when this was happening and West would not let him call his
mother. DO103 at 19:9-27:25. D.L. then stated that West put his
penis in his anus. DO0103 at 19:9-27:25.

D.L. stated that he did not remember when things happened or
what happened each night. DO103 at 28:1-34:25. He estimated that
more than five times he would have perform oral sex on West. DO103
at 28:1-34:25. He further estimated that it was like probably it was
fifteen to twenty times that West would perform oral sex on him.
D0103 at 28:1-34:25. He also stated that it was like twenty-fives
maybe that West put his penis in his anus. D0O103 at 28:1-34:25. He
admitted that West did not do the same thing each night to him.

D0103 at 28:1-34:25.
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Upon further questioning, D.L. confirmed that the alleged acts
involving West occurred for sure when they were in Pennsylvania, not
in lowa. DO103 at 35:3-48:11. He was unable to recall the exact dates
of these events but remained adamant that they took place while
traveling out of state. DO103 at 35:3-48:11. He further stated that he
did not remember any specific incidents occurring while in Iowa.
D0103 at 35:3-48:11. D.L. also testified that he returned to lowa
sometime in August, though he was unsure of the precise date.
D0103 at 35:3-48:11.

Detective Raisbeck testified that he could not determine, nor did
he have any evidence to establish, the specific state in which the
alleged acts described by D.L. took place. DO103 at 88:3-96:5. Upon
further questioning, he admitted that any alleged sexual acts that
may have occurred in the truck did not take place in Iowa. DO103 at
88:3-96:5.

Detective DeVrieze acknowledged that the truck data logs
merely reflect the vehicle’s location at specific times but do not
provide information regarding who was in the truck, what occurred
inside the truck, or what was happening at any particular moment.

D0103 at 104:17-114:24. Moreover, he conceded that he could not
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state with any degree of certainty whether any events involving D.L.
and West occurred in the state of lowa, aside from possibly one act
that was alleged to have taken place at the Muskie Motel. DO103 at
104:17-114:24.

Given this factual record presented, there is insufficient
evidence presented at the bench trial to support the district court’s
verdict of guilty on these charges. D.L. was specific in his testimony
that none of the alleged sex acts that were the basis for the Lascivious
Acts with a Child charges occurred in the State of Iowa. D.L.’s
testimony is that any alleged acts began occurring at the earliest
when him and West were traveling in Pennsylvania. In other words,
the record lacks sufficient evidence that any act testified to by D.L.
was performed either wholly or partially in the State of Iowa.
Accordingly, territorial jurisdiction for the four counts of Lascivious
Acts with a Child is lacking. See Rimmer, 877 N.W.2d at 668.

Assuming arguendo that this Court concludes that the State
has established the territorial jurisdiction element for each of the four
counts of Lascivious Acts with a Child, West further contends that
the district court’s findings of guilt on charges lack sufficient

evidentiary support in the record. Specifically, the district court

48



noted that the State failed to prove evidence of West’s date of birth
but concluded that since West was a truck driver, West would have
to be at least sixteen years of age. DO0O85 at 10. The district court
further concluded that its own observations of West support a finding
that he is older than sixteen years old. DO0O8S5 at 10.

“Unquestionably, a person accused of committing a crime has a
fundamental right to a fair trial by an impartial [fact finder] whose
determination of guilt or innocence is based exclusively on evidence
admitted at trial.” State v. Frank, 298 N.W.2d 324, 326 (lowa 1980).
The aspect of a fair trial implicated in the present case is the
accused's right “to have his or her guilt or innocence determined
solely on the basis of the evidence introduced at trial.” State v.
Graves, 668 N.W.2d 860, 876 (lowa 2003) (citation omitted).

In this case, the State failed to present evidence establishing
West’s date of birth. Without such evidence, it was improper to infer
West’s age. As the district court determined in relation to the
Indecent Conduct with a Child charge, the court’s personal
observations alone are insufficient to conclude that the State has
proven beyond a reasonable doubt this essential element of the

Lascivious Acts with a Child charges.
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Without more evidence, there is insufficient proof that West is
guilty beyond a reasonable doubt on these charges. The evidence was
insufficient to support a finding beyond a reasonable doubt that West
committed the Lascivious Acts with a Child charge as alleged by the
State. Substantial evidence does not support the district court’s
findings of guilt. In other words, the evidence did not establish a near
certitude of guilt and West’s convictions should be vacated. As such,
the Court should remand for an order to dismiss the charges.

II. When a sentence falls within the statutory limits, the
sentence will not be disturbed on appeal unless the defendant
shows an abuse of discretion or a defect in the sentencing
procedure such as the trial court’s consideration of
impermissible factors. Defendant-Appellant John Robert West
claims the district court abused its discretion by imposing
consecutive sentences. Did the district court erred in in ordering
consecutive sentences as part of West’s sentence?

A. Preservation of Error. Defendant-Appellant John West
argues that the district court abused its discretion when it imposed
consecutive sentences as part of his sentence. In general, matters not
raised in the trial court will not be considered for the first time on
appeal. State v. Thomas, 520 N.W.2d 311, 313 (Iowa 1994). The rule,

however, is not ordinarily applicable to void, illegal, or procedurally

defective sentences. Id. “[E|rrors in sentencing may be challenged on
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direct appeal even in the absence of an objection in the district court.”
State v. Lathrop, 781 N.W.2d 288, 293 (lowa 2010). Because West
raises challenges which asserts sentencing errors, he has preserved
error on these sentencing issues.

B. Standard of Review. This Court reviews sentencing
decisions for correction of errors at law. State v. Formaro, 638 N.W.2d
720, 724 (lowa 2002). When a sentence falls within the statutory
limits, this Court reviews the district court's imposition of
consecutive sentences for an abuse of discretion. State v. Hill, 878
N.W.2d 269, 272 (lowa 2016).

C. The District Court Abused its Discretion by Ordering
Consecutive Sentences. Defendant-Appellant John Robert West
argues that the district court abused its discretion when it imposed
consecutive sentences as part of his sentence. A sentence is imposed
following a conviction in a criminal proceeding in order to give the
defendant the maximum opportunity for rehabilitation and to protect
the community. Iowa Code § 901.5 (2021); State v. Robbins, 257
N.W.2d 63, 70 (Iowa 1977). The court has discretion within the

applicable statutory framework to determine the sentence which will
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best meet these goals. See State v. Hildebrand, 280 N.W.2d 393, 396
(Iowa 1979).

This Court has stated that the relevant factors when imposing
sentence include “‘the nature of the offense, the attending
circumstances, defendant's age, character and propensities and
chances of [the defendant's] reform.” State v. Hopkins, 860 N.W.2d
5350, 554-55 (Iowa 2015). The legislature has also specified factors to
be considered. Iowa Code § 907.5(1) (2021). Rehabilitation is a
fundamental goal of sentencing. Formaro, 638 N.W.2d at 724.

In general, when a sentencing court has options beyond the
initial decision to grant probation or impose incarceration, it must
exercise its discretion with respect to such options and give reasons
for the choices made. State v. Thomas, 547 N.W.2d 223, 225 (lowa
1996). A good sentence is one which can reasonably be explained.
State v. Matlock, 304 N.W.2d 226, 228 (lowa 1981). A sentencing
court has a duty to consider all the circumstances of a particular
case. Robbins, 257 N.W.2d at 70. In the end, the punishment must
fit the particular person and the circumstances under consideration;

each decision must be made on an individual basis, and no single
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factor will be solely determinative. State v. McKeever, 276 N.W.2d
385, 387 (lowa 1979).

In exercising its discretion, a sentencing court may not consider
facts, allegations, or offenses that are not established by the evidence
or admitted by the defendant. State v. Witham, 583 N.W.2d 677, 678
(Iowa 1998); State v. Black, 324 N.W.2d 313, 316 (lowa 1982). That
is, facts that are not proven by the State or admitted to by the
defendant, but considered by the court, amount to improper
sentencing considerations. See Black, 324 N.W.2d at 315-17.

Further, “[i]f [the lower| court in determining a sentence uses
any improper consideration, resentencing of the defendant is
required.” State v. Lovell, 857 N.W.2d 241, 243 (lowa 2014). This is
without regard to whether the improper reason may have been
“merely a ‘secondary consideration.” Id. Appellate courts “cannot
speculate about the weight” given to the improper consideration.
Lovell, 857 N.W.2d at 243. To “protect the integrity of our judicial
system from the appearance of impropriety” the sentence must be
vacated and remanded to the district court for resentencing before a

different judge. Id.
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Furthermore, the district court generally has discretion to
impose concurrent or consecutive sentences for convictions on
separate counts. State v. Criswell, 242 N.W.2d 259, 260 (Iowa 1976);
[owa Code § 901.8 (2021). The district court is required to publicly
announce whether the sentences shall be served consecutively or
concurrently. lowa Code § 901.5(9)(c) (2019). The court generally has
discretion to impose concurrent or consecutive sentences for
convictions on separate counts. State v. Delaney, 526 N.W.2d 170,
178 (Iowa Ct. App. 1994). However, the duty of a sentencing court to
provide an explanation for a sentence includes the reasons for
imposing consecutive sentences. Id. As such, the court has a duty to
provide specific reasoning regarding why consecutive sentences are
warranted in the particular case. See State v. Jacobs, 607 N.W.2d
679, 690 (lowa 2000). Therefore, the Supreme Court has concluded
that Rule 2.23(3)(d) applies to the district court’s decision to impose
consecutive sentence. State v. Hill, 878 N.W.2d 269, 274 (lowa 2016).

A two-prong approach is employed for imposing consecutive
sentences. First, the imposition of consecutive sentences may be
made where the offenses are separate and distinct. State v. Criswell,

242 N.W.2d at 260. The existence of separate offenses is only the first
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step. See lowa Code § 901.8 (2021) (“If a person is sentenced for two
or more separate offenses, the sentencing judge may order the second
or further sentence to begin at the expiration of the first or
succeeding sentence.”). West was convicted seven counts of Sexual
Abuse in the Second Degree and four counts of Lascivious Act with a
Child. DOO0O85, Findings of Fact, Conclusions and Verdict at 12-13
(8/30/2024); D0104, Verdict Tr. at 3:1-5:15 (8/30/2024). The first
step Criswell was satisfied.

But this does not end the analysis because, after determining
that separate and distinct offenses are present, the district court
must then provide specific reasoning regarding why consecutive
sentences are warranted in the particular case. See State v. Jacobs,
607 N.W.2d 679, 690 (lowa 2000); see also Iowa R. Crim. P. 2.23(d)
(2021) (“The court shall state on the record its reason for selecting
the particular sentence.”); State v. Hill, 878 N.W.2d 269, 273 (lowa
2016) (concluding that Rule 2.23(d) requires the sentencing courts to
give reasons for imposing consecutive sentences). Requiring the
sentencing court to explain its reasons for imposing a particular
sentence serves a dual purpose: “This requirement ensures

defendants are well aware of the consequences of their criminal
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actions. Most importantly, the sentence statement affords our
appellate courts the opportunity to review the discretion of the
sentencing court.” State v. Thompson, 856 N.W.2d 915, 919 (lowa
2014) (citations omitted); see also State v. Matlock, 304 N.W.2d 226,
228 (Iowa 1981) (“a good sentence is one which can reasonably be
explained; knowing why the court imposed a particular sentence is
of value to corrections authorities; and the explanation has a possible
therapeutic effect on a defendant.”).

At the sentencing hearing, the district court ordered that the
sentence for Count I of Sexual Abuse in the Second Degree be served
consecutively to the sentences imposed for the remaining six counts
of Sexual Abuse in the Second Degree and the four counts of
Lascivious Acts with a Child, which were ordered to be served
concurrently. DO096 at 1-3; D0102 at 6:18-12:6. Additionally, the
district court ordered that the sentences imposed in this matter be
served consecutively to the sentence imposed in Muscatine County

Criminal No. FECR065895.2 D0O096 at 1-3; DO102 at 6:18-12:6.

2 Muscatine County Criminal No. FECR065895 is not part of this
appeal
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To support the imposition of the consecutive sentences, the
district court stated the following:

The Court finds that the reason being that the
multitude of offenses deserves consecutive sentencing to
protect the community, to maximize Mr. West's own
rehabilitation, and to deter this type of conduct in others.

Additionally, as this is a separate victim, the Court
finds it's appropriate once again to protect the community,
maximize rehabilitation, and to deter this type of conduct
in others, and to recognize that each of the victims has a
right to see proper punishment for the offenses that Mr.
West has committed, his sentence in this matter shall be
consecutive to the sentence in FECR065895.

D0102 at 8:17-9:4. The written sentencing order also only provided
the following: “The sentences imposed under Counts 2 - 11 shall run
concurrent with each other but consecutive to the sentence imposed
under Count 1.” DO096 at 2.

The district court’s brief statement tells us nothing about how
the court arrived at consecutive sentences in this particular case.
Consequently, the brief statement by the district court in this case
does not afford this Court the opportunity to review the discretion of

the district court nor does it explain the district court’s rationale

behind the court’s choice of consecutive sentences.
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Moreover, affirmance of the district court’s justification for
consecutive sentences fails to engage in a meaningful review of the
district court’s reasoning and overlooks the well-established legal
precedent governing consecutive sentences. Any and every time that
a court must determine whether to run sentences concurrent or
consecutive with one another there will always be the existence of
separate offenses. In other words, the question as to whether to
impose concurrent or consecutive sentences is only triggered when a
defendant is convicted of separate offenses.

To use this reasoning as a basis for imposing consecutive
sentences is meaningless. Consequently, the law requiring district
court judges to state the reasons behind the imposition of a certain
sentence on the record necessitates more than a cursory statement
that there were separate offenses. The court's failure to also explicitly
state a sufficient reason for its decision to impose consecutive
sentences constitutes reversible error. See Jacobs, 607 N.W.2d at
690 (finding reversible error committed where court “provided
sufficient reasons to support its decision to impose a term of
incarceration rather than a suspended sentence” but “did not provide

reasons for its decision to impose consecutive sentences”).
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Furthermore, West argues that the boilerplate language the
district court cited is required to consider before imposing a sentence
does not satisfy the requirement of Rule 2.23(3)(d). The lowa Supreme
Court has “rejected a boilerplate-language approach that does not
show why a particular sentence was imposed in a particular case.”
State v. Thacker, 862 N.W.2d 402, 408 (lowa 2015). The district
court’s statements at the sentencing hearing and in the written
sentencing order does not articulate the rationale behind the court’s
choice of consecutive sentences. In sum, the district court’s use of
nonspecific, boilerplate language regarding the imposition of
consecutive sentences is insufficient to satisfy rule 2.23(3)(d) because
it “tells us nothing about how the district court arrived at a particular
sentence in a particular case.” See id.

What is absent in this case is an individualized reason or
reasons why the sentencing factors led the district court to believe
the consecutive sentences imposed would provide West with the best
chance at rehabilitation while also protecting the community. In
other words, the district court did not provide West with an
individualized sentencing determination and instead only provided

him with, at most, a boilerplate type sentencing that does not inform
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him of the court's rationale for consecutive sentences. See id. at 410
(concluding a sentencing explanation must be comprised of more
than boilerplate language provided in all cases); Lumadue, 622
N.W.2d at 304-05 (concluding it would be insufficient for the court
to give only the following as an explanation for the sentence imposed:
“The Court has determined that this sentence will provide reasonable
protection of the public. Probation is denied because it is
unwarranted”).

The lack of a statement of reasons for imposition of consecutive
also fails to “provide a record sufficient to allow meaningful appellate
review.” Thacker, 862 N.W.2d at 409. The general statement such as
the one employed by the district court in the present case does not
assist this Court to determine if there has been an abuse of
discretion. See State v. Cooper, 403 N.W.2d 800, 802 (Iowa Ct. App.
1987). “The present record, far from articulating the rationale behind
the court's choice of sentence, states only generalized, vague
considerations which we may assume advise every court in making
every sentencing decision.” See id.

Under these facts, this Court should conclude the imposition of

consecutive sentences was based on untenable reasons, and
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therefore, the court did abuse its discretion in reaching its sentencing
decisions. As such, this Court should conclude the district court has
not adequately stated reasons for its consecutive sentences as
required under Iowa Rule of Criminal Procedure 2.23(3)(d). See id.
“While terse reasoning can be adequate when we know the statement
in the context of the record demonstrates what motivated the district
court to enter a particular sentence, we cannot guess or simply
calculate the rough probabilities.” Id.

Looking at the record that was made during the sentencing
hearing, this Court is left to speculate how the district court exercised
its discretion to impose consecutive sentences. Again, the statements
at the sentencing hearing and in the written sentencing order did not
tie the factors for the consecutive sentences to the sentencing
decision in this case. See Lumadue, 622 N.W.2d at 305 (stating the
court should give a “rationale relating to this offense, and this
defendant's background”). “[West], and our judicial system, are not
well served by such guesswork.” Cooper, 403 N.W.2d at 802.

There is too much guesswork in this case. As such, the district
court's lack of statement of reasons for the consecutive sentences

imposed reflects an abuse of discretion. Thus, this this Court vacate
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his sentences and remand his case for resentencing. See Hill, 878
N.W.2d at 274-75.
CONCLUSION
For all of the reasons discussed in the Divisions above, the
Defendant-Appellant John Robert West respectfully requests the

Court grant him the relief that he has requested in each Division.

REQUEST FOR ORAL ARGUMENT

Counsel for Defendant-dohn Robert West respectfully requests
to be heard in oral argument if the case is retained by the Iowa
Supreme Court since an issue contained herein involves substantial
questions of enunciating or changing legal principles, necessitating
a reconsideration of the Court’s prior precedent. See lowa R. App. R.
6.1101(2) (2024).

In the event this case is transferred to the Iowa Court of
Appeals, counsel for Defendant-Appellant John Robert West request
not to be heard in oral argument since the issues raised herein would
then involve the application of existing legal principles and can be

resolved through the written briefs without the need for further
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elaboration during oral argument See Iowa R. App. P.
6.903(2)(a)(10)(2024).
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