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STATEMENT OF ISSUES PRESENTED FOR REVIEW 

I. Whether The trial court erred in finding as a matter of 
law that Iowa Code does not require a Notice of Right 
to Cure under 654.2D(2) foreclosure requirements to 
a mortgage borrower only, but only to one also signing 
the promissory note itself. In the same ruling the 
court denied Tesdall's motion for summary judgment 
based on the requirement that Notice of Right to Cure 
to Tesdall, as the mortgage borrower, be provided in 
advance of filing the petition to foreclose the 
mortgage. 

ROUTING STATEMENT 

This case should be retained by the Iowa Supreme Court under 

applicable criteria in Rule 6.1101 as this is a case primarily presenting: 

a. Substantial constitutional questions on the validity of a statute that 
would not require notice of right to cure before foreclosure of a 
real estate mortgage; and 

b. Case of first impression specifically defining borrower in the 
protection of mortgage borrowers under Section 654.2B and 
654.2D; and 

c. A case reflecting fundamentally broad public importance requiring 
ultimate resolution by the Supreme Court on the premise that a 
mortgage borrower could lose homestead rights to property 
securing a promissory note without right to cure the same. 
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NATURE OF THE CASE 

PROCEDURAL HISTORY 

This is an appeal of summary judgment ruling against Defendant 

Lynae Tesdall (hereinafter, "Tesdall") in a homestead foreclosure ruling in 

favor of New Rez LLC dba Shellpoint Mortgage Service, Inc. (hereinafter, 

"Bank") dated October 10, 2024. 

Defendant Tesdall contends the trial court erred in granting the 

bank's Motion for Summary Judgment (Doo92, Plaintiffs Cross Motion for 

Summary Judgment 6-4-2024) finding there was no genuine issue of 

material fact as to whether the Bank was required to provide notice of right 

to cure with opportunity to reinstate or restore to the borrower the 

borrower's rights under the obligation and the deed of trust or mortgage 

under Section 654.2D (5). 

The key dispute of fact is the definition of borrower. The trial court 

found that Tesdall did not sign the promissory note which was secured by 

the real estate mortgage and therefore was not "a borrower on a deed of 

trust or mortgage." Section 654.2D(2). (Do141, Ruling on Motions for 

Summary Judgment, 10-10-2024, p. 6 of 8) 

Instead, the court below found that a borrower was defined as a 

matter of law as one who has signed the promissory note and a person 
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signing the real estate mortgage only was not a borrower. Tesdall affirms 

that the Court cannot substitute the language of the real estate mortgage 

itself which identifies the "borrower" in the definition section as both 

Tesdall and the co-owner of the real estate pledged as security for the loan, 

Donald Aegerter. Since both are defined as the borrower and both are the 

owners of the real estate, Tesdall asserts both are individually a borrower 

and collectively the borrower on the real estate mortgage. (Doo19, Real 

Estate Mortgage 4-24-2023) See definition section, p. 2 and signature 

pages, pp. 15-16). 

The original Petition for Foreclosure was filed February 9, 2023. 

(Dooo1, Petition 2-9-2023) Answer of Defendant Tesdall was filed May 12, 

2023. Revised Foreclosure Decree filed by the Honorable Judge DeDra 

Schroeder on December 5, 2024. This appeal further includes the 

incorporated Ruling on Motions for Summary Judgment entered October 

10, 2024 by the Honorable Judge Rustin Davenport granting Plaintiff 

summary judgment against this Defendant, and separately denying 

summary judgment for this Defendant. Defendant Tesdall timely filed her 

Motion for Reconsideration on October 25, 2024. This appeal was filed 

December 12, 2024. 
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STATEMENT OF THE FACTS 

Bank served a Notice of Right to Cure on the promissory note only to 

signator, Donald Aegerter. (Doo94, Notice of Right to Cure, 6-4-2024) 

Bank did not file a Notice of Right to Cure on Tesdall as the other of the two 

signators on the real estate mortgage security document guaranteeing the 

promissory note and identified as "mortgage borrowers" in the mortgage 

instrument itself. (Doo19, Real Estate Mortgage 4-24-2023) See definition 

section, p. 2 and signature pages, pp. 15-16. 

The address of the borrower's residence for both co-signers on the 

real estate mortgage was the property address of 330 Sumac Road, Mason 

City, Iowa and required to be delivered to that address for each of the 

borrowers as the same was defined in Iowa Code Section 537.1201(4). The 

Co-borrower on the mortgage only changed his address, but not that of 

Tesdall and could not do so under the statute. The real estate mortgage 

itself provides that the mortgage borrowers have the right of notice to cure 

and reinstatement under such notice of any default set out therein. See 

Mortgage page Section 22 (Doo19 Real Estate Mortgage 4-24-2023, p. 15). 

The Notice of Right to Cure under the real estate mortgage reflects 

essentially the same requirements of Chapter 654.2D(2). (Doo94 Notice of 

Right to Cure, 6-4-2024) 
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It is undisputed that Tesdall did not receive any Notice of Right to 

Cure sent to her as required by Chapter 654. 

Tesdall first raised the issue of failure to give notice of right to cure in 

her Answer at page 2, paragraph 15. (D0021, Answer, 5-12-2023) On the 

third Motion for Summary Judgment ruling entered October 10, 2024, 

district court found that Tesdall was not personally obligated to pay the 

amount due on the note, therefore was not a borrower in default and the 

Notice of Right to Cure was not required to be given to her. (D0141, Ruling 

on Motions for Summary Judgment, page 6 dated October 10, 2024) 

The real estate mortgage drafted by the creditor correctly provided for 

the mortgage borrowers to be responsible for all terms and conditions 

under the promissory note to the extent of the value of real estate pledged 

to secure the promissory note. See paragraph "Transfer of Rights in the 

Property" page 3 of16 of the mortgage. (D0019 Real Estate Mortgage, 4-

24-23) This equity interest in title to the property of the mortgage 

borrowers constituted Tesdall becoming "a borrower" bh providing 

something of value to the bank as creditor in conjunction with the bank's 

granting of the funds loaned to purchase the property as listed in the 

promissory note and confirmed in the real estate mortgage itself. The 

mortgage required that borrower covenant the borrower was legally seized 
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of the estate conveyed and had the right to covey the property 

unencumbered for purposes of the real estate mortgage. The bank would 

not make a loan without clear title guarantee from the mortgagors on the 

real estate mortgage to collect on the entirety of the real estate pledged. 

"BORROWER COVENANTS" paragraph following and included in transfer 

of rights to the property section previously cited at page 3 of 16. (Doo19, 

Mortgage, 4-24-23) 

On February 9, 2023 a Petition for Foreclosure was filed by the Bank 

incorrectly listing both Aegerter and Tesdall as Defendants who had signed 

both the promissory note at paragraph 5, p 2. The Notice of Right to Cure 

was only served on Aegerter, page 4, paragraph 14. (Doo1, Petition, 2-9-

2023) 

The Warranty Deed of purchase for the real estate by Tesdall and 

Aegerter indicate both are 50% owners as tenants in common to the real 

estate and clear title to the property cannot be secured without all 

interested owners pledging the real estate to secure the promissory note. 

(D136, Joint Tenancy Warranty Deed, 9-26-2024) 

The Notice of Right to Cure is a constitutional matter of due process 

and equal protections and was raised in a hearing on the motion for 

summary judgment dated July 31, 2023. (Transcript of hearing, 7-31-2023 
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Pages 13, line 18 through Page 14, line 9; Page 16 line 25 through Page 17, 

line 18) AND (Transcript of Hearing 8-26-2024, Pages 15, line 21, to Page 

17, line 1) 

The bank argued that Aegerter is the one who lent his credit for the 

loan and therefore he was the only borrower on the loan. To the extent that 

argument deals only with the loan, it is irrelevant to a foreclosure on a real 

estate mortgage. However, Section 524.103(12) also specifically includes, 

"or any other person, including a guarantor" is deemed to be a,borrower 

under Section 524.904(3). Section 524.904(3)(b) directly acknowledges 

that extensions of credit include those granting through a first lien on a 

single family or two family residences through a mortgage are in fact 

borrowers as well. Section 524.904(1) specifically acknowledges that 

permanent loans secured by a lien on real property include provisions as 

necessary to ensure the safety and soundness of the loans and to ensure full 

and fair disclosure to borrowers of the affects of the provisions and 

agreements for these loans including provisions "permitting, requiring, or 

prohibiting" repayment of the loan. 

The summary judgment order of the trial court terminated Tesdall's 

right to trial on the merits of the matter and this appeal ensues. 
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JURISDICTIONAL STATEMENT 

Defendant Tesdall has a direct right of appeal to the final judgment 

granting summary judgment against her on October 10, 2024 and in favor 

of Bank foreclosing her property securing the real estate loan to Donald 

Aegerter. She has a right to request the reversal of the ruling against her 

motion for summary judgment by the Supreme Court without further 

proceeding, and the reversal of the granting of the motion in favor of the 

Bank subject to the existence of disputed material facts i.e. whether she is a 

borrower entitled to notice of right to cure under the statute with reversal 

and remand by the Supreme Court to conduct trial on the merits of the 

case. 

ISSUES 

I. The trial court erred in finding as a matter of law that 
Iowa Code does not require a Notice of Right to Cure 
under 654.2D(2) foreclosure requirements to a 
mortgage borrower only, but only to one also signing 
the promissory note itself. In the same ruling the 
court denied Tesdall's motion for summary judgment 
based on the requirement that Notice of Right to Cure 
to Tesdall, as the mortgage borrower, be provided in 
advance of filing the petition to foreclose the 
mortgage. 

Standard of Review: The Court reviews the trial court's ruling on 

denial of summary judgment for Tesdall de novo as a matter of law and the 

granting of summary judgment for the Bank as a review of the record in the 
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light most favorable to Tesdall as the nonmoving party. Deeds v. City of 

Marion, 914 N.W.2d 330,339 (Iowa 2018). As an equity proceeding a 

foreclosure action is subject to de novo review by the Court. 

Preservation of Error: The sole issue under appeal is the 

summary judgment determination rulings of October 10, 2024 and the 

rulings therein favorable to the Bank and adverse to Tesdall. The appeal is 

a direct challenge to the rulings on summary judgment. Lamasters v. State, 

821 N.W.2d 856, 864 (Iowa 2012) 

ARGUMENT 

This case is a simple straight-forward legal question on the definition 

of a borrower on a real estate mortgage. The statute is designed to protect 

the single family home pledged as security on the promissory note from 

collection without the opportunity for the mortgage borrower to cure the 

default and have the mortgage reinstated without foreclosure. Iowa Code 

Section 654.2D(4)(b). A promissory note without protected collateral is not 

entitled to right to cure remedy under this statute which deals solely with 

foreclosure of real estate mortgage. 

The trial court defined "borrower" as the debtor on the promissory 

note only. The trial court argued only the debtor had the obligation to 

repay the debt as a borrower. The court conferred the right to the lender to 
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collect the promissory note and the secured collateral only by giving notice 

to the borrower under the promissory note. 

In this instance, the intent the parties, as well as that statute itself, is 

clearly defined. The real estate mortgage defines the borrower on the real 

estate mortgage in the definition section, page 2, and again on the 

signature block page of the real estate mortgage, pages 14 and 15. (Doo19, 

Real Estate Mortgage, 4-24-2023). The mortgage borrowers are defined as 

the owner of the collateral for the promissory note, Tesdall and Aegerter, 

who owned the property as tenants in common as evidenced by the deed of 

purchase are together only "the" borrower. (Do136, Joint Tenancy 

Warranty Deed, 9-26-2024) 

The real estate mortgage states that the rights and obligations of the 

real estate mortgage are superseded by required local law in this case at 

paragraph 15 of the real estate mortgage (Doo19, Real Estate Mortgage, 4-

24-2023). 

Iowa law on statutory interpretation includes the distinction between 

singular and plural according to the context of use. Here , the statute 

654.2D states if a "a" borrower is delinquent, notice must be given to "the" 

borrower of the right to cure. "A'' borrower of the two listed borrowers 

would be either Tesdall or Aegerter. When either is delinquent, both must 
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receive notice of the delinquency and a required right to cure as "the" 

borrower together as a single entity. See Iowa case law on multiple parties 

constituting "the" landlord as requiring all landlords act in unison to 

terminate a farm lease against a single tenant under Iowa Code Section 

4.1(17). See Wallin v. Hurtig. 23-0267 (Iowa App. 10-11-2023) unpublished 

opinion, 997 NW 2d 900 (Iowa app. 2023) Doe v. State. 943 NW 2d 608 

(Iowa 2020) cited with approval a Colorado case Brooks v. Zabka, 450 P2d 

653, 168 Colo. 265 (Colo 1969) as follows: 

"The application for expungement must be filed in "a 
criminal case"-singular. Id. § 901C.2(1)(a ). The 
conditions prerequisite to expungement repeatedly refer 
to "the criminal case" or "the case." Id. § 901C.2(1)(a )(1), 
(3), (4), (5), .2(1)(b ). The statute's use of the definite 
article "the" particularizes "the criminal case" and "the 
case." See Nielsen v. Preap, 586 U.S. ----, ----, 139 S. 
Ct. 954, 965, 203 L.Ed.2d 333 (2019) (stating "grammar 
and usage establish that 'the' is 'a function word ... 
indicat[ing] that a following noun or noun equivalent is 
definite or has been previously specified by context.' " 
(alteration in original) (quoting Merriam-Webster's 
Collegiate Dictionary 1294 (11th ed. 2005))); Am. Bus. 
Ass'n v. Slater, 231 F.3d 1, 4-5 (D.C. Cir. 2000) ("[I]t is a 
rule of law well established that the definite article 'the' 
particularizes the subject which it precedes. It is a word 
of limitation as opposed to the indefinite or generalizing 
force of 'a' or 'an.' " (quoting Brooks v. Zabka , 168 Colo. 
265, 450 P.2d 653, 655 (1969) (en bane))); State v. 
Hohenwald , 815 N.W.2d 823, 830 (Minn. 2012) ("The 
definite article 'the' is a word of limitation that indicates 
a reference to a specific object."). "The criminal case" and 
"the case" thus must refer to a particular antecedent. 
Here, the antecedent is the singular "criminal case" in 
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which the application for expungement was filed and for 
which expungement was sought. See Iowa Code § 
901C.2(1)(a )." 

By analogy, the Bank could not give notice of right to cure to only one 

of the two persons constituting "the" borrower under the real estate 

mortgage. The trial court ignored the statutory 1nandate of giving notice of 

right to cure to both identified as mortgage borrowers by the language of 

the real estate mortgage itself. A person not signing the promissory note 

from the full payment of the promissory note, and limiting the maximum 

exposure of liability of that person to the loss of the real estate pledged as 

security to the loan does not address the separate right to cure given in the 

real estate mortgage itself and the statute which limits the right to pursue 

foreclosure until the right to cure notice is given to mortgage borrowers. 

The language of the real estate mortgage does not prevent any 

borrower from using the right to cure to protect the value of the security 

property pledged in the real estate mortgage. Again, the statute itself is 

specifically intended to protect property, as here, secured by the owner of a 

single residential property. Iowa Code Section 654.2D(8). 

Conceptually, the fact that the Bank intended only to collect the 

foreclosure of the real estate, and waived any deficiency under the 

promissory note itself would also excuse the note signer, Aegerter, from 
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entitlement of the notice of right to cure. The argument would be that 

Aegerter, like Tesdall, is no longer required to pay the promissory note in 

full, including any deficiency, but only suffer the loss of the secured 

property itself. The function and purpose of the notice of right to cure 

under Chapter 654.2D is to protect the borrower who pledged protected 

homestead residential real estate from loss of the same without opportunity 

to cure the default after specific notice of the amount required and deadline 

for payment before foreclosure is brought against them. 

The trial court's definition of "borrower" as a signor of the promissory 

note would create no protection of homestead property where the property 

pledged was owned by another person or persons entirely. No person 

would be required to be given a notice of right to cure before bringing 

foreclosure against the property. Iowa Code Section 654.2D(2) refers only 

to a borrower on a deed of trust, no reference is made to a borrower on a 

promissory note. Waiver of deficiency and proceeding in rem only is 

generally undertaken where the mortgage property is worth more than the 

unpaid balance of the real estate note, or any deficiency is deemed by the 

creditor bank to not be cost efficiency in the collection process. This is just 

where the protection of the notice of right to cure to every borrower listed 

on the real estate mortgage is most important. Tesdall has lost her right to 
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protect her equity in her home by being unable to pay the amount of the 

delinquent payment of $6,110.54 and ended up losing the entire property 

pledged to the performance of the promissory note obligations and the right 

to continue and reinstate the existing mortgage with continued occupancy 

of the family home. 

The total failure to provide one mortgage borrower pledging one-half 

interest in the security in a homestead residence is itself substantial 

prejudice to that borrower due to the failure of the creditor to provide 

notice of right to cure. 

The trial court has argued and found that Tesdall has failed to 

establish any injury or harm by the failure of the bank to give Tesdall notice 

of the deficiency, pursuant to Iowa Code Section 654.23. (Do141 Ruling on 

Motions for Summary Judgment, 10-10-2024, p. 6). 

However, this issue has been previously addressed by the Iowa Court 

of Appeals in BAC Home Loans Servicing. LP. v. Drew, 820 NW 2d 191 

(Iowa App. 2013) where the Court ruled substantial performance of notice 

of right to cure cannot be inferred or implied where no notice of right to 

cure at all is given by mailing to the required address of a party entitled to 

notice. 820 NW 2d at 191. In this case, summary judgment for Tesdall 

now is appropriate as the failure to give proper notice to Tesdall still 
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remains uncontested. There is no genuine issue of material fact present. 

Iowa R. Civ. P. 1.981(3); Clay Count;y v. Incorporated City of Spencer, 268 

NW 2d 483 (Iowa 1978.) 

Further, by separate affidavits filed on May 20, 2024 and July 3, 2024 

Tesdall has established that had she been given notice of right to cure in the 

amount of $6,110.54, she would have been able to complete payment of the 

same pursuant to the evidence of her checkbook balance from July 11, 2022 

through September 11, 2022 where her balance ranged from $15,414.33 to 

$9,353.21 never averaging less than the required amount to pay from her 

checking account alone the amount demanded in a property notice of right 

to cure dated August 10, 2022 with a due date on or before September 16, 

2022. (Doo88 Tesdall's Affidavit in Support of Motion for Summary 

Judgment, 5-20-2024; and Doo98 Affidavit in Support of Resistance to 

Plaintiffs Cross-Motion for Summary Judgment 7-3-2024), (Doo94, Notice 

of Right to Cure 6-4-2024) 

The ruling of Judge Weiland on denial of summary judgment dated 

January 12, 2024 constitutes a determination that a reasonable fact-finder 

could determine from the evidence in the light most favorable to borrower 

Tesdall that summary judgment is unavailable to the Bank as a matter of 

law. (Doo79, Order Considering Summary Judgment Ruling 1-12-2024). 
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The Ruling of Judge Weiland on reconsideration granted to Tesdall found 

persuasive the single issue that Tesdall is listed as a borrower in the real 

estate mortgage itself. Accordingly, the Court determined it should not 

have narrowed the definition of the term to exclude Tesdall, "especially on 

summary judgment." (Doo79, Order Considering Summary Judgment 

Ruling 1-12-2024 at Footnote 3, p. 2.) 

Further, the ordinary definition of borrower includes the giving of 

security in exchange for the loan by Tesdall under the dictionary definition 

of borrower set forth in Black's Law Dictionary 6th Ed., 1990, "He to 

whom a thing or money is lent at his request." The real estate mortgage at 

page 1 identifies "borrower" specifically as "Borrower is the mortgagor 

under this security agreement." It makes no mention of the person or 

persons signing the Note itself only the person providing the security 

required by the mortgage. (Doo19, Real Estate Mortgage, 4-24-2023). 

CONCLUSION 

In conclusion, Tesdall asks the Court on appeal to first reverse the 

trial court on both rulings of summary judgment and enter summary 

judgment against the bank without further proceedings as a matter of law. 

The alternate request for relief would be to find that summary 

judgments should be reversed as a matter of disputed facts where 
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exa1nining the record in the light most favorable to borrower Tesdall. The 

Court should then reverse and send the case back to the trial court for 

further proceedings. 

The finder of fact would then determine the entitlement to notice for 

right to cure for Tesdall at the time of trial on the disputed definition of 

borrower under the statute and the real estate mortgage itself. 

Tesdall firmly believes and asserts reversal and summary judgment is 

the preferred and only logical ruling under the law and should be entered 

accordingly 

NOTICE RE ORAL ARGUMENT 

Notice is hereby given that upon submission of this cause, counsel for 

Appellant requests to be heard in oral argument. The primary issues for 

oral argument are the failure of the trial court to follow the statutory and 

contractual definitions of borrower under a real estate mortgage and the 

potential finder of fact question as to whether Tesdall is a borrower under 

the real estate mortgage entitled to notice of right to cure. 

Respectfully Submitted, 
WINSTON & BYRNE 

Lawyers 
A,7/1fe~sional Cor oration 
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