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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

L Whether the District Court erred when it accepted a tax appraisal that valued
an owner-occupied property as if it were leased.

II. Whether the District Court erred when it held that the appraisal of the Board’s

expert, Mark Kenney, was more credible than the appraisals of Walmart’s
experts.
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ROUTING STATEMENT
This case should be routed to the Court of Appeals pursuant to Iowa Rule of
Appellate Procedure 6.1101 because it involves the application of established, existing

legal principles.
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NATURE OF THE CASE

This is a property tax case subject to de novo review. Below, Walmart contested
the 2023 assessment of its Marshalltown property, which was set at $13,323,780.
(D0051, Plf’s Ex. 1, CBRE Appraisal p. 39). Walmart argued that the property is
worth between $8.6 million and $9.2 million. The District Court upheld the assessed
value. (D0072, Final Order p. 15 (11/20/24). Walmart now appeals the District
Court’s factual findings and legal rulings.

First, the record plainly contradicts the District Court’s key factual finding. The
District Court accepted appraiser Mark Kenney’s valuation of the Marshalltown
property on the understanding that when Kenney based his valuation on comparable
properties, he appropriately adjusted his appraisal to account for long-term leases on
those comparable properties. (See DO072, p. 14). But Kenney expressly testified to the
contrary at least four times. (D0071, Plf.’s Post-Trial Br. pp. 6-12 (10/25/24). The
District Court’s factual error goes to the heart of this case: as a matter of law, a “fair
market value” assessment of the Marshalltown property required Kenney to adjust his
appraisal to account for the differences between fee simple and “leased fee”
properties. (I4.). By overlooking Kenney’s failure to make that adjustment, the District
Court accepted a legally deficient appraisal.

Second, Kenney’s appraisal was deficient in numerous other ways, and the
District Court erred in treating Kenney’s appraisal as more credible than the appraisals

offered by Walmart’s experts. (D0072, p. 14). Among other things, the District Court
8
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held that Kenney’s appraisal was more credible than the appraisal of Walmart’s expert,
Chris Jenkins, because Jenkins’s appraisal rested in part on three supposedly
“abnormal” comparable sales. (I, p. 3). Yet Kenney’s appraisal a/so rested on the exact
same sales. (D0062, Def.s’ Ex. F, Kenney Appraisal p. DE0151). The District Court’s
decision to fault Jenkins and favor Kenney over the use of the exact same comparable
properties is inexplicable. Then, too, Kenney’s analysis rested on distorted data—such
as mischaracterization of the condition of the subject property and comparable
properties, and mischaracterizations of the population and income data of the areas
surrounding the subject property and the comparable properties—that systematically
inflated the assessed value of the subject property. The District Court’s decision to
accept Kenney’s appraisal and to treat that flawed appraisal as the most credible
evidence in the case was error. This Court should reverse.
STATEMENT OF THE FACTS

Appellants Walmart, Inc. and Wal-Mart Real Estate Business Trust are the
owner-occupants of a Walmart store located at 2802 South Center Street,
Marshalltown, Iowa. (See DO072, p. 2). The subject property is a 214,323 square foot
retail store. The store was constructed in 1996 and is situated on a 24.70-acre site,
Parcel Number 8318-11-402-015. (Id., p. 2). The subject property is owned by
Walmart in fee simple. (D0075, Trial Tr. Day 1, at 19:21-23 (09/24/24).

For 2023 tax purposes, the Marshall County Assessor valued the subject

property at $13,323,780.00. (D0051, p. 39). The Marshall County Board of Review
9
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(“the Board”) upheld that valuation. (D0055, Plf.’s Ex. 5, Notice of Assessment p. 1).
On June 19, 2023, Walmart timely filed a petition in District Court appealing the
Board’s decision. (D0054, Plf.’s Ex. 4, Petition p. 1). The case was tried on September
24-25, 2024. (D0007, Scheduling Order, p. 1 (08/31/23).

At trial, two expert appraisers—Chris Jenkins (“Jenkins”) for Walmart and
Mark Kenney (“Kenney”) for the Board—testified concerning the value of the
property. (D0072, p. 2). Walmart also submitted an expert report from Peter Helland
(“Helland”), which was admitted into evidence. (Id.).

All parties and appraisers—and the District Court—agreed that the value of the
subject property can be established using a sales comparison approach. (See 7d., pp. 8—
9) (“lowa law establishes that the comparable sales approach is the preferred method
of determining valuation, and ‘other approaches should only be used when market
value cannot be readily determined using the comparable-sales approach’. . . the court
tinds that there is sufficient information in all three appraisals to rely on the sales
comparison approach”) (citations omitted).

Using the sales comparison approach, the valuations provided by the three

appraisers were as follows:

Assessed .
Value Kenney Jenkins Helland
$13,323,780 $18,700,000 $9,200,000 $8,600,000
(Id., p. 3).
10
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Jenkins selected eight comparable sales, with sales from Iowa and across the
nation. All eight were leased fee sales. (D0051, p. 54). Jenkins made adjustments to his
leased fee sales to take into account the difference between a fee simple sale and a
leased fee sale. (IDO075 at 34:17-22). Specifically, Jenkins made adjustments to the
extent that any lease distorted the sale price of a comparable. (D0075 at 35:1-4).
Jenkins stated that he made these adjustments to ensure he was assessing the subject
property as a fee simple property, and not as a “leased fee” property. (D0051, p. 66)
(“We are valuing the fee simple interest in the subject at market occupancy levels. We
are not to assume a lease is in place to the existing occupant of the building.”); (see a/so
DO0075 at 34:13-15) (“the lease in place can have a significant impact on what is paid
for a property. It is important to try to eliminate some of that impact ... ”).

Kenney similarly relied on leased fee comparable sales, but sharply diverged
from Jenkins on how he handled the leases. Kenney explicitly declined to make
adjustments to account for the difference between a fee simple sale and a leased fee
sale. (DO075 at 173:13-16; 177:1-5; 210:8-14; 229:22-230:3). At trial, Kenney conceded
that the sale prices of his comparables were distorted by the leases—thus, inflating the
value of his appraisal—but repeatedly disclaimed any adjustment:

Q. Do you make any downward adjustment for the fact that these stores
are leased to credit tenants long term. . . ?

A. No.

(Id. at 173:13-10).

11
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Q. ... we established that you didn’t make any deductions, downward
adjustments, for the fact that the property was leased to a credit tenant.
A. Yeah, that is right.

(Id. at 177:1-5).
Q. ... just to confirm, you didn't make any downward adjustments for
the fact that these sales had long-term leases to credit tenants? So I don't
have to ask you on every one, would you agree with me that you made

no such downward adjustment on any of these sales?
A. That's correct.

(Id. at 210:8-14).
Q. At the risk of beating a dead horse here, you didn’t adjust for these
leased fee sales, other than the market rent that we talked about and the
economic characteristics category that we talked about, but not for just

the fact that these were leased long term; right?
A. That’s correct.

(Id. at 229:22-230:3).

Notably, Kenney also conceded that, in his sales-comparison analysis, he
specifically sought out properties that were sold subject to long term leases to high
credit tenants. (Id. at 177:6-179:11). Walmart argued that this compounded the error
in Kenney’s appraisal methodology, since these types of sales are particularly likely to
inflate a sales price. (D0071, pp. 7-9).

Despite this clear testimony, the District Court held that Kenney /ad in fact
made adjustments to compensate for the fact that his comparison sales were leased
fee sales: “this court finds that Kenney made adjustments in his appraisal that take
into account the difference in value between a fee simple sale and a leased fee sale.”

(D0072, p. 11). And it found that the Board had otherwise presented sufficient

12
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evidence to uphold the assessed value. (I, p. 14). It therefore ruled in favor of the
Board and affirmed the 2023 assessed value of $13,323,780.00. (I, p. 15).

Walmart timely appealed. (D0073, p. 1).

13
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ARGUMENT

The District Court’s ruling rests on errors of fact and law, and it should be
reversed. First, the District Court ruled that Kenney “made adjustments in his
appraisal that take into account the difference in value between a fee simple sale and a
leased fee sale.” (D0072, p. 11). This ruling is contradicted by Kenney himself, who
unequivocally said the exact opposite on the witness stand no less than four times.
Kenney’s unadjusted appraisal—which failed to distinguish between the value of fee-
simple properties and the value of properties subject to long-term leases—was
deficient as a matter of law, and the District Court’s reliance on that appraisal was
legal error. That error goes to the heart of the valuation dispute in this case and
warrants reversal.

Second, Kenney’s appraisal was infected by numerous other errors, and the
District Court’s ultimate conclusion that Kenney’s appraisal was more credible than
the appraisals offered by two other experts was mistaken. In upholding Kenney’s
analysis, the District Court mischaracterized Walmart’s position concerning the use of
leased comparables, credited Kenney and faulted Jenkins for relying on the exact same
comparison properties, and mistakenly allowed for the consideration of property
renovations after the valuation date. Taken together, these errors warrant reversal as

to the District Court’s credibility determination.

14
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I. The District Court Erroneously Accepted An Appraisal Valuing
Walmart’s Owner-Occupied Property As If It Were Leased.

The crux of this case is a disagreement about how to appraise the fair market
value of Walmart’s property, which is owner-occupied, when drawing upon the sales
of similar retail properties. It is widely accepted among Iowa courts that the value of a
commercial property subject to a long-term commercial lease with a credit-worthy
tenant—which provides significant value to a prospective buyer—is not comparable
to the value of a commercial property occupied by the fee simple owner. Accordingly,
it is widely accepted that an appraisal of a fee-simple property by reference to
comparable leased fee sales must include an adjustment to account for the differences
between fee simple and leased fee properties. Failure to include such an adjustment
results in a legally deficient appraisal. See, e.g., Wellmark, Inc. v. Polk Cnty. Bd. of Rev., 875
N.W.2d 667, 682 (Iowa 2016).

The District Court mistakenly accepted Mark Kenney’s appraisal of Walmart’s
property on the understanding that Kenney had undertaken such an adjustment. In
fact, he had not—and he repeatedly testified that he had not. That factual error drove
the District Court’s acceptance of an appraisal that is deficient as a matter of law.

a. Walmart preserved error.

Walmart argued throughout trial, as well as in pre- and post-trial filings, that the
District Court should conclude that Kenney’s appraisal methodology was not

consistent with Iowa law. Walmart further identified Kenney’s errors, omissions, and

15
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misinterpretations of lowa law on cross-examination (DO0075 at 149:12-226:19,
229:17-231:22) and in post-trial briefing (D0071, pp. 6-23). Error has been sufficiently
preserved. See Meier v. Senecant, 641 N.W.2d 532, 537 (Iowa 2002).

b. Standard of review.

This Court reviews property tax appeals de novo. Boekeloo v. Bd. of Review, 529
N.W.2d 275, 276 (Iowa 1995). Appellate courts give weight to the District Court’s
findings of fact but are not bound by them. Id.; Iowa R. App. P. 6.904(3)(g).

c. Itis common ground that there are key differences between fee
simple sales and leased fee sales.

There are two types of comparable sales that are generally used to value a
commercial property: “fee simple sales” and “leased fee sales.” (See DO075 at 17:19-
18:16). As the nomenclature implies, a fee simple sale involves a property that is sold
in “fee simple.” (Id.). A leased fee sale, on the other hand, involves a property that is
sold subject to a lease. (Id.).

This issue is important for any appraisal that involves a comparable sales
analysis—the initial appraisal methodology required by lowa law, and the primary
approach utilized by all appraisers in this case. See Soifer v. Floyd Cnty. Bd. of Review, 759
N.W.2d 775, 779 n.2 (Iowa 2009). A comparable sales approach involves selecting a
handful of recent comparable sales, adjusting the sale prices to account for the
differences between the comparable property and the subject property, and using that
data to determine the “market value” of the subject property. Id at 783.

16
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Distinguishing between leased fee sales and fee simple sales is critical to this analysis
because a lease—an encumbrance on the real estate—can have a substantial impact
on the price that a property fetches on the open market. (See DO075 at 18:3-11; 172:2-
173:4); see also Wellmark, Inc., 875 N.W.2d at 682 (explaining that where a property is
“subject to a long-term lease,” that fact “cloud(s] comparability”).

In this respect, not all leased fee sales are created equal. Some leases have
little—if any—impact on a sale price. For example, if a property is sold subject to a
lease that has only one month remaining, that lease will not distort the sale price in the
same way a long-term lease would. (§ee DO075 at 34:23-25).

The experts below also agreed that the opposite is true: Some leases can have a
substantial impact on a sale price. (See D0075 at 19:1-20; 168:8-173:4). For example, if
a property is sold subject to a long-term lease to a stable tenant with a high credit
rating, that property is going to sell for more than it would in fee simple. (Id.); see, ¢.g,
Wellmark, Inc., 875 N.W.2d at 682. This is because buyers see substantial value in the
near-guaranteed income stream that comes with a large, stable, tenant. (ID0075 at 35:5-
37:18). All testifying experts agreed that this sales-price distortion can be extreme in
the commercial context, and particularly extreme in the context of a big box retail

property, with a large and extremely stable tenant, and a long-term lease, and landlord-
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triendly terms (ze., triple net or absolute net); such leased fee sales attract institutional
investors. (D0075 at 35:5-37:18; 168:8-173:4; 174:10-176:19").

All testifying experts further agreed that the lease factors—which drive higher
sale prices in the leased fee sales—do not bear on the underlying fee simple value of a
property. (D0075 at 19:16-20; 170:16-19; 172:2-7%). If an appraiser wants to account
for distorting factors, adjustments need to be made. (D0075 at 22:19-23:5; 34:17-22).
In the appraisal industry, ‘adjustments’ are used to address and offset any differences
between a subject property and a ‘comparable sale.” (D0075 at 23:6-10) (“It is really
just a process of finding comparable data that has sold, looking at actual market data
and adjusting it to make it comparable to the subject property to provide an indication

of what the value of the subject is”). Properly utilized adjustments ensure a true

' On cross examination, the Board’s expert, Mark Kenney, conceded this precise
point:
Q: [A bondable lease] is a great value in the investor market; right?
A: Yeah.
Q: They are going to pay more for the sale price, even more than a normal
long-term lease to Walmart for these extreme bondable leases; right?
A: That is likely, yeah.
(D0075 at 176:13-19).

> From cross examination of Mark Kenney:
Q: Would you agree with me that the difference in those sale prices has
nothing to do with the real estate?
A: Yeah, in those cases, Yeah.

Q: So the sale price has nothing to do with the real estate; right?
A: Yeah, most likely.
Q: It is solely related to the value of the lease; right?
A: Yes.
(D0075 at 170:16-19, 172:2-7).

18
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“apples-to-apples comparison” between properties that, in actuality, have some
differences. Sozfer, 759 N.W.2d at 783. For example, if a comparable sale is ten years
newer than a subject property, an appraiser will adjust for that fact by reducing the
sale price of the comparable property by a certain percentage for purposes of their
comparable sales analysis.

d. Iowa law requires an appraiser to make adjustments accounting for
the difference between fee simple sales and leased fee sales.

It is well settled under lowa law that the value of real property should be
measured on a fee-simple basis; any value that a lease might add to the property
cannot be considered part of the assessed value. See, eg., Walmart, Inc. v. City of
Davenport Bd. of Rev., No. 21-1018, 2023 WL 1808504 (Iowa Ct. App. Feb. 8, 2023) at *
4 (Iowa Ct. App. Feb. 8, 2023) (“The proper measure of value is what the property
would bring if sold in fee simple free and clear of any leases”); LC.M. Realty v.
Woodward, 433 N.W.2d 760, 762 (Iowa Ct. App. 1988) (holding “[w]e believe the trial
court was correct in holding that the proper measure of value is what the property
would bring if sold in fee simple free and clear of any leases”); Oberstein v. Adair Cnty.
Bd. of Rev., 318 N.W.2d 817, 821 (Iowa Ct. App. 1982) (“While rental income which
might be received from a particular lease is some evidence of the value of the demised
premises, such evidence may only be considered in determining what that value would

be, independent of the existing lease”).
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Thus, when undertaking an appraisal of a commercial property, Iowa law
requires the appraiser to account for differences in value between property that is sold
tee simple and property that is sold subject to a long-term lease. See Wellmark, Inc., 875
N.W.2d at 682 (criticizing an appraiser because “some of his comparable sales
involved property subject to a long-term lease, thus clouding comparability and raising
the question of whether the buyer was interested in the property or the income stream
generated by an advantageous lease”).

e. Kenney failed to adjust his appraisal to account for the difference
between fee simple sales and leased fee sales.

As noted above, Kenney agreed that a lease can have a distortionary impact on
the sales price of a property. (See DO075 at 168:8-173:4). Kenney further agreed that a
property sold subject to a long-term lease to a stable tenant with a high credit rating is
likely to sell for more than it would in fee simple. (Id.). Kenney also conceded that this
sales-price distortion can be particularly extreme with respect to leased fee commercial
properties, whose sales attract institutional investors. (Id. at 168:8-173:4; 174:10-
176:19). Lastly, Kenney agreed that the value attributable to a property’s lease factors
is entirely distinct from the fee simple value of the underlying real estate. (Id. at 19:16-
20; 170:16-19; 172:2-7).

Remarkably, however, Kenney confirmed that he did not make any
adjustments to account for the value added by the leases in any of the comparable

sales used to generate his appraisal. Kenney repeatedly conceded this point:

20
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Q. Do you make any downward adjustment for the fact that these stores
are leased to credit tenants long term. . . ?
A. No.

DO075 at 173:13-16).

Q. ... we established that you didn’t make any deductions, downward
adjustments, for the fact that the property was leased to a credit tenant.
A. Yeah, that is right.

DO075 at 177:1-5).

Q. ... just to confirm, you didn't make any downward adjustments for
the fact that these sales had long-term leases to credit tenants? So I don't
have to ask you on every one, would you agree with me that you made
no such downward adjustment on any of these sales?

A. That's correct.

(D0075 at 210:8-14).
Q. At the risk of beating a dead horse here, you didn’t adjust for these
leased fee sales, other than the market rent that we talked about and the
economic characteristics category that we talked about, but not for just

the fact that these were leased long term; right?
A. That’s correct.

(D0075 at 229:22-230:3). (See also DO062, p. DEO0151; D0071, pp. 8-9 (“All of
Kenney’s comparable sales were like the sales described in the hypotheticals. They
were all purchases of leased fees, with long term leases, and with high credit tenants.
Despite this fact, he made no downward adjustments to the sale prices to subtract the
independent value these leases added to the sale prices of his comparable sales”)).
Kenney further testified that the reason he did not make these adjustments is
because he intentionally valued the property with an assumption that the subject
property was leased at market rates. (See DO075 at 166:12-15 (“Q. When you did your

21
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appraisal you were assuming the subject property was leased at market rates; fair? A.
Yes.”); see also D0062, p. DE0081 (“The value opinion is based on the premise that
the property is leased at market rates and terms and is at stabilized occupancy on the
date of value”)). But the subject property is not leased at market rates. It is owner-
occupied by Walmart.

f. The District Court erred in finding that Kenney adjusted his

appraisal to account for the difference between fee simple sales and
leased fee sales.

Notwithstanding all of the above, the District Court concluded that Kenney
“made adjustments in his appraisal that take into account the difference in value
between a fee simple sale and a leased fee sale.” (D0072, p. 11). In drawing that
conclusion, the District Court noted only that Kenney “made adjustments in the
economic characteristics category,” citing boilerplate language on page 128 of
Kenney’s report. (Id.,, p. 11). But the District Court’s interpretation of Kenney’s
“economic characteristics” adjustment is directly contradicted by Kenney’s testimony.
On cross examination, Kenney confirmed that his economic characteristics
adjustment was “based on [his] conclusion that if the subject was leased it could lease
higher than what the comparable properties were leased at.” (D0075 at 159:11-
160:12). Kenney further agreed that “the sole basis for the economic characteristics
adjustment was [he] pulled a market rent calculation from the income approach and | |
said, if the subject was leased, which it is not, it could have leased at a higher rate than

the comparables.” (Id at 160:18-22). Kenney’s testimony on this point was
22
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unequivocal: “Q. I want to make sure we are clear. There is nothing else in that
economic characteristics category other than what we just discussed; is that fair? A.
That’s correct.” (Id. at 160:25-161:4). Thus, Kenney clearly testified that his economic
characteristics adjustment was #zof an adjustment for “the difference in value between
a fee simple sale and a leased fee sale.” (Cf D0072, p. 11).> The District Court’s
reliance on Kenney’s “economic characteristics” adjustment reflected a
misunderstanding about what that adjustment was designed to accomplish.

For the same reasons, the District Court’s reliance on the 2023 Walmart case
from Dallas County was misplaced. The District Court repeatedly cited the
unpublished Court of Appeals opinion in Walmart, Inc. v. Dallas Cnty. Bd. Of Rev., No.
21-1831, 2023 WL 2670039 (Iowa Ct. App. March 29, 2023). (See D0072, pp. 10-11,
13—14). The District Court went so far as to hold that “The facts undetlying Walmart,
Inc. v. Dallas County Board of Review are markedly similar to this appeal.” (Id., pp. 10-11).
The District court also adopted key factual conclusions from the Dallas County
District Court: “the [Dallas County] trial court found in examining [Kenney’s] report
that he had in fact made adjustments in the economic characteristics category that

would account for the leases. Likewise, this court finds that Kenney made adjustments

> BEven if the Court were to conclude that Kenney’s report contradicts his testimony
on this issue—which it does not—the live testimony should control. Cf. Susie v. Fanm.
Health Care of Siouxland, P.I.C., 942 N.W.2d 333 (Iowa 2020) (explaining that
deposition testimony controlled over a statement made in a Rule 1.508 report on
summary judgment). Moreover, any contradiction between Kenney’s testimony and
appraisal would undermine his credibility.
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in his appraisal that take into account the difference in value between a fee simple sale
and a leased fee sale.” (Id., p. 11).

But Kenney’s testimony in the Dallas County case was nof like his testimony
here. Whereas here Kenney openly testified at multiple points that he had 707 made
any adjustment to account for the difference between leased fee and fee simple sales,
his testimony in the Dallas County case was equivocal. This fact was critical to the
Dallas County ruling. As explained by the Court of Appeals:

Walmart argues Kenney’s appraisal cannot be relied on because he did

not make any downward adjustments to the sale prices of his

comparables to subtract the value added by the properties’ leases.

Kenney's testimony on this point was equivocal. At one point, he

testified that he “backed out” the difference in sale prices because of the

leases “throughout the process of adjustment.” Kenney explained that

he made two types of adjustments to account for the leases—

“ownership interest adjustment and economic characteristics.” The

ownership interest adjustment accounted for above or below market

rent, while the economic characteristics adjustment was to account for

the value of the lease, if Kenney “thought it was warranted.”

Walmart, Inc., 2023 WL 2670039 at *4 (emphasis added). In the case at bar, Kenney
did not—at any point—testify that any of his adjustments accounted for the
difference in value between a fee simple sale and a leased fee sale. Instead, Kenney
testified to the contrary at least four times. (D0071, pp. 6-12).

Simply put, the record in the Dallas County case is not the record in this case.
Kenney’s testimony regarding lease adjustments in the case at bar is materially

different from his testimony in the Dallas County case. Despite this fact, the Marshall

County District Court adopted the Dallas County District Court’s determinations—
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from a different trial, and a different record—about the nature of Kenney’s
adjustments. This is erroneous.

In the case at bar, Kenney also confirmed that the value added by the leases is
not captured in his market rent (i.e., “ownership interest”) adjustment. There is no
dispute that Kenney made adjustments to his leased fee comparable sales if Kenney
believed the rent rates were below “market.” Kenney described this as an “ownership
interest” adjustment, and he testified that he made upward adjustments to any
comparable sales which he believed to have leases with below market rent. (D0075 at
155:9-14). Kenney testified this was the sole basis for his “ownership interest”
adjustment. (Id. at 156:8-14).*

On cross-examination, Kenney made clear that his “ownership interest”
adjustment is not an adjustment for the existence of the lease. (Id. at 229:22-230:3) (“Q.
At the risk of beating a dead horse here, you didn’t adjust for these leased fee sales,
other than the market rent that we talked about and the economic characteristics
category that we talked about, but not for just the fact that these were leased long
term; right? A. That’s correct.”). Kenney further agreed that a long-term lease adds
independent value even if the lease is at market rent.

Q. I want you to assume the lease terms are identical and it is at market

rates . . . I want to eliminate all of the variables . . . So a 20-year lease to

Warren Buffett at market rates compared to a three-month lease to
Warren Buffett at market rates, otherwise identical buildings and

* Walmart also contends that Kenney’s “ownership interest” adjustments were
inconsistent and improper, for the reasons set forth in Part I1(d)(1).
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otherwise identical leases. The property to Warren Buffett for 20 years is

going to sell for more; right?

A. 1It’s likely.

Q. That is because the type of investors that invest and buy leased fee

properties, they value that 20-year income stream; right?

A. Yeah, sure.

(Id. at 169:12-170:3).

Nevertheless, Kenney repeatedly testified that he did 7oz adjust for the existence
of leases in his leased fee comparable sales. (I4. at 173:13-16) (“Q. Do you make any
downward adjustment for the fact that these stores are leased to credit tenants long
term, such as the hypothetical I just gave you? A. No.”).

* * *

In short, Kenney’s appraisal relied entirely on comparable /leased fee sales. But
the subject property is not a leased fee property, and it is established as a matter of
Iowa law that, to arrive at an accurate valuation, Kenney needed to adjust the value of
those leased fee comparables to account for the difference between leased fee and fee
simple properties. Kenney did not do so, and the District Court’s finding that he did
was contrary to Kenney’s express testimony. That mistake resulted in the District

Court’s acceptance of a legally deficient appraisal. That error warrants reversal.

II.  The District Court Erred When It Determined That Kenney’s Appraisal
Was More Credible Than The Appraisals Of Walmart’s Experts.

a. Walmart preserved error.
Walmart argued throughout trial, as well as in pre- and post-trial filings, that the

District Court should conclude that Kenney’s appraisal methodology was not
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competent. Walmart further identified Kenney’s errors, omissions, and
misinterpretations of lowa law on cross-examination (DO0075 at 149:12-226:19,
229:17-231:22) and in post-trial briefing (DO0071, pp. 6-23). Walmart argued
throughout trial, as well as in pre and post-trial filings, that its experts Chris Jenkins
and Peter Helland provided appraisals that were competent and analyses that were
more persuasive than Kenney’s. (Id., pp. 4-23). However, the District Court concluded
that Kenney’s appraisal “provides the more credible determination of the property’s
market value.” (D0072, p. 14). Error is preserved. Mezer, 641 N.W.2d at 537.

b. Standard of review.

This Court reviews property tax appeals de novo. Boekeloo, 529 N.W.2d at 276.
Appellate courts give weight to the District Court’s findings of fact but are not bound
by them. Id; Iowa R. App. P. 6.904(3)(g); see also Spataro v. Battani, 139 N.W.2d 396,
397 (Iowa 1966) (noting that a trial court’s credibility of witnesses cannot be accepted
“if there is a lack of evidence, even if believed, necessary to sustain that finding”).

c. The District Court’s credibility findings reflected a basic
misunderstanding of the leased fee sales problem.

1. Walmart’s experts, unlike Kenney, properly accounted for the
difference between fee simple sales and leased fee sales.

Unlike Kenney—who used leased fee sales as appraisal comparators without
adjusting for the difference between leased fee sales and fee simple sales—Walmart’s
experts based their appraisals on leased fee sales after making appropriate adjustments

for the difference in value conferred by the leases on those properties. Indeed,
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Walmart’s expert Jenkins based his analysis on many of the same leased fee properties
analyzed by Kenney, and the difference in their final valuations points up the necessity
of adjusting for the difference between leased fee and fee simple properties.

The District Court correctly found that both Jenkins and Helland presented
competent testimony pursuant to Chapter 441. (D0072, p. 14). Jenkins selected eight
comparable sales, including a mix of sales from both inside and outside of Iowa. (See
generally D0051). All eight sales were leased fee sales. (I4.) With respect to these leased
fee comparable sales, Jenkins looked for sales with “relatively short terms remaining
which minimizes the impact on the sale price as it would move closer to the fee
simple value of the real estate only as the lease nears expiration.” (D0051, p. 54).
Crucially, and unlike Kenney, Jenkins did not assume the subject property was leased.
(Id., p. 66) (“We are valuing the fee simple interest in the subject at market occupancy
levels. We are not to assume a lease is in place to the existing occupant of the
building.”). Jenkins understood the terms of the leases and, through his adjustments,
adjusted valuations downward for the distorting effect the leases had on the sales
prices of his comparable sales. Jenkins credibly and persuasively opined that the value
of the subject property as of January 1, 2023, is $9,200,000, or $42.93/SF. (1., p. 2).

The large impact a lease can have on a sale price was illustrated in Jenkins’s
report. Jenkins provided an analysis of capitalization rates which supports downward
adjustments on the valuations of properties subject to commercial leases. (Id., p. 60).

Jenkins included a table of the change in capitalization rates depending on the length
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of a lease on a leased fee sale. (Id., p. 61). Jenkins concluded that “properties with 20
to 25 years on their lease to a credit tenant would indicate a 20% to 30% downward
adjustment and properties with 6 to 8 years left on their lease would require up to
10% to 15% downward adjustments.” (Id., p. 62). The increased length of the lease
guarantees the buyer an income stream for a longer period of time. Thus, a buyer is
willing to pay that much more for the leased fee. In leased fee sales, the buyer is
paying up for the income stream via the lease, and not the underlying real estate.
Jenkins testified to this.

A. That credit quality is a very important factor for investors that are

buying real estate. Like I said, it guarantees -- or almost guarantees that

income stream will be received over the 20 years versus a different

quality tenant. It is uncertain if they will be in business over that entire

20-year period or they are able to pay the rent. There is far more

certainty and less risk of the first store versus the second store, which

causes a higher price to be paid for the first store. Q. The same with the

first hypothetical, that difference in sales price isn't attributable to the
real estate, is it? A. No. Q. Just to the lease? A. Correct.

(D0075 at 37:3-18). Jenkins makes the required adjustment for the leases in place on
his comparable sales in his “property rights” category.

Jenkins’s and Kenney’s comparable sales 1-4 are the same, providing for an
easy comparison of the two experts’ valuations. (Cozpare DO051, p. 54, with D0062, p.
DEO0151). When comparing the two adjustments grids, the effect of Kenney’s (1)
failure to make a downward adjustment for property rights, and (2) upward
adjustments for “economic characteristics” is isolated. Just looking solely at these two

adjustments on Sales 1-4, Jenkins dowmward adjusts these sales for property rights
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conveyed as follows: Sale 1, -20% ; Sale 2, -30%; Sale 3, -5%; Sale 4, -10%. (D0051,
p. 60). Kenney adjusts these same sales #pward for “economic characteristics” as
tollows: Sale 1, +10% ; Sale 2, +5%; Sale 3, +10%,; Sale 4, +5%. (D0062, p. DE0151).
To illustrate the effect of this single error in terms of dollars, the sale price on the
property in Sale 2 was $17,830,107. Instead of downward adjusting the sale price by
30% for property rights, Kenney upward adjusted it by 5% in his economic
characteristics category. (Id.). Thirty-five percent of $17,830,107 1s $6,240,537. All of
Kenney’s adjusted comparable sales are grossly inflated. His “leased fee” wvalue
premise is not only contrary to Iowa law, but is also far less credible than Jenkins’s
analysis. The District Court erred in crediting Kenney over Jenkins.

2.  The District Court fundamentally misunderstood Walmart’s
expert evidence and argument.

As explained above, Jenkins provided compelling expert testimony in support
of Walmart by taking many of #he same leased sale properties that Kenney examined
and then (correctly) adjusting the valuation of those properties to account for the
difference between fee simple and leased fee properties. Walmart did not reject
Kenney’s use of leased fee comparables; it rejected Kenney’s legally deficient use of
unadjusted leased fee comparables.

In its ruling, however, the District Court erroneously concluded that it “rejects
Walmart’s argument that only fee-simple sales, where the property is not subject to a

lease, should be used as comparable sales.” (D0072, p. 10). Yet Walmart never argued
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that only fee-simple sales should be used as comparable sales. In fact, gero out of the
eight comparable sales used by Walmart’s testifying expert, Jenkins, were fee-simple
sales—uall eight were leased fee sales. (D0051, p. 54).° The District Court’s contraty
reasoning reflects a fundamental misunderstanding of Walmart’s arguments and
compels reversal.

Walmart repeatedly asserted in post-trial briefing that leased fee sales could be
used as comparables—and exclusively were used by its expert, Jenkins—as long as
required adjustments were made. (See e.g. D0071, p. 4-5) (“All eight sales were leased
fee sales.... Jenkins understood the terms of the leases and, through his adjustments,
adjusted downward for the distorting effect the leases had on the sales prices of his
comparable sales.”). Walmart never argued against the use of leased fee sales as
comparables. Instead, Walmart argued in the District Court—as it does in this
Court—that a fee simple property cannot be valued as 7f it were leased, so if leased fee
sales are used in a comparable sales analysis, adjustments must be made to account for
the substantial, distinct value that the lease adds to the sale price.

In its haste to justify its decision to credit Kenney’s testimony over Jenkins’s
testimony, the District Court also incorrectly found that three of Jenkins’s comparable

sales (a Walmart in Manitowoc, Wisconsin; a Fleet Farm in Mason City, lowa; and a

> The District Court also confusingly asserted that “Jenkins utilized eight comparable
sales in order to reach his opinion of value regarding the subject property. Three of
the comparables were leased fee sales, and one was a leaseback transaction.” (D0072,
p. 3). In reality, as discussed, all eight of the comparable sales used by Jenkins were
leased fee sales. (D0051, p. 54; DO075 at 77:25-78:2).
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Walmart in York, South Carolina) were “abnormal” sales. (See D0072, pp. 3, 14).
Specifically, the Court concluded that the Manitowoc sale was abnormal because it
was sold by Jenkins’s employer, and that the Mason City and York sales were
abnormal because they were part of a two-property portfolio sale. (Id., p. 3.
“Abnormal” sales are defined by Iowa Code § 441.21(b)(1) as including, “sales to
immediate family of the seller, foreclosure or other forced sales, contract sales,
discounted purchase transactions or purchase of adjoining land or other land to be
operated as a unit.” Iowa Code § 441.21(b)(1). Iowa law does not support the District
Court’s characterization of the Manitowoc, Mason City and York sales as “abnormal.”
(See DO051, p. 57-59; ¢ D0O072, pp. 3, 14). And even if it did, abnormal sales may still
be used in an appraisal if they are “adjusted to eliminate the effect of factors which
distort market value.” Iowa Code § 441.21(b)(1). And in any event, all of those sales
(the Manitowoc, Mason City, and York sales) were also used by Kenney as a basis for his
appraisal, as Walmart identified in its post-trial brief. (See D0071, p. 13). The District
Court’s decision to credit Kenney’s testimony over Jenkins’s testimony because
several sales used by Jenkins were “abnormal” was erroneous in light of the point that
Kenney relied on these exact comparable sales.

The District Court’s mischaracterization of Walmart’s central argument, and its
decision to credit Kenney’s testimony over Jenkins’s testimony, reflects a basic lack of

understanding regarding the parties’ presentations on the central question at issue
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here. For that reason, the District Court’s decision crediting Kenney over Jenkins
should be reversed.

d. The District Court’s acceptance of Kenney’s appraisal endorsed other
serious errors, omissions, and inconsistencies.

The District Court improperly categorized errors in Kenney’s report as “mere
differences in expert opinion.” (D0072, p. 13). But Kenney testified that he had used
incorrect data for his location adjustments and conceded it was an error. The result
was a valuation based upon erroneous data which rendered his entire conclusion
unreliable. Other adjustments made by Kenney in his comparable sales analysis suffer
from various errors, omissions, and inconsistencies, further rendering his appraisal
unreliable and incompetent. In accepting Kenney’s analysis, the District Court
endorsed an appraisal that was erroneous on its face. Reversal is warranted.

1. Kenney made errors in his “ownership interest” adjustments.

With respect to his “ownership interest” adjustment, Kenney testified that he
made upward adjustments to all his comparable sales, save one, because he considered
the leases in place to be burdened by below-market rent. (See DO075 at 155:9-14). He
testified this was the sole basis for this adjustment. (See Id. at 156:8-14). Kenney
assumed the rent in the leases attached to his comparable sales was below-market
because the leases were negotiated in years before the sale dates. (Id. at 157:15-158:8;

184:9-18). Kenney’s implicit, erroneous assumption is that rent for commercial real
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estate always goes up, in every market, over time. That assumption is not supported
by his appraisal, nor could it be, because it is plainly untrue.

The lease on Sale 1 (the Manitowoc property), for example, started in 2013, ten
years before the property sold in 2023. (D0062, p. DE0139). Kenney determined that
the rent on the Manitowoc property was below-market when it sold in 2023 solely
because the lease was ten years old at the time of the sale. He had not seen the lease.
(D0075 at 157:13-159:7). He did not know material lease terms such as whether the
rent was fixed, whether it included an option to purchase, whether the landlord was
required to make improvements to the property, etc. (Id.). Was the rent above market
when negotiated in 2013? Had the rent been adjusted over time? Kenney did not
know. Nor was there anything in his appraisal that even established what the relevant
“market rent” was. Without that information, there was no baseline by which a
“below market” determination could be made. The same is true with the similar
upward adjustments he made on seven of his eight comparable sales.

Kenney was not even consistent with his “time has passed so market rent must
have increased” ownership adjustments. For example, the leases on Sale 1 and Sale 3
were ten and nine years old, respectively, at the time the properties sold. (D0062, p.
DEO0151). He included 5% upward adjustments for ownership interest on these sales.
Compare this to the lease on Sale 5, which was only five years old at the time the
property sold. By Kenney’s logic, because the Sale 5 lease was only five years old, any

upward adjustment should be less than the 5% adjustments he made on the older
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leases in place on Sales 1 and 3. Instead, he made a 20% upward adjustment. (Id., p.
DEO0151). When questioned about this inconsistency, Kenney had no coherent
explanation, other than to advert to his own “subjective opinion™:

Q. You have the lease start date there of 2015. The sale happened in
2020. Only five years had passed; right? A. Yes. Q. How do you derive a
20 percent upward adjustment below market ran on a lease that is only
five years old? A. Well, that is what it appeared to be, well below market.
So I adjusted it 20 percent. Q. Based on the passage of time is what you
told us; right? A. Yeah. Q. Anything else that would explain that
adjustment? A. No. Q. You have got adjustments that are smaller on
other leases that were older, though. How do you square that? A. Well,
that's -- that was just my subjective opinion on that one. Q. I thought
you told us it was solely on the passage of time? A. Yeah, well, it is
always considering my opinion and subjective analysis. Q. Any other
information you can disclose to us that explains how you made those
below-market run adjustments? A. No.

(DO0075 at 217:13-218:15).

Even under Kenney’s own flawed methodology the ownership interest
adjustment he made to Sale 2 was erroneous, which he expressly admitted on cross
examination. Sale 2 was a Mills Fleet Farm in Mason City. (Id. at 185:4-16). Kenney
made an upward ownership interest adjustment of 10% because he believed the rent
was below-market. (Id. at 184:9-14). He made this adjustment, again, based solely on
the passage of time, as he assumed the lease began in 2002. (Id. at 184:15-24).
However, in his own write-up of the sale, he noted a new absolute net lease was
entered into by the parties at the time of the sale in 2022. (Id. at 185:4-7). The lease

was not twenty years old, it was brand new. Kenney admitted this was an error and
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admitted that it resulted in a $1.7 million-dollar erroneous upward adjustment. (Id. at
185:11-10).
2. Kenney made errors in his “market conditions” adjustments.

Kenney made upward adjustments to Sales 5-8 for “market conditions.”
(D0062, p. DE0151). The adjustments were justified, he argued, because the market
conditions for big box properties were better on the effective date (January 1, 2023)
than the market conditions at the time Sales 5-8 occurred. (Id4. at 219:5-15). He cited
the pandemic as the basis for his conclusion that the market conditions for the earlier
sales were worse. (Id. at 219:10-15). But Sale 5 occurred in May of 2020, and was
negotiated before the disruptions caused by the pandemic. (Id. at 220:18-221:2). And
his Sales 6-8 all occurred in 2079. The market conditions in 2019 could not have been
negatively impacted by a pandemic that began in 2020.

Kenney’s implicit conclusion that January 1, 2023, was a time of favorable
market conditions is also baseless. As Jenkins explained in his appraisal (D0051, p. 62-
74) and in his testimony (DO0075 at 43:22-44:9), the latter part of 2022—immediately
preceding the effective date—was a time of rapidly rising interest rates. Numerous big
box stores in Iowa had closed in the years preceding January 1, 2023, including
Kmart, Sears, Younkers, Shopko, Gordmans, and Toys R Us. (D0051, p. 64). Because
of these factors, Jenkins properly made a negative 1% adjustment annually to his sales.
(Id). Kenney’s large upward adjustments are unsupported by any evidence, are

illogical, and are erroneous.
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3. Kenney made errors in his “location” adjustments.

Kenney’s location adjustments were based on misleading and inaccurate data.
First, Kenney used population and income data pulled from a three-mile radius
surrounding the properties rather than a wider radius appropriate for a big box retail
store. This was particularly misleading because the subject property is located in a
small town surrounded by sparsely populated agricultural land, while most of his
comparison properties were located in the densely populated exurbs of large
metropolitan areas. A potential buyer of a 214,000 square foot retail store is going to
consider regional demographics, not neighborhood-level data. Kenney conceded that
customers of a big box retail store draws customers from a wide, regional range.
(DO0075 at 187:13-16). As shown in Exhibit 7, when the proper population numbers
are applied, they support dowmward adjustments to the valuation of the subject
property, not #pward adjustments. (See generally D0057, Plf’s Ex. 7, Comparable
Demographics). Second, Kenney compared the average household income surrounding
the subject property with the edian household income of the comparison properties.
Average household income is far higher, in every market, than median household
income. (See Id., p. 1). This is highly misleading and indefensible. Again, when apples-
to-apples income statistics are applied, they support downward location adjustments for
the subject property, not #pward. (See id.).

For example, as to Sale 2, Kenney included an upward adjustment of 10% for

“location,” meaning he viewed Marshalltown as a superior location to Mason City.
37

4927-9495-0463, v. 1



(D0075 at 185-186). Kenney made this adjustment, as he did with each sale, by
comparing the demographics of Marshalltown to the demographics of each
comparable sale location. (I4. at 185:22-25). Kenney calculated that the population
within three miles of the Mason City property (Sale 2) was 17,246, as compared to
23,456 for Marshalltown when making his upward location adjustment. (I. at 186:10-
17). But the population of Cerro Gordo County is larger than Marshall County. (See
DO0057, p. 1; DO075 at 189:23-190:9). And when he compared the household income
within three miles of the Mason City property and the subject property, Kenney
erroneously used an apples-to-oranges comparison of the average household income in
Marshalltown ($79,245) to the median household income in Mason City ($46,463).
(DO0075 at 192:20-193:2). Comparing the average household income for Marshall
County and Cerro Gordo County, Cerro Gordo’s average income is over $8,000 higher
than Marshall. (§ee DO057, p. 1). Kenney said he also looks at traffic data. The Mason
City property receives more traffic than the subject matter property. (D0075 at 192:6-
11). Despite the fact that all the demographic information favors the Mason City
location, Kenney made an upward adjustment to the sale, not a downward adjustment
as the data dictates.

For his location adjustment on Sale 1, Kenney again compared the three-mile
population of the subject property to the three-mile population of Manitowoc,
Wisconsin. Kenney determined that the population within three miles of the

Marshalltown store was slightly greater than that of the Manitowoc property, and
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adjusted upwards. (Id. at 207:7-19). However, the population of the county in which
the Manitowoc store resides is over twice the size of Marshall County’s population.
(Id. at 207:20-24). Kenney admitted that if he had chosen a wider population
catchment, it would have been favorable to the comparable store rather than the
subject property. (Id. at 207:25-208:4). Kenney also repeated the error with his income
demographics by again comparing the average household income for the subject
property against the median household income of the comparison sale. (D0075 at
208:23-209:13; 215:25-216:2). This again distorted the picture: When comparing the
average household incomes of both properties, the Manitowoc and Marshalltown
properties are almost identical. (See D0057, p. 1).

The rest of the comparable sales tell a similar story. Sale 3 was in Saukville,
Wisconsin, located in a densely populated area between Milwaukee and Chicago.
(D0075 at 209:22-210:2). The three-mile radius population for Saukville is 18,141,
close to Marshalltown’s three-mile radius population of 23,455. (See D0O057, p. 1). But
Saukville’s county population is over twice the size of Marshall County’s population,
93,645 compared to 39,730. (Id.). And Kenney again compared an average income of
$79,000 for Marshalltown to a $72,000 median income for Saukville, (D0075 at 211:4-
7). Exhibit 7 shows the average household income within a three-mile radius of the
properties was $101,484 for Saukville compared to $82,110 for Marshalltown. (ID0057,
p. 1; DO075 at 211:8-13). When looking county-wide, the discrepancy in income is

even larger, with the average household income being $133,043 for Saukville and
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$86,979 for Marshalltown. (D0057, p. 1; DO075 at 211:8-13). Nevertheless, Kenney
adjusted upward from the valuation of the Sale 3 property when using it to determine
the value of the Marshalltown property (on the theory that the Marshalltown
property’s location is located in a larger and more prosperous population center than
the Sale 3 property). That upward adjustment is unsupportable.

For Sale 4, Kenney made his largest location adjustment in this category yet, a
15% upward adjustment for the sale of a property located in York, North Carolina.
(D0062, p. DE140; D0O075 at 212; 213:1-6). This is despite the fact that the county
population of York is nine times greater than that of Marshall County. (D0057, p. 1;
DO0075 at 214:5-12). Kenney agreed that, for a big-box retailer looking to purchase the
property, the county population where York sits would be favorable. (D0075 at
214:13-18) (“Q. Would you agree with me that a big-box retailer would look at those
York population numbers and see that as quite favorable to the York population, not
unfavorable? A. Yeah, I would think they would think it is favorable.”). York’s
county-wide average household income is $30,000 higher than Marshall County.
(D0057, p. 1; DO075 at 215:2-13). Traffic counts were also higher for the York
property. (D0075 at 215:14-17). In other words, the York property is far superior to the
subject property on all of Kenney’s chosen metrics. Consistent with this data, Chris
Jenkins made a large downward adjustment for this same location. (D0051, p. 60).
Kenney, on the other hand, made a large #pward adjustment. (D0062, p. DE0151).

Kenney’s adjustment is unfounded.
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Kenney’s testimony on cross-examination shows he made the same errors as to
his location adjustments for Sales 5-8 as he did with respect to Sales 1-4. (D0075 at
216:16-225:25). Even when he made downward location adjustments (Sales 5 and 8),
the adjustments were smaller than they would have been had he been using the
relevant and accurate data. (D0062, p. DE0151; D0075 at 216:16-225:25).

4. Kenney made errors in his “age/condition” adjustments.

Kenney made upward adjustments on all his comparable sales, except Sale 5,
for their allegedly inferior age and conditions in comparison to the subject property.
The majority of the 214,323 square foot subject property was built in 1996, with a
06,006 square foot garden center built in 2002. (D0051, p. 32). The Beacon assessor
records confirm a build date of 1996, except for the 6,006 square foot garden center.
(D0075 at 196:7-197:4). Kenney’s “age” assumption, however, erroneously assumed
the 2002 project added 99,656 square feet, skewing his assessment of the subject’s
overall age to be newer than it actually was. (Id. at 113:6-11).

The subject property later underwent a substantial renovation, starting on
January 22, 2023 (after the effective date), which was completed in April of 2023. (Id.).
Kenney inspected the subject store on May 8, 2024, after the renovation. (D0062, p.
DE0028). According to records included in Kenney’s own appraisal, the cost of the
2023 renovation was around $9 million. (D0075 at 230:4-231:22). Yet Kenney’s

appraisal rested on the erroneous assumption that the condition of the property on
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January 1, 2023 (before the renovation) was the same as the day he inspected the store
(after the renovation). (See D0062, p. DE0028; D0075 at 230:4-231:22).

Kenney also did not inspect his comparable properties to determine their
conditions. Instead, he testified that his basis for determining the condition of these
properties was (1) the age of the stores, and (2) photographs of the properties.
(DO0075 at 194:7-10). Sale 2 illustrates how he made his age and condition adjustment.
Sale 2 was built in 2022. The subject store was built in 1996, with an addition in 2002.
The “age” component of this factor favors the newer Mason City property, not the
subject property. As to the condition of the Mason City property, Kenney says it was
based on photographs, but the only photograph of the Mason City property he
identified was a thumbnail photo of the exterior taken from the parking lot. (Id. at
194:7-195:10). Based solely on this, Kenney found the age and condition of the
(newer) Mason City property to be substantially inferior to the (older) subject
property and adjusted the sale upward by 10%. This is illogical and unsupportable.
Jenkins, on the other hand, correctly noted the Mason City property was newer than,
and superior to, the subject property for purposes of an age and condition
comparison, and adjusted Sale 2 downward by 10%. (Id. at 42:19-21).

Similarly, the property in Sale 3 was built in 1997 and is one year newer than
the subject property, but Kenney nevertheless made a 10% upward adjustment.
(D0062, p. DE0112). Sale 4 was built in 1998 and is two years newer than the subject

property but still received a 10% increase for age and condition from Kenney.
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(D0062, p. DE0112). In Kenney’s appraisal, Sales 6 and 7 again received a 10%
increase for age and condition, despite the fact they were built in 1999 and were three
years newer the subject property. (I4., p. DE0113-114). Likewise, Kenney gave Sale 8
a 10% increase for age and condition even though the store was built in 1998, two
years after the subject store. (Id.,, p. DE0113-114). These erroneous age and condition
adjustments resulted in millions of dollars’ worth of unsupportable increases to the
adjusted sales prices of the comparable properties.

The District Court overlooked and excused these problems and, in doing so,
adopted a clear legal error. Iowa law provides that the valuation of any property
should be assessed as of January 1 of the relevant tax year. See lowa Code § 441.406;
Wellmark, Inc., 875 N.W.2d at 668 (noting that the District Court decided “the
valuation of the property for property tax purposes on January 1, 2011”). But, in
excusing Kenney’s decision to include the value of the 2023 renovations to the subject
property, the District Court shifted the relevant valuation date from the time of the
assessment (Ze. — January 1, 2023) to the “time of the appraisal” (z.e. — July of 2024). In
particular, the District Court erroneously held that renovations made to the subject
property after the valuation date “must be considered.” (D0072, p. 2) (“From January
22, 2023, to April 28, 2023, the retail store underwent significant renovations, but as
they were completed after the assessment, the property’s condition at the time of the

appraisal must be considered.”) (emphasis added). Under Iowa law, the opposite is
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true: The “point in time” on which properties are “assessed” by county assessors

across lowa is January 1 of the valuation year. Iowa Code § 441.46.

X X X

Kenney’s appraisal was manifestly skewed to inflate the value of the subject
property, and the analysis that Kenney undertook to arrive at that inflated value was
underpinned by assumptions that are plainly contrary to the facts and contrary to
Iowa law. The District Court’s decision to credit Kenney’s testimony over the
evidence provided by Walmart’s experts was cleatly erroneous, and it warrants
reversal.

CONCLUSION
This District Court’s decision should be reversed.
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