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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

I. WHETHER THE TRIAL COURT ABUSED ITS DISCRETION IN
SENTENCING POPP TO CONCURRENT PRISON TERMS
TOTALING 10 YEARS WITH A 60% MANDATORY MINIMUM
SENTENCE AND ILLEGALLY NOT SUSPENDING THE TWO

$1,370.00 FINES?



ROUTING STATEMENT
Because this case involves the application of existing legal principles to the
facts herein, transfer to the Court of Appeals would be appropriate. lowa R. App.

P. 6.903(2)(4)(2024) and 6.1101(3)(a)(2024).

NATURE OF THE CASE

This is an appeal from the judgment and conviction entered in the lowa
District Court of Dubuque County following a guilty plea to Count I, Robbery in
the Second Degree, a lesser included offense, in violation of lowa Code section
711.1 and 711.3 and Count Il, Dominion and Control over Stolen Property in
violation of lowa Code section 714.1(4) and 714.2(1). Popp received, inter alia, a
10 year prison sentence for Count | with a mandatory minimum of 60% in
violation of lowa Code section 902.12(3), a suspended $1370 fine and 15%
surcharge, a concurrent 10 year prison sentence for Count Il and a $1370.00 fine
and 15% surcharge, victim restitution, costs, fees, and Category B restitution.
(D0130, Order Judgment and Sentence, 01/15/2025).

Defendant-Appellant Andrew Michael Popp, hereinafter referred to as Popp,
was initially charged by Trial Information with Count I, Robbery in the First
Degree in violation of lowa Code section 711.1(1)(b) and 711.2 and Count II,

Possession of Stolen Property in violation of lowa Code section 714.1(4) and
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714.2(1). (DO015, Trial Information, 10/11/22).  Following a lengthy pretrial
process that included multiple defense attorneys and competency evaluations, a
plea hearing was set for November 15, 2024. (D0116, Reset Order, 11/14/24).
The terms of the plea agreement were memorialized in a plea memorandum signed
by all parties. Popp would plead guilty to Count I, Robbery in the Second Degree,
a lesser included offense in violation of lowa Code section 711.3 and Count I,
Theft in the 1 Degree, possession of stolen property. (D0117, Memorandum of
Plea Agreement, 11/15/24). A presentence investigation report would be ordered,
Popp would agree to make restitution for any pecuniary damages and both parties
would argue for any legal sentence. (Id.). The Court, the Honorable Monica
Zrinyi Ackley, Judge presiding, confirmed the plea agreement noting: “[t]he plea
in this matter is open ended for sentencing. The undersigned has agreed to
sentence the Defendant to nothing more onerous than the recommendations in the
PSI. Therefore, the plea must come before the undersigned.” (D0120, Order
[confirming plea], 11/15/24). The guilty plea took place as scheduled before Judge
Ackley and Popp pleaded guilty to Robbery in the Second Degree, a lesser
included offense, in violation of lowa Code section 711.1 and 711.3 and Dominion
and Control over Stolen Property in violation of lowa Code section 714.1(4) and
714.2(1). (D0119, Order [accepting guilty plea], 11/15/24). A presentence

investigation report was ordered and sentencing was set for January 15, 2025. (1d.).



Sentencing took place as scheduled on January 15, 2025 before the
Honorable Monica Zriniyi Ackley, Judge presiding. The Court heard arguments
from the State, Popp and his attorney. For Count I, Robbery in the Second Degree
in violation of lowa Code section 711.1 and 711.3, Popp received a 10 year prison
sentence with a mandatory minimum of 60% pursuant to lowa Code section
902.12(3), a suspended $1370.00 fine and 15% surcharge. (D0130, Order
Judgment and Sentence, 01/15/25). For Count Il, Dominion and Control over
Stolen Property in violation of lowa Code section 714.1(4) and 714.2(1), Popp
received a 10 year prison sentence, a suspended $1370.00 fine and 15% surcharge.
(Id.). The two counts were ordered to be served concurrently. (1d.). Popp was also
ordered to pay pecuniary damages to the victim and the Court made a finding that
Popp was not able to make Category B restitution payments. (1d.).

Popp filed a Motion to Reconsider, Enlarge or Amend pursuant to Rule
1.904(2) and 1.904(3). Based on oral statements made by Judge Ackley at the
sentencing hearing that the Court would not be opposed to Popp’s release after
serving 50% of the sentence, Popp made a request that paragraph 8 of the
sentencing order be amended to read

In conformance with section 901.9, the Court recommends that the
parole board release Defendant when satisfied that Defendant can
conform to lawful restrictions, be self-supporting and be a

contributing member of society provided Defendant has served a
mandatory minimum of 50% per lowa Code section 902.12(3).



(D0133, Motion to Reconsider, Enlarge or Amend, 01/21/25). The State resisted
Popp’s Motion to Reconsider. (D0134, Response to Defendant’s Motion to
Reconsider, 01/28/25). The Court denied Popp’s Motion to Reconsider, Enlarge or
Amend without hearing. (D0137, Order [denying motion to reconsider],
03/29/25). Popp then filed a notice of appeal. (D0138, Notice of Appeal,
04/07/25).
STATEMENT OF FACTS

On September 29, 2022, a white male wearing a hat, a blue jacket with a
grey design on it entered the Dunkin Donuts in Dubuque, lowa at approximately
5:10 A.M. asked Haley Smith, the shift manager, for all the money in the drawer.
(D0017, Minutes of Testimony at 1, 10/11/22). That individual put a gun on the
counter and in response to Ms. Smith asking that person whether he was serious
told that person he was serious and cocked the gun. (Id.). Ms. Smith gave the
robber $50.00 in five dollar bills and 22 $1.00 bills. (Id.). Ms. Smith used the
store’s headset to inform the other workers that the store was being robbed and to
call 911. (Id.). Kaitlyn Heiar, another Dunkin Donuts employee at the time of the
robbery, told police that she described the white man as 5’8" with red or ginger
hair, wearing jeans, a blue coat and a camo sweatshirt. (Id at 2).

Law enforcement identified a white male drive a red 2017 Chrysler 200 with

Wisconsin plates and park this vehicle in a parking lot at the Rodeway Inn next to



Dunkin Donuts on September 29, 2022. (Id. at 3). Further investigation revealed
that same individual left the Rodeway Inn parking lot, walked to the Dunkin
Donuts and walked back in a short amount of time. (Id.). Further investigation
revealed that from the Dunkin Donuts/Rodeway Inn, the same individual then went
to a Kwik Stop to get gas and then headed out of town on Highway 61S towards
Maquoketa. (1d. at 2-3). A short while later, at approximately 7:00 A.M., the red
Chrysler 200 was located in the Wal-Mart parking lot. (Id. at 3). A white male
matching the description the robbery suspect was observed sleeping in the
passenger side of the vehicle. (Id.). Inside the vehicle were items belonging to
Popp: passport, mail addressed to him and prescription pill bottles. (Id.). Also in
that vehicle was a black and blue jacket and a trucker style hat with camo on it and
a hard case containing a Ruger P95 handgun. (Id. at 3-4). Further investigation by
law enforcement revealed that the person sleeping in the parking lot of the
Maquoketa Wal-Mart matched the appearance, description and clothing of the
male at the Dunkin Donuts on September 29, 2022. (Id. at 4).

Britany Bridge would testify that she was the owner of a red 2017 Chrysler
200 valued at more than $10,000.00. She would further indicate that she parked her
vehicle at her home on September 28, 2022 and would not see it until the next
morning when, upon noticing that the vehicle was missing, reported it stolen at

7:00 A.M. on September 29, 2022. (1d.). She would further indicate that a number



of personal items were in that vehicle including her purse and her credit cards.
(I1d.). Ms. Bridge would further indicate that she did not give Popp permission to
take or operate her vehicle. (Id.).

Additional facts will be discussed as pertinent to Popp’s arguments.

JURISDICTIONAL STATEMENT (CAUSE)

lowa Code section 814.6 requires a defendant to establish good cause to
proceed with an appeal from a guilty plea as a matter of right. lowa Code section
814.6(1)(a)(3). Good cause confers jurisdiction over the appeal. State v.

Wilbourn, 974 N.W.2d 58, 66 (lowa 2022); State v. Jordan, 959 N.W.2d 395, 399

(lowa 2021). “[A] legally sufficient reason is a reason that would allow a court to
provide some relief.” Id. Good cause exists to appeal from a conviction following
a guilty plea when the defendant is challenging the sentence rather than the plea

itself. State v. Damme, 944 N.W.2d 98, 105 (lowa 2020); State v. Davis, 972

N.W.2d 546, 554 (lowa 2022). Since there was no agreement as to the type of
sentence imposed in the case at bar, good cause exists to appeal from Popp’s
sentence.
ARGUMENT
I. THE TRIAL COURT ABUSED ITS DISCRETION IN
SENTENCING POPP TO A 10 YEAR CONCURRENT PRISON

TERM WITH A MANDATORY MINIMUM OF 60% AND
ILLEGALLY NOT SUSPENDING THE $1,370.00 FINE.
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Standard of review: Sentencing decisions are reviewed for abuse of

discretion or for a defect in the sentencing procedure. State v. Thompson, 856

N.W.2d 915, 918 (Iowa 2014). “An abuse of discretion will only be found when a
court acts on grounds clearly untenable or to an extent clearly unreasonable.” State

v. Leckington, 713 N.W.2d 208, 216 (lowa 2006). The reviewing court gives

sentencing decisions by the trial court a strong presumption in their favor. State v.
Loyd, 530 N.W.2d 708, 713 (lowa 1995).

Preservation of error: Popp filed a Notice of Appeal from the sentencing

order sentencing him to, inter alia, concurrent 10 year prison sentence with a
mandatory minimum of 60% for the second degree robbery charge, two suspended
$1,370.00 fines and 15% surcharges, costs, fees. (D0138, Notice of Appeal,
04/07/25). “We hold that good cause exists to appeal from a conviction following
a guilty plea when the defendant challenges his or her sentence rather than the

guilty plea.” State v. Damme, 944 N.W.2d 98, 105 (lowa 2020). In addition,

Popp filed a Motion to Reconsider, Enlarge or Amend pursuant to Rule 1.904(2)
and 1.904(3) the sentencing order the specific issues sought in this appeal.
(D0138, Motion to Reconsider, Enlarge or Amend, 01/21/25). Popp also obtained
an adverse ruling on that motion. (D0137, Order [denying motion to enlarge],
03/29/25).

Merits:
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Mandatory minimum sentence. The plea agreement called for Popp to

plead guilty to Robbery in the Second Degree as a lesser included offense and
Theft in the First Degree. (D0117, Memorandum of Plea Negotiations, 11/15/24).
As for sentencing agreement, the Memorandum could not be any clearer. “The
State will argue for any legal sentence, defendant will argue for any legal
sentence.” Id. It is important to set out what the Court said at the plea hearing.

THE COURT: Okay. All right. So what you are pleading to, Andrew
are two Class C felonies. And for purposes of clarifying the issue for
you for the sentencing that will occur in the future, when you appear
before the Court for that purpose, the statute requires that the Court
enter a disposition order for an indeterminate term of 10 years on each
of these counts. The robbery second carries a mandatory minimum of
a 50 percent service time up to 70 percent service time before
eligibility before parole, do you understand that?

THE DEFENDANT: Yes.
(D0157, Guilty plea transcript before the Honorable Monica Ackley on November
15, 2024 at 15, line 16 through 16, line 3, 05/22/25). A little bit later in the plea
transcript the Court indicated to Popp that she would not do anything more onerous
than what is recommended in the presentence investigation report. (ld. at 17, line
12-14.). The Court went further on explaining that:
THE COURT: Okay, So this is an open ended sentence that is going
to be argued between the attorneys when we come back for
sentencing. | am going to rely on the presentence investigation report

recommendations. | just want to make clear, do you understand

where we’re going with that?
THE DEFENDANT: Yes, | understand.
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THE COURT: Okay. Any gquestions about that?
THE DEFENDANT: No.
THE COURT: Mr. Jensen?

MR. JENSEN: Your Honor, was it you would be nothing more
onerous?

THE COURT: Yes. Yes. So if they make a recommendation for 70
percent, I'm going to go with the 70 percent. If they make a
recommendation for 50 percent of that robbery second mandatory
term, | will go with that, you understand that?

THE DEFENDANT: Yes, | understand.

THE COURT: But I won’t go anything farther or more penalizing
than what is in the PSI.

THE DEFENDANT: Understood.

(Id. at 17, line 17 through 18, line 12 and 19, line 2-5). The Court confirmed this

statement through a memorandum order filed November 15, 2024 that recited

The plea in this matter is open ended for sentencing. The undersigned
has agreed to sentence the Defendant to nothing more onerous than
the recommendations in the PSI. Therefore, the plea must come
before the undersigned.

(D0120, Order [memorializing plea agreement], 11/15/24).

The problem with the Court’s statement that it would sentence Popp to

nothing more onerous than the recommendations of the PSI report is that it did not

account for the possibility that the PSI report could come back with no mandatory
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minimum recommendation. There is absolutely no mandatory minimum
recommendation in the PSI report. Apparently, Popp’s trial counsel spoke with the
PSI writer and he told trial counsel that he and his supervisor felt it was
inappropriate for the PSI writer to put a specific number on the mandatory
minimum. (D0150, Sentencing transcript before the Honorable Monica Ackley
held January 15, 2025 at 13, line 17-23, 05/12/25).  Just as Popp himself stated
during the sentencing, this Court should remand this case to the trial court for a
new sentencing and give Popp exactly what he asked the trial court and what the
trial court promised: ten years in prison with no mandatory minimum. (Id. at 23,
line 1-4).

That this matter has to come back for resentencing is clear from the guilty
plea proceedings. The trial court in setting forth the minimum sentence for each of
the charges stated that the statute requires an indeterminate term of 10 years for
each of the counts. (D0157, Guilty Plea transcript at 15, line 21-24, 05/22/25).
Robbery in the second degree has an indeterminate sentence of up to ten years
with a mandatory minimum of 50% to 70%. See lowa Code section 712.12(4).
Theft in the First Degree is not a forcible felony and that sentence can be
suspended. There is no indication from the plea or the sentencing transcript that
the trial court was aware that it had the discretion to suspend the sentence for the

first degree theft charge or more importantly that it was aware of the discretion to
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suspend the first degree theft sentence and that it exercised that discretion when it
sentenced Popp to concurrent ten year prison sentences. As such, this case is more

like State v. Moore, 936 N.W.2d 436, 440 (lowa 2019) and State v. Ayers, 590

N.W.2d 25, 29 (lowa 1999) where the cases were remanded for resentencing when
the trial court was unaware that it had discretion and failed to exercise its
discretion. Popp is not arguing that the 60% mandatory minimum sentence for the
second degree robbery sentence imposed was invalid or outside the statutory
parameters, but only that the trial court abused its discretion in imposing that
mandatory minimum prison sentence especially in light of the trial court’s
statement at the plea proceeding that “. . . | would not do anything more onerous

than what is recommended by the presentence investigation report.” (D0157, Plea

Transcript at 17, line 12-14, 05/22/25). State v. Hopkins, 860 N.W.2d 550, 554

(lowa 2015). The reviewing court does not decide the sentence it would have

imposed, but whether the sentence imposed was unreasonable. State v. Formaro,

638 N.W2.d 720, 755 (lowa 2002). Sentencing courts have broad discretion to rely

on information presented to them at sentencing. State v. Headley, 926 N.W.2d

545, 550 (Iowa 2019). The relevant factors when imposing sentence includes “the
nature of the offense, the attending circumstances, defendant’s age, character and

propensities and chances of [the defendant’s] reform” State v. August, 589 N.W.2d

740, 744 (lowa 1999)(quoting State v. Hildebrand, 280 N.W.2d 393, 396 (lowa
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1979). Trial counsel spoke eloguently why the 50% mandatory minimum should
be imposed. First, Popp admitted he committed a crime and not simply made a
mistake. (D0157, Sentencing Transcript at 15, line 7-15, 05/12/25). Second, Popp
has minimal criminal history as evidenced by his lack of felony convictions and
convictions for misdemeanor harassment and interference with official acts. (ld. at
16, line 1-2). Third, Popp recognized he must be punished for the crime he
committed, but it is clear that the events which led to his actions at the Dunkin
Donuts in Dubuque was the result of a psychotic event induced by some mental
breakdown. (Id. at 17, line 11-14). Fourth, Popp has completed the Partners in
Change program offered by the Fountain of Youth and he has attended all National
Alliance on Mental Illness sessions. (Id. at 22, line 8-10). While he was
incarcerated at the Dubuque County jail for over 2 years, Popp has not had any
incidents of violence or misconduct and has spent the majority of his time in the
privilege pod. (Id. at 22, line 10-13). Fifth, a five year mandatory minimum
balances the severity of the crime Popp has committed but puts Popp in the best
position to begin supporting his children and to reintegrate into society after he has
served his time and received the necessary mental health treatment while in prison.
(Id. at 19, line 18-25). Sixth, a five year mandatory minimum is a proportionate
sentence that balances the severity of the crime with Popp’s lack of criminal

history, Popp’s mental illness and the circumstances surrounding this offense. (Id.
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at 20, line 12-18). The trial court abused its discretion in sentencing Popp to 10
years prison with a 60% mandatory minimum.

The imposition of a suspended fine while imposing a prison sentence is
illegal.

Both parties asked for any legal sentence. (D0117, Memorandum of Plea
Negotiation, 11/15.24). Neither party addressed whether the fines should be
imposed or suspended. It appears from the sentencing transcript that as an
afterthought, the fines were suspended. (D0150, Sentencing Transcript at 33, line
10-12, 05/12/25). The Court imposed a suspended $1,370.00 fine and 15%
surcharge for the Robbery in the Second Degree charge and a $1,370.00 fine and
15% surcharge for the First Degree Theft charge. (D0130, Order Judgement and
Sentence, 01/15/25). The portion of the sentence which imposed a suspended fine
Is illegal and the case must be remanded for resentencing. The logic and reasoning
of Judge Ahlers in his concurring in part and dissenting in part opinion in State v.
Laue, 23-0208, (lowa Ct. App. December 6, 2023) could not be any clearer when it
comes to the question of suspension of a fine when a prison term is imposed: it is
an illegal sentence. Though lengthy, it is worthy quoting Judge Ahlers’ opinion in
pertinent part:

There is no dispute the district court had the authority to
suspend any part of Laue’s sentence, including the fine. But I see
nothing in the relevant statutes — section 901.5(3) and 907.3(3) —

giving the district court the authority to suspend part of the sentence
without also placing Laue on probation. By suspending a portion of
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the sentence without putting Laue on probation, there is no future
event that could trigger Laue’s obligation to pay the suspended fine.
Because there is no circumstance under which Laue could become
obligated to pay the fine, the fine is suspended in name only. See State
v. Grey, 514 N.W.2d 78, 79 (Iowa 1994)(“Suspending a fine and
Imposing a fine are not equivalent: a suspended sentence is subject to
later being executed if the defendant fails to comply with conditions
set by the court.”). In reality the fine was waived — an outcome not
permitted by our sentencing statutes. See lowa Code section
903.1(2)(“There shall be a fine of at least eight hundred fifty-five
dollars but not to exceed eight thousand five hundred forty dollars.”
(emphasis added)); State v. Carr, No. 12-2164, 2014 WL 667686, at
*2 (Iowa Ct. App. Feb. 19, 2014)(“The mandatory minimum
punishment for an aggravated misdemeanor is a fine of at least
$625.00 [now $855].”).

| recognize that it is a widespread and common practice for
district courts to do what was done here by suspending the fine of a
defendant sent to prison without placing the defendant on probation. |
also recognize the practice makes practical sense. There seems to be
little purpose served by imposing an unsuspended financial obligation
on an incarcerated defendant, as the fine would be unlikely to provide
any further penological purpose and frequently only serve to pile
some unpayable debt on an incarcerated defendant. By the same
token, suspending the fine and placing the defendant on probation also
seems to serve little purpose, as the typical purposes of supervision
are rendered moot by the defendant’s incarceration — not to mention
there would likely be little deterrent effect of the suspended sentence
when violation of probation would simply trigger a repayment
obligation rather than incarceration, which is already being served.
So, when a defendant is sent to prison, suspending the fine without
probation may be more attractive to district courts than imposing the
fine without probation without suspending it or suspending the fine
with probation. But that is not one of the options the legislature has
provided the courts. Our courts are not at liberty to ignore the
language chosen by our legislature and replace it with our ideas of
justice and equality. See Young v. O’Keefe, 82 N.W.2d 111, 115
(Iowa 1957)(“We cannot however substitute our own ideas of justice
and equality for the language used by the legislature — to ‘hew to the
line, let the chips fall where they may.’””). Here the statutory language
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Is clear, and it provides no option of suspending part of a sentence
without conditioning such suspension on imposition of probation.

State v. Laue, 23-0208, (lowa Ct. App. December 6, 2023) at 7-8.

The sentence suspending the two $1,370.00 fines was illegal and void.
Since this sentence is illegal and void, this Court is required to vacate it. State v.
Woody, 613 N.W.2d 215, 217 (Iowa 2000). “When a court imposes a sentence
which statutory law does not permit, the sentence is illegal, and such a sentence is

void and we will vacate it.” State v. Hess, 533 N.W.2d 525, 527 (lowa 1995). The

remedy Is to vacate the sentence as illegal and remand for resentencing. State v.
Laue, 23-0208, (lowa Ct. App. December 6, 2023 at 9, Ahlers, Judge concurring in
part and dissenting in part.

CONCLUSION

For all of the reasons stated above, Defendant-Appellant Andrew Michael
Popp respectfully requests that this Court vacate the sentence of the district court
and remand this case for a new sentencing hearing.
NONORAL SUBMISSION
Counsel does not request to be heard in oral argument.
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