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STATEMENT OF THE ISSUES

1. Can the facts supporting Plaintiff - Appellant, Rosemary Loper's
("Rosemary") claim of general negligence against Defendant - Appellee, Southeast
Iowa Regional Medical Center, Inc. (SEIRMC") be accurately and intelligibly
described to a jury, and can they, as persons of common understanding, be able to
comprehend said facts and draw correct conclusions from them?

a) Do the policy objectives of an Expedited Civil Action ("ECA")
Iowa R. Civ. P. 1.281, when balanced against the possible need for
expert testimony in certain cases, warrant a standard for there to be a
"clear and convincing" need for expert testimony in order to require
an ECA plaintiff to comply with the disclosure requirement of lowa

Code section 147.140 (2018)?

3. If there are facts in controversy, how is the test to determine the need for

expert testimony to be applied?

4. If the case 1s remanded for trial, then what limitations are there on the
cross-examination evidence deposition, pursuant to lowa R.Civ.P. 1.281(4)(g)(3)
(4). of a provider that submitted a healthcare provider statement in lieu of
testimony when there was no previous objection to the statement as provided for in

Towa R.Civ.P. 1.281(4)(2)(3)(3).



APPELLATE ROUTING STATEMENT
Criteria for Retention:

Iowa R. App. P. 6.1101(2)(b) Cases presenting substantial issues in which
there appears to be a conflict between a published decision of the court of appeals
or supreme court.

Iowa R. App. P. 6.1101(2)(f) Cases presenting substantial questions of
enunciating or changing legal principles.

In Thompson v. Embassy Rehab. & Care Center, 604 N.W.2d 643, 646

(Iowa 2000), the Court applied the following test to determine if expert testimony
was necessary in a professional negligence case:

If all the primary facts can be accurately and intelligibly described to
the jury, and if they, as [persons] of common understanding, are as capable
of comprehending the primary facts and of drawing correct conclusions from
them as are witnesses possessed of special or peculiar training, experience,
or observation in respect of the subject under investigation, [expert
testimony is not required].

citing to Schlader v. Interstate Power Co., 591 N.W.2d 10, 14 (Iowa 1999) which in

turn cited to Salem v. United States LLines Company, 8 L.Ed.2d 313, 82 S.Ct. 1119,

370 U.S. 31, 35 (1962).

In Struck v. Mercy Health Services - lowa Corp., 973 N.W.2d 533 (Iowa

2022) the Court, for the first time, addressed the requirement of a certificate of



merit as provided for in lowa Code section 147.140 (2018) and dismissed the case
on the pleadings based on the fact that no certificate was filed and "...the plaintiff
exclusively alleged professional negligence claims that fell within the scope of the

statute". Struck, at 536.

Estate of Butterfield v. Chautauqua Guest Home, Inc., 987 N.W.2d 834

(Iowa 2023) was a medical malpractice case which was decided after Struck. The
case did involve expert testimony, but again, no certificate of merit was filed as
required by the statute. The court affirmed the same test set out in Thompson for
determining nonmedical, administrative, ministerial, or routine care that does not
require expert testimony about the standard of care and breach. Butterfield at 842,

citing to Struck, 973 N.W.2d at 543 (alterations in original) (quoting Thompson,

604 N.W.2d at 646).

However, just this last year, in Otero v. State of lowa, No. 23-0519 (Iowa Ct.

App. April, 10, 2024) a plaintiff sought to amend a case, that was originally filed as
a medical malpractice case, to re-characterize it as a general negligence claim, after
a motion for summary judgment had been filed for failure to file a certificate of
merit. The motion for summary judgment was not resisted and the motion to
amend the pleadings, which is required to be freely given when justice so requires
(Iowa R. Civ. P. 1.402(4)), was avoided by the district court. Instead of allowing
the amendment, the district court dismissed the case by granting the motion for

summary judgment since it had not been resisted. Otero at 3. Compare Ronnfeldt
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v. Shelby Cnty. Chris A. Myrtue Mem'l Hosp., 984 N.W.2d 418, 425 (Iowa 2023)
(Once the plaintiff voluntarily dismisses her case under rule 1.943, the district
court lacks jurisdiction to adjudicate the merits of the case, including the section
147.140 motion to dismiss...leaving nothing left to dismiss with prejudice.)
However, the district court in Otero went on to consider the merits of the
case and determined that since the "petition alleged negligence by 'healthcare
providers' [it] was thus governed by section 147.140 meaning that failure to
provide a certificate of merit required dismissal". (emphasis added) Otero at 3.
The court affirmed the district court's decision to dismiss the case finding
that, "Much like the supreme court found in Struck, we conclude the allegations
inside the 'four corners' of Otero's petition only allege professional negligence of
the sort subject to section 147.140." Otero at 4, 5. This confusion regarding
whether the issue of expert testimony is to be determined by facts or pleadings was
similarly made by opposing counsel in the case at bar; "...the question in -- before
the Court with regard to summary judgment relies solely on the pleadings and the
allegations that [Rosemary] is advancing". D0078, Tr. Hearing Def. M.S.J., PI.
M.LL., M.T.S., M.T.Ext.T. for Resp. to Def. M.S.J. at 8:11 - 14 (9/16/2024). The
only fact identified in the Otero opinion regarding the negligence of the healthcare
provider was that, "a technician asked T. Gene to take a step without her walker

and she fell." Otero at 2.



The test set out in Thompson and Butterfield which focuses on the ability of

a juror to understand the facts at issue was not discussed or applied in Otero. The
court's cite to Struck was in reference to the decision to affirm the district court's
order to dismiss based on the allegations inside the "four corners" of the petition
notwithstanding that Otero was dismissed on summary judgment. Otero at 4, 5.
Certainly a juror could understand that when a person who uses a walker is
asked to take a step without the walker one should at least take their arm. Compare,

Cockerton v. Mercy Hosp. Medical Center, 490 N.W.2d 856, 859 (Ia. Ct. Appeals

1992) (We reject Mercy's argument that the x-ray procedure cannot be categorized
as routine or ministerial care. The conduct in question is simply the way the x-ray
technician handled Julie during the x-ray examination.) A complete analysis of a
juror's ability to comprehend the facts at issue should have been made in Otero
based on the applicable test for expert testimony set out in Thompson and

Butterfield, but instead a different test based on the pleadings was summarily

applied in a conclusory fashion. ([T]here are questions in this case regarding
evaluations by radiology technologists as to a patient's fall risk and what
preventative measures must be taken to ensure that a patient at risk of a fall is not
injured in a radiology procedure.) Otero at 4.

Clarification of the proper analysis for determining the need for expert
testimony is clearly warranted in this area of the law after the passage of [owa

Code section 147.140 (2018). The case at bar, which, unlike Struck, Butterfield,
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and Otero, has never alleged or been plead as a medical malpractice or professional
negligence case will provide the court with the opportunity to provide clear
direction on the impact lowa Code section 147.140 (2018) had on the factual
analysis test provided in Thompson to determine when expert testimony is required
for professional negligence cases.
Additional Criteria for Retention:
Iowa R. App. P. 6.1101(2)(c) Cases presenting substantial issues of first
impression.

The case at bar is an ECA, Towa R. Civ. P. 1.281. A primary purpose of the
ECA was to reduce the requirements for a plaintiff to obtain medical testimony:

Q: What is the genesis for this rule?

A: The high cost of obtaining medical testimony is a serious barrier to
bringing civil actions in the $75,000 or less range. To make the expedited
civil action rule work, the committee felt this problem had to be addressed.
Q & A Regarding Expedited Civil Action Rule 1.281 by the Advisory

Committee Concerning Certain Civil Justice Reform Task Force
Recommendations (January 2015) pg. 6.

Query whether the purpose of lowa Code section 147.140 (2018) to enable
healthcare providers to quickly dismiss professional negligence claims that are not
supported by the requisite expert testimony in order to have a positive impact on
the cost and availability of medical services (Struck at 541) is truly served by
imposing the same requirements on an ECA plaintiff who has already limited their

damages to $75,000? Iowa R. Civ. P. 1.281(1)(a), compare lowa Code section

10



147.136A (2018). Indeed, in the case at bar, the defendant may not even be aware
that the ECA has limited Rosemary's recovery to no more that $75,000 for

everything. D000S5, Answer at 3 - 4, para. 1 and 7 (10/2/2023), Q & A Reg. ECA

Rule 1.281 at 1 - 2.

Would a more equitable balance in the competing policy concerns only
require a plaintiff, who has elected to prosecute their claim as an ECA, to comply
with lowa Code section 147.140 (2018) when there is a clear and convincing need
for expert testimony as determined by the Thompson test? Rosemary would ask
the Court to consider just such a requirement in order to establish a fair balance
between the competing policy goals of providing plaintiffs with an efficient and
effective means of pursuing their claims when they voluntarily elect to limit them
to less than $75,000 and the professional community's need to avoid unnecessary

and costly litigation.
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NATURE OF THE CASE

Rosemary is appealing the dismissal of her case by the granting of
SEIRMC's Motion for Summary Judgment. D0071, Final Order at 10,
(10/15/2024). Judge Schier found that Rosemary's cause of action required expert
testimony to establish a prima facie case. DO071 at 10. Since no Certificate of
Merit Affidavit was filed pursuant to lowa Code section 147.140 (2018) the case
was dismissed with prejudice. D0071 at 10. As a part of this appeal, Rosemary
queries whether the policy objectives of the ECA to limit the cost of expert medical
testimony in cases where damages are limited to $75,000 could be better served by
establishing a clear and convincing evidentiary standard on the question of when

expert testimony will be required in an ECA. Q & A Reg. ECA

Rule 1.281 at 6, Iowa R. Civ. P. 1.281(1)(a).

Rosemary is also appealing Judge Schier's granting of the Motion for
Summary Judgment as not being consistent with the facts of the case. "The burden
is upon the party moving for summary judgment to show absence of any genuine
issue of a material fact. All material properly before the court must be viewed in

the light most favorable to the opposing party. Oswald v. LeGrand, 453 N.W.2d

634, 635 (Iowa 1990). Judge Schier's listing of undisputed facts in his ruling

(D0071 at 2 - 3) ignored evidentiary facts raised by Rosemary in her Statement of

Disputed and Undisputed Facts. D0065, P1. Stmt. Disp. Undisp. Facts, (9/27/2024).
Rosemary is also appealing Judge Schier's denial of her 1st Motion in

12



Limine which moved to restrict the "deposition" of Dr. Olinger, who provided the
Health Care Provider Statement ("HCPS") (Attachment to D0063, Exh. 6
(9/27/2024)), to be only a cross-examination on the HCPS as allowed by the rules.

D0023, Pl. 1st M.LL. at 2 - 3 (7/8/2024), Towa R. Civ. P. 1.281(4)(2)(3)(4).
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STATEMENT OF FACTS
1. On March 4, 2021, Rosemary, born September 19, 1938, was admitted to the
SEIRMC facility with a history of bilateral posterior leg pain and cramping for one
year. D0063, Exh. 2 at 1.
2. On October 12, 2021 at University of lowa Hospitals and Clinics, Rosemary
had been admitted for lightheadedness and dizziness. In her medical record from
the visit it was noted that she had previously been admitted one month prior for
lightheadedness. D0063, Exh. 2 at 9.
3. On October 19, 2021 Rosemary was admitted to SEIRMC for nausea, vomiting
and generalized abdominal pain. D0071, at 2.
4. Rosemary's first sample was taken that day at 4:00 p.m. and her last procedure
was completed at 7:19 p.m. D0063, Exh. 1 at 10:24 to 11:20, Exh 2 at 14, 18.
5. Rosemary was treated by Physician's Assistant Leo Banwart ("P.A. Banwart")
who diagnosed her with a urinary tract infection. D0071, at 2.
6. At the time of Rosemary's admission, P.A. Banwart was employed by SEIRMC
where he had been since 1997. This was the only time that P.A. Banwart treated
Rosemary. D0063, Exh. 1 at 4:19 - 25, at 5:14 - 17.
7. P.A. Banwart's inquiry of Rosemary's medical history would have been patient

complaints and presentation specific. D0063, Exh. 1 at 16:23 to 17:18.
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8. P.A. Banwart signed Rosemary's medical record at 8:23 p.m. at which time she
would have been sent to nurses to be discharged. D0063, Exh. 1 at 11:21 - 25, at
12:1-11,at 13:13 - 18.

9. Rosemary stated that she waited for a wheelchair after getting dressed, but no
one brought one so she stood up and walked out of the emergency room and fell
when she turned to respond to a doctor who called to her. D0063, Exh. 5 at 47:25
to 48:12.

10. P.A. Banwart stated that in the Emergency Department, transport after
discharge would be "a matter of individual circumstance and patient assessment
and patient's wishes." (emphasis added) D0063, Exh. 1 at 21:13 to 22:8.

11. P.A. Banwart added an addendum to Rosemary's medical record 20 minutes
after he had originally signed them which stated that he saw Rosemary fall when
she was "down the hallway". D0063, Exh. 1 at 13:19 to 14:4, at 14:12 - 23, Exh. 2
at 20.

12. P.A. Banwart did not know what Rosemary was doing from the time he signed
her medical report and she fell while walking down the hallway 20 minutes later.
D0063, Exh. 1 at 17:20 to 18:3.

13. P.A. Banwart indicated that it was not likely that Rosemary was given
anything to eat or drink during the more than four hours that she was at the

hospital. D0063, Exh. 1 at 14:7 - 11.

15



14. SEIRMC has admitted it has no written policy for how a patient is to be
transported from the hospital after their discharge. D0071 at 2.

15. As aresult of her fall, Rosemary suffered an L3 compression fracture for
which she was treated with a vertebroplasty. D0063, Exh. 6 responses 2 and 5.

16. Rosemary filed her Expedited Civil Action Petition and Certificate limiting her
damages to no more than $75,000 on August 30, 2023. D0002, Petition
(8/30/2023) and D0001, ECA Cert. Ind. (8/30/2023).

17. Rosemary provided SEIRMC a HCPS prepared by Dr. Olinger, her treating
physician at the University of lowa Hospitals and Clinics on December 29, 2023
(D0063, Exh. 6), 59 days after SEIRMC's Answer filed on October 2, 2023.

DO0010, Notice (12/31/2023) and D0005.

16



ARGUMENT

1. Can the facts supporting Rosemary's claim of general negligence against
SEIRMC be accurately and intelligibly described to a jury, and can they, as persons
of common understanding, be able to comprehend said facts and draw correct
conclusions from them?

This issue was preserved for appellate review as it was first raised by
SEIRMC 1n its Statement of Facts and Memorandum of Law in Support of Motion
for Summary Judgment. D0028, Def. Memo Supp. M.S.J. at 6 (7/17/2024). It was
also argued in Rosemary's Memorandum of Authorities in Support of Her
Resistance to Defendant's Motion for Summary Judgment. D0062, P1. Memo.
Resist. M.S.J. at 1 - 2 (9/27/2024). The district court considered the test and
determined that a jury would need expert testimony to comprehend the facts
supporting Rosemary's claim for negligence. D0071, at 7 - 10.

The scope and standard for appellate review of this issue is de novo in that
"The burden is upon the party moving for summary judgment to show absence of
any genuine issue of a material fact. All material properly before the court must be

viewed in the light most favorable to the opposing party. Oswald v. LeGrand, 453

N.W.2d 634, 635 (Iowa 1990).
Iowa Code Section 147.140 (2018) only applies when expert testimony is

required to assist the jury in comprehending the material facts involved in the case.
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This test provided in the case of Thompson v. Embassy Rehab. & Care Center, 604
N.W.2d 643, 646 (Iowa 2000) is more fully set out as:

If all the primary facts can be accurately and intelligibly described to
the jury, and if they, as [persons] of common understanding, are as capable
of comprehending the primary facts and of drawing correct conclusions from
them as are witnesses possessed of special or peculiar training, experience,
or observation in respect of the subject under investigation, [expert
testimony is not required]. Thompson at 646. (Hereinafter, "the Thompson
test").

citing to Schlader v. Interstate Power Co., 591 N.W.2d 10, 14 (Iowa 1999) which in

turn cited to Salem v. United States LLines Company, 8 L.Ed.2d 313, 82 S.Ct. 1119,

370 U.S. 31, 35 (1962).

By its language, the Thompson test requires the analysis to focus on the jury
of persons of common understanding and the primary facts of the case involved.
Note the Thompson test does not focus on what a medical provider may or may not
be considering in their treatment of the patient. Thompson at 646. As the court in

Kastler v. lowa Methodist Hospital, 193 N.W.2d 98, 102 (Iowa 1971) stated;

The character of a particular activity of a hospital - whether professional, on
the one hand, or nonmedical, administrative, ministerial, or routine care, on the
other - is determined by the nature of the activity itself, not by its purpose. Kastler
at 102.

Whether the care being provided involves a medical professional making a

decision or not cannot be the question asked. Medical professionals make all kinds

18



of "decisions" in providing care to a patient. The question, according to the
Thompson test has to be whether the jury is capable of understanding the facts
surrounding the particular decision or did the decision require special training or
experience to properly comprehend the claim involved in a particular case.
Thompson at 646.

The district court's ruling involved an extensive discussion of Struck v.

Mercy Health Svcs.-lowa Corp., 973 N.W.2d 533 (Iowa 2022) stating that; "The

key issue in [Struck] is that medical judgment was needed regarding not only
Struck's medication but also supervision." D0071 at 9. However, Struck's main
point was that a petitioner cannot "create" a new cause of action on appeal. "If
Struck really has ordinary negligence claims that don't require expert testimony,
she should have alleged them in her petition or moved for leave to amend to add
them, neither of which she did." Struck at 541.

As the district court acknowledged, where expert testimony is not needed,
"the standard is merely such reasonable care for patients as their known mental and

physical condition may require." DO0071 at 7., citing, Est. of Butterfield v.

Chautauqua Guest Home, Inc., 987 N.W.2d 834, 841 (Iowa 2023).

Cases questioning the need for expert testimony are necessarily very fact
specific. Several cases indicating the need FOR expert testimony in cases

involving patient falls were listed in Struck, at 543, 544. One such case, cited for

its dissent, McGraw v. St. Joseph's Hosp., 200 W.Va. 114, 488 S.E.2d 389, (1997)
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actually noted in the majority opinion that "We have reviewed cases addressing
hospital fall incidents and found that a majority of jurisdictions do not require

expert testimony in such cases." citing to Cockerton v. Mercy Hospital Medical

Center, 490 N.W.2d 856 (Iowa App. 1992) and 12 others. McGraw at 120, 121.

The facts in evidence in the case at bar which could indicate that reasonable
care for Rosemary's known mental and physical condition might be found by a jury
to require her to be escorted out of the facility in a wheelchair after her discharge
on October 19, 2021 were:

1. On March 4, 2021 she was admitted to SEIRMC which noted in the
medical records "a history of bilateral posterior leg pain and cramping for one
yearn prior to the admission". D0063 Exh. 2 at 1.

2. On October 8, 2021,Rosemary was admitted to the University of [owa
Hospitals and Clinics for lightheadedness and dizziness. D0063 Exh. 2 at 9.

3. On October 19, 2021 she was admitted at SEIRMC presenting with
nausea and vomiting (D0063 Exh. 2 at 18) with her first test, a Lactic Acid Lvi at
4:00 p.m. D0063 Exh. 2 at 14.

4. Physician Assistant Banwart ("P.A. Banwart") signed her medical report
and sent her to nurses to be discharged at 8:23 p.m. D0063 Exh. 2 at 19, Exh. I at
13:3-18.

5. During the period she was at the hospital, P.A. Banwart indicated that it

was not likely Rosemary was given anything to eat or drink. D0063 Exh.1 at
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14:7-11.

6. P.A. Banwart stated that Emergency Department transport after discharge
would be "a matter of individual circumstance and patient assessment and patient's
wishes. (emphasis added). D0063 Exh. 1 at 21:24-25, 22:1-8.

7. Rosemary stated that she waited for a wheelchair after getting dressed,
but no one brought one so she stood up and walked out of the emergency room and
fell. D0063 Exh. 5 at 47:19-24.

8. P.A. Banwart admitted that he did not know what Rosemary was doing
from the time he signed her medical report and she fell down in the hallway 20
minutes later. D0063 Exh. 1 at 17:19-23, 18:3-15.

9. SEIRMC has admitted it has no written policy for how a patient is to be
transported from the hospital after their discharge. D0063 Exh. 4.

These are not facts which a jury needs assistance in understanding how they
might relate to Rosemary being at risk of falling - likely by fainting (but that would
be a jury question). P.A. Banwart even stated that the patient's wishes play a role
in whether a wheelchair is provided. D0063 Exh. 1 at 21:24-25, 22:1-8.

Rosemary testified that she waited for a wheelchair before she got up to leave.
D0063 Exh. 5 at 47:19-24. There is no evidence of a "diagnosis" in this case.
There are no medical records indicating that Rosemary did not require the use of a
wheelchair to assist her in exiting the hospital. In his deposition, P.A. Banwart

admitted that while his affidavit in support of the defendant's Motion for Summary

21



Judgment indicated he had a discussion with Rosemary about her discharge that
was "included in the medical records with her verbalizing understanding and
agreement", in fact, no such discussion was included in the medical record from
the day she fell that appeared above his signature. D0065, at 3, para. 10.

In conclusion, Rosemary requests the decision of the district court be
reversed and it be held that expert testimony is not necessary on remand for her to
make her case to the jury based on the nature of the primary facts being considered
in this matter and for such other relief as the Court may determine in the interests
of justice.

In considering whether expert testimony was required by Rosemary to make
a prima facie case, Rosemary questions whether the policy objectives of an ECA,
when balanced against the possible need for expert testimony in certain cases,
warrant a standard for there to be a "clear and convincing" need for expert
testimony in order to require an ECA plaintift to comply with the disclosure
requirement of lowa Code section 147.140 (2018)?

This issue is being raised for the first time on appeal as a question of policy
appropriately reserved for consideration at the appellate level. Ellie Margolis,

Closing the Floodgates: Making Persuasive Policy Arguments in Appellate Briefs,

62 Mont. L. Rev. (2001) avail. at https://scholarworks.umt.edu/mir/vol62/iss1/2,
"Policy arguments are an important, but often overlooked, part of appellate

advocacy and brief writing." 62 Mont. L. Rev. (2001) at 83.
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The scope and standard for appellate review is not applicable. The question
is whether the Court considers the case before it as a suitable opportunity to

consider the policy question presented.

The case before the Court provides a unique opportunity to provide a
reasonable and just balance between the policy objectives of the ECA and Iowa
Code section 147.140 (2018). In Struck, the court concluded that "the legislature
enacted section 147.140 to provide a mechanism for early dismissal with prejudice
of professional liability claims against healthcare providers when supporting expert
testimony is lacking." Struck at 539. The benefit of that result was found to be
that: "Early disposition of potential nuisance cases, and those which must
ultimately be dismissed for lack of expert testimony, would presumably have a
positive impact on the cost and availability of medical services." Struck at 541,

citing Hantsbarger v. Coffin, 501 N.W.2d 501, 504 (Iowa 1993) (en banc) which

quoted (Thomas v. Fellows, 456 N.W.2d 170, 173 (Iowa 1990).

In the 2015 State of the Judiciary Message on January 14, 2015, delivered by
Mark S. Cady, Chief Justice of the lowa Supreme Court, he noted that there was a
"new expedited track for civil lawsuits of $75,000 or less that will enable them to

be completed, from start to finish, within one year." 2015 Message, Part III line

6-8. In the Q & A Reg. ECARule 1.281 at 6, the committee commented on the

evidentiary rule of the HCPS:
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Q: What is the genesis for this rule?

A: The high cost of obtaining medical testimony is a serious barrier to
bringing civil actions in the $75,000 or less range. To make the
expedited civil action rule work, the committee felt this problem had
to be addressed.

So, if the objective of lowa Code section 147.140 (2018) is to limit causes of
action which do not have supporting expert testimony in order to have a positive
impact on the cost and availability of medical services, and the purpose of creating
the ECA was to allow civil actions in the $75,000 or less range to go forward with
a minimal requirement for medical testimony, can these policy objectives be
reconciled? Rosemary would argue that they already are reconciled in that the
ECA can only be brought if the plaintiff elects to voluntarily limit their damages to
no more than $75,000. These are not the cases that are causing a negative impact
on the cost and availability of medical services. Too, the ECA specifically
provides that for cases that are found to require expert testimony, it must be
provided or risk dismissal on summary judgment. Iowa R.Civ.P. 1.281(3)(b)(4).

If the ECA 1is beneficial for providing a cost effective and efficient means of
dealing with professional negligence claims of less than $75,000, would it not
make sense to provide incentives for plaintiffs to elect that remedy to resolve their
claims? Establishing a standard for determining the need for expert testimony

under the Thompson test as one requiring that the need for expert testimony must
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be shown by clear and convincing evidence will provide an incentive for plaintiffs
to pursue their professional negligence claims through an ECA. That incentive is
being given precisely through that original policy objective of the ECA which was
to minimize the cost and need for expert testimony to pursue such claims.

For economic reasons, the chances of another ECA case reaching the Supreme
Court in a manner to provide an opportunity to consider this policy enhancement is
questionable.

In conclusion, Rosemary would ask the Court to consider adopting a
requirement that in determining the need for expert testimony in ECAs the factual
analysis be required to meet a clear and convincing threshold under the Thompson
test before the additional burden of disclosures pursuant to lowa Code sections
147.140 (2018) and Iowa Code section 668.11 (1986) are required, and for such
other relief as the Court may determine in the interests of justice.

3. If there are facts in controversy, how is the Thompson test to be applied
in order to determine the need for expert testimony?

This issue was preserved for appellate review as it was raised in the factual
arguments in D0062 at 2-4 and decided by the district court in the ruling on the
Motion for Summary Judgment which included a listing of the evidentiary facts
that the Court determined to be primary and did not include most of Rosemary's

facts. D0071 at 2-3.
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The scope and standard for appellate review of this issue is de novo in that
"The burden is upon the party moving for summary judgment to show absence of

any genuine issue of a material fact. All material properly before the court must be

viewed in the light most favorable to the opposing party. Oswald v. LeGrand, 453
N.W.2d 634, 635 (Iowa 1990).

The Thompson test for whether a case requires expert testimony must be
based on a set of facts which will be considered by the jury to decide the matter
and the question of whether the jury is capable of understanding those facts
without the assistance of expert testimony. The stated objective of lowa Code
section 147.140 (2018) is to eliminate cases which have not been supported by an
expert's affidavit at an early stage. However, the Thompson test requires that the
initial inquiry of whether expert testimony is even necessary be based on a
consideration of whether the primary facts can be comprehended by a jury charged
with making a determination of fault. The district court's failure to consider a
significant number of evidentiary facts supported by medical records and
deposition testimony does not represent a proper analysis for the Thompson test in
a Motion for Summary Judgment. See D0062 at 2-4. Rosemary would argue that
the proper analysis would be for the district court to fully consider all of the facts
submitted by both parties to make a determination of "primary facts" and whether
they are of a kind that could be understood by a jury without the benefit of expert

testimony. Indeed, in such an analysis, the facts presented by the party opposing
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such a motion would be viewed in the light most favorable to that party. D0071 at

4 citing Des Moines Register and Tribune Co. v. Dwyer, 452 N.W.2d 491, 495

(Iowa 1996). The facts presented by Rosemary were not even discussed in the
district court's ruling, including those which indicated significant inconsistencies in
what P.A. Banwart's actual involvement was in the discharge process. D0062 at
2-4. There are significant factual controversies which exist in this case and those
controversies need to be resolved by the jury, not ignored by granting SEIRMC's
Motion for Summary Judgment. D0O071 at 3, citing lowa R. Civ. P. 1.981(3), Behr

v. Meredith Corp., 414 N.W.2d 339, 341 (Iowa 1987).

In conclusion, Rosemary requests the Court vacate the district court's
decision granting SEIRMC's Motion for Summary Judgment and remand the case
to have the district court analyze all of the facts in controversy, considering the
material facts and the inconsistencies, pursuant to the Thompson test and, in
addition, as to whether there is a genuine issue of material fact which would
preclude granting a Motion for Summary Judgment and for such other relief as the
Court may determine in the interests of justice.

4. If the case 1s remanded for trial, then what limitations are there on the
cross-examination evidence deposition, pursuant to lowa R. Civ. P. 1.281(4)(g)(3)
(4) of a provider that submitted a HCPS when there was no previous objection to

the statement as provided for in Iowa R. Civ. P. 1.281(4)(g)(3)(3).
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This issue was preserved for appellate review as it was raised in the
Plaintiff's First Motion in Limine, D0023 and decided by the district court Ruling
on Plaintiff's Motion in Limine, DO059 Ordr Deny PI. 1st M.I.L. (9/17/2024). It
could be argued that the Order was not a final decision, but Rosemary raises it here
in the interests of judicial efficiency.

The scope and standard for appellate review of this issue is for abuse of

discretion. Schlader v. Interstate Power Co., 591 N.W.2d 10, 11 (Iowa 1999) (We

generally view evidentiary rulings for abuse of discretion.) citing Williams v.

Hedican, 561 N.W.2d 817, 822 (Iowa 1997).

In an ECA, the HCPS is the expert opinion that allows the process to work

efficiently. Q & A Reg. ECA Rule 1.281, pg. 3. If there is going to be a problem

with the ECA, the plaintiff needs to know at an early stage because, at that point, it
might, and probably would, make more sense to voluntarily dismiss the ECA and
bring a standard liability case with a full evidence deposition of the medical expert
or just drop the matter if the risk reward tradeoff changes significantly due to
increasing costs.

For that reason, the rules require that the HCPS be provided to the opposing
counsel 150 days before trial and the opposing counsel be required to raise any
objections within 30 days. Iowa R. Civ. P. 1.281(4)(g)(3)(3). In the comments to
the rule, it is specifically noted that: "The rule provides that the court must rule on

any objection to the health care provider statement sufficiently in advance of trial
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so as to give the proponent an opportunity to rectify any deficiencies in the
statement."

In the case at bar, despite having been served the HCPS almost 10 months
before trial (D0010), SEIRMC chose not to object to the statement within the
requisite 30 days and to not schedule a deposition to cross-examine the author until
30 days before trial. In addition, SEIRMC sought, and was allowed to schedule a
full evidentiary deposition (the rule allows the deposition to be used at trial)
without the normal limitations of a cross-examination. D0059. Opposing counsel
indicated an awareness of the limits of cross-examination, but still sought, and
obtained approval from the district court to proceed without limitation. D0032,
Def. Resist. PL. 1st M.I.L. at 3, #14 (7/22/2024), and D0059 at 2-3 (The
Defendant may, at its own expense, cross-examine by deposition Dr. Olinger
because she has supplied a Health Care Provider Statement. Nothing in the
language limits the Defendant's question of Dr. Olinger.) D0059 at 2-3.

In conclusion, if the case is remanded for trial, Rosemary requests the Court
grant her Motion in Limine filed October 14, 2024, D0068, to eliminate matters
raised in SEIRMC's evidence deposition which went beyond the scope of Dr.
Olinger's HCPS (D0063 Exh. 6) and for such other relief as the Court may

determine in the interests of justice.
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CONCLUSION

Rosemary requests that the Court reverse the district court's grant of
SEIRMC's Motion for Summary Judgment and determine that pursuant to the
Thompson test and all of the facts in controversy there is no need for expert
testimony to assist the jury in comprehending the facts and remand the case for
trial on the merits.

In addition, Rosemary requests the Court take this opportunity to consider a
more balanced approach for expert testimony in the context of an ECA and hold
that in applying the Thompson test to an ECA, expert testimony must be found to
be necessary by a showing of clear and convincing evidence of its need for the jury
to comprehend the primary facts.

As an alternative to reversal of the district court's ruling and remanding for
trial, Rosemary requests the Court vacate the district court's ruling and remand for
the district court to consider all of the facts placed in controversy and, while
considering the facts presented by Rosemary in the light most favorable to her,
determine if expert testimony is required, pursuant to the Thompson test, for the
jury to comprehend the issues in the case and, further, whether there are genuine
issues of material fact which preclude the granting of a Motion for Summary
Judgment.

Finally, if the case is remanded for trial, Rosemary requests that her Motion

in Limine filed on October 14, 2024 to limit the deposition testimony of Dr.
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Olinger to only those matters raised by her HCPS (D0063 Exh. 6) be granted.
As with all of Rosemary's conclusions, these requests are made with such

further relief as the Court may determine in the interests of justice.

Respectfully Submitted;

2/4/2025
Date

1229 Grand Averiue
Keokuk, lowa 52632
ph: 319-795-9079
fax: 319-524-8643

email: ty@TylLoganLaw.com
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REQUEST FOR ORAL OR NONORAL SUBMISSION
Rosemary requests oral argument to provide a perspective on the use of the

expedited civil action procedure in litigation.
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