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ISSUE PRESENTED FOR REVIEW 
 

1. Does Iowa Code section 633.309 allow a will contest 

to proceed when the petition contesting the will is filed more 

than four months after the second publication date and more 

than thirty days after proper notice is mailed to the Plaintiffs?  
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STATEMENT OF THE CASE 

 
Nature of the Case. 

 This is an appeal from a ruling denying a pre-answer 

motion to dismiss filed by Defendants-Appellants Katrina 

Moreland, Keyli Kiefer and Krista Nebendahl (collectively 

“Defendants”). The motion sought dismissal of a petition 

contesting a will admitted to probate in 2019 in this estate by 

the Executor, L. Annette Deering (“Executor”), Jacquelyn D. 

Wilson, Jason Hager, and Joshua Hager (collectively 

“Plaintiffs”). 

 Following a previous appeal in case number 22-1671, and 

after remand to the district court, Executor re-filed the 2003 

will admitted to probate when this estate was opened in 2019. 

Plaintiffs, joined by Executor, then sought to challenge the 

previously admitted will by filing a will contest petition on June 

6, 2024.   

Defendants filed a pre-answer motion to dismiss the 

petition on the basis it was untimely, and Plaintiffs resisted the 
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motion. Following hearing on said motion, the district court 

entered an order denying the motion to dismiss.  

 On appeal, Defendants request this Court reverse the 

order denying the motion to dismiss because the petition 

contesting the will was filed well after the limitations period for 

such an action pursuant to Iowa Code § 633.309. 

Course of Proceedings.  

 This is the second appeal in this matter.  The Iowa Court 

of Appeals entered a ruling on March 6, 2024, affirming in part, 

reversing in part, and remanding this matter to the district 

court for further proceedings. (D0129, Court of Appeals Opinion 

(04/11/2024)). Upon remand to the district court, a status 

hearing was held, and the district court entered an order on 

May 9, 2024, authorizing Executor to re-file the 2003 will 

previously admitted to probate in this matter and allow certain 

time to all beneficiaries to file a petition contesting the will. 

(D0137, Order Setting Hearing (04/23/2024)).  

Plaintiffs then proceeded to file a petition contesting the 



 

11 
 

2003 will on June 6, 2024. (D0154, Petition for Will Contest 

(06/06/2024)). Defendants filed a pre-answer motion to dismiss 

the petition contesting the will on July 8, 2024, on the basis the 

it was filed long after the statute of limitations had run for such 

an action. (D0159, Motion to Dismiss (07/08/2024)). Plaintiffs 

resisted the motion, and the district court held a hearing on the 

motion to dismiss on August 28, 2024. (D0160, Resistance to 

Motion to Dismiss (07/10/2024)). 

 Following hearing on the motion, the district court entered 

an order denying the motion to dismiss on August 28, 2024. 

(D0165, Order Denying Motion to Dismiss (08/28/2024)). 

Defendants then petitioned for interlocutory appeal on 

September 27, 2024, and the Iowa Supreme Court entered an 

order on January 3, 2025, granting the application for an 

interlocutory appeal as a matter of right pursuant to Iowa Code 

§ 633.36. (D0166, App. for Interlocutory Appeal (10/02/2024)); 

(D0173, Order Granting Interlocutory Appeal (01/03/2025)). 
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Statement of Facts. 

A. Family Background and Estate Procedure. 

Lorraine Schultz (“Decedent”) died testate on January 11, 

2019, and Executor filed a petition to open this estate, appoint 

herself as Executor, and admit a 2003 will to probate on 

January 29, 2019. (D001, Petition to Open Probate 

(01/29/2019)). The will, signed July 9, 2003, distributes four 

specific farms, to Decedent’s son, C. Blaine Schultz, three 

specific farms equally to Decedent’s three daughters, and one 

specific farm equally to all four of Decedent's children. (D0003, 

Will (01/29/2019)). The district court entered an order 

admitting the 2003 will to probate and appointing Executor. 

(D0007, Order Admitting Will (01/29/2019)). On the same day 

the will was filed, Executor filed a family settlement agreement 

executed by Decedent’s four children in 2014, while Decedent 

was still alive, purporting to make an agreement to distribute 

all of Decedent’s real estate equally. (D0010, Settlement 

Agreement (01/29/2019)). 
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Prior to Decedent’s death, her son, C. Blaine Schultz, died 

testate December 16, 2017, survived by a spouse, Sherry, and 

three children, the Defendants. (D0077, Defendants’ Trial Brief 

(07/14/2022)). Decedent’s daughter, Deborah, died in 2015 

and survived by two children, Jason Hager and Joshua Hager, 

two of the Plaintiffs herein. (D0077, Defendants’ Trial Brief 

(07/14/2022)). 

 The Executor mailed the 2003 will, the 2014 family 

settlement agreement, and the notice of appointment of probate 

of will, all pursuant to Iowa Code § 633.304 on February 11, 

2019, to all estate beneficiaries. (D0012, Affidavit of Mailing 

(02/21/2019)). The Plaintiffs and Executor were included in the 

mailing. Notice to creditors, notice of probate of will and 

appointment of Executor was published in the Postville Herald 

with the date of the second publication being February 13, 

2019, and an affidavit of publication was filed in the estate 

proving the same. (D0010, Publication Notice (02/19/2019)). 

No petition contesting the 2003 was filed by Plaintiffs or any 
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other party within the later to occur of thirty days after the 

direct mailing or four months following the date of second 

publication. 

 The estate proceeded with administration throughout 

2019 and 2020. The Executor filed a final report, subsequently 

amended on April 8, 2021, seeking to distribute real estate 

pursuant to the family settlement agreement and not the 2003 

will. (D0026, Final Report (04/08/2021)). Defendants objected 

to the final report, and the subsequent amended reports, 

claiming, among other issues, the real estate should be 

distributed pursuant to the 2003 will and not the family 

settlement agreement. (D0034, Objection (05/05/2021)). The 

parties engaged in discovery regarding the issues raised 

concerning the final report and the district court held an 

evidentiary hearing on July 21, 2022, and ultimately entered a 

ruling regarding the objections and status of the final report on 

August 26, 2022. (D0093, Order Regarding Objections 

(08/26/2022)). 
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 Defendants appealed from the August 26, 2022, ruling. 

(D0097, Notice of Appeal (01/07/2022)). The Iowa Court of 

Appeals filed a decision on March 6, 2024 affirming in part, 

reversing in part, and remanding the case to the district court. 

(D0129, Court of Appeals Opinion (04/11/2024)). Specifically, 

the Court of Appeals expressly held the 2014 family settlement 

agreement was invalid and Executor could not distribute assets 

pursuant to that agreement’s provisions. (D0129, Court of 

Appeals Opinion (04/11/2024)). The Court of Appeals briefly 

addressed what should happen on remand regarding the proper 

distribution of assets. The Court stated, “the contest to the 2003 

will is a question that needs answered” because “the district 

court did not expressly rule on the will’s validity or any issues 

relating to timeliness.” (D0129, Court of Appeals Opinion, p. 9 

(04/11/2024)). The remand was then specifically for “the 

district court to find the facts and rule on that question and 

related matters in the first instance” referring to whether a 

contest of the 2003 will would be allowed. (D0129, Court of 
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Appeals Opinion, p. 9 (04/11/2024)). 

B. Post-Appeal District Court Proceedings. 

Following a status hearing in April 2024, after procedendo 

had been issued and the case remanded to district court, the 

district court entered an order on May 9, 2024, approving a 

certain procedure suggested by Executor, which included re-

filing the 2003 will, sending all beneficiaries a probate notice 

advising the 2003 will was re-filed and the parties had thirty 

days to challenge the will. (D0139, Order Following Status 

Hearing (05/09/2024)). The Executor then re-filed the 2003 will 

on May 14, 2024, and sent a probate notice to all beneficiaries 

in accordance with the May 9, 2024, order. (D0140, Will Re-filed 

(05/14/2024)). Plaintiffs, including Executor, then filed a 

petition to set aside the 2003 will on June 6, 2024. (D0154, 

Petition 06/06/2024)). Defendants filed a pre-answer motion to 

dismiss the petition on July 8, 2024. (D0159, Motion to Dismiss 

(07/08/2024)). Plaintiffs resisted the motion to dismiss. 

(D0160, Resistance to Motion (07/10/2024)).  
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The district court held a hearing on August 28, 2024, 

regarding the motion to dismiss the petition. Despite being filed 

more than five years after the statute of limitations ran and 

there being no exception to the statute of limitations cited, the 

district court denied the motion to dismiss by order filed August 

28, 2024. (D0165, Order Denying Motion (08/28/2024)). 

Defendants then sought approval for an interlocutory appeal, 

which the Iowa Supreme Court Granted by order filed January 

3, 2025. (D0173, Order Regarding Appeal (01/03/2025)). 

Routing Statement. 

This case involves application of existing legal principles, 

and, thus, the Supreme Court should transfer this case to the 

Iowa Court of Appeals. Iowa R. App. P. 6.1103(3)(a) (2025). 

Preservation of Error. 

 Defendants timely filed a pre-answer motion to dismiss the 

petition challenging the 2003 will. In the motion, Defendants 

raise the issue of statute of limitations for the will contest 

petition. The district court entered an order on August 28, 2024, 
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denying the motion to dismiss. Defendants timely filed an 

application for interlocutory appeal on September 27, 2024, 

expressly raising the issue regarding the timeliness of the 

petition at issue. Thus, all issues herein are preserved for 

appellate review. 

Standard of Review. 

 Appellate courts review a district court’s ruling on “a 

motion to dismiss for correction of errors at law.” Struck v. Mercy 

Health Services-Iowa Corp., 973 N.W. 2d 533, 538 (Iowa 2022). 

This Court shall “accept as true the petition’s well-pleaded 

factual allegations, but not its legal conclusions” when 

reviewing a motion to dismiss ruling. Id. A dismissal is proper  

“if the petition shows no right of recovery under any state of 

facts.” Id.  

BRIEF POINT I 

THE DISTRICT COURT COMMITTED LEGAL 
ERROR IN DENYING THE MOTION TO DISMISS 
AND THUS ALLOWING PLAINTIFFS’ WILL 
CONTEST, FILED FIVE YEARS AFTER THE 
STATUTE OF LIMITATIONS FOR SUCH AN 
ACTION HAD RUN, TO PROCEED. 
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 Plaintiffs have four months from the date of second 

publication of the notice of admission of the 2003 will to probate 

or one month from the date of mailing of said notice to them, 

whichever is the later to occur, to file a petition contesting the 

2003 will. It is undisputed the petition contesting the 2003 will 

was filed approximately five years after the later of those two 

dates to run. Plaintiffs’ petition is thus time-barred and the 

district court committed legal error in failing to dismiss it. 

 Iowa Code § 633.309 governs the time when a suit to set 

aside the probate of a will “must be commenced.” That section 

states in full:  

 
An action to contest or set aside the probate of a will must 
be commenced in the court in which the will was admitted 
to probate within the later to occur of four months from 
the date of second publication of notice of admission of the 
will to probate, or one month following the mailing of the 
notice to all heirs of the decedent and devisees under the 
will whose identities are reasonably ascertainable, at such 
persons last known address. 
 
IOWA CODE § 633.309 (2023). 
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 The Estate of Beck case provides a summary of the history 

of these notice provisions. Prior to 1989 an executor only had 

to publish notice of the admission of a will for two consecutive 

weeks in a local newspaper and there was no provision for “any 

type of mailed or actual notice to creditors or heirs.” Estate of 

Beck v. Engene, 557 N.W. 2d 270, 272 (Iowa 1996). In 1988 a 

decision by the United State Supreme Court held the due 

process clause of the United States Constitution required a 

creditor “be given notice by mail or other means as certain to 

ensure actual notice.” Id. (internal quotation and citation 

omitted). 

 In response to the decision, the Iowa legislature amended 

Iowa Code sections 633.304 and 633.309 to “require the 

Executor to give mailed notice to interested parties of the time 

limitation for contesting a will” and “to change the time for 

contesting or setting aside a will to the later to occur of four 

months from the date of second published notice or one month 

following the mailing of notice.” Id. at 273. The Iowa Supreme 
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Court in the Weidman case held creditors and heirs-at-law are 

entitled to the same notice. Id. (citing In re Estate of Weidman 

476 N.W. 2d 357 (Iowa 1991)). 

 There are no exceptions in the statute of limitations for a 

will contest. Many of the reported cases addressing § 633.309 

involve issues relating to who may be entitled to a mailed notice 

as an heir-at-law or whether the Executor mailed the notice to 

a proper address. See Estate of Beck, 557 N.W. 2d 270 (Iowa 

1996) (determining a party was an heir-at-law entitled to written 

notice); Rasmussen v. Tuhn, 561 N.W. 2d 43 (Iowa 1997) 

(holding an Executor with actual notice of a creditor’s identity 

must mail notice to the creditor and the limitation period to file 

a claim did not begin to run until the notice was mailed); Liddle 

v. Liddle, Number 12-1597, 2013 Iowa App. Lexis 696; 2013 WL 

3458242 (Iowa Ct. App., June 26, 2013) (affirming dismissal of 

late filing of petition challenging will regarding where notice was 

sent); Bacon v. Bacon, Number 16-1270, 2017 Iowa App. Lexis 

302; 2017 WL 1088112 (Iowa Ct. App., March 22, 2017) 
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(affirming dismissal of petition contesting will filed late 

regarding address question); In Re Estate of Darrah, Number 21-

1082, 2022 Iowa App. Lexis 681; 2022 WL 3906754, (Iowa Ct. 

App., Aug. 31, 2022) (allowing will contest to proceed because 

of minor heirs-at-law not provided notice through a 

representative). 

 The Darrah case is one of the rare cases where an appellate 

court reversed an order dismissing an untimely filed petition. 

There, decedent, divorced and survived by minor children, died 

and an estate was opened by decedent’s father. Estate of 

Darrah, 2022 Iowa App. Lexis 681, at *3-4. Notice was mailed 

to the minor children personally without appointment of a 

guardian ad litem or other representative to receive notice on 

behalf of the minor children. Id. at *4-5.  

Ultimately a conservator was appointed for the minor 

children and the conservator moved to set aside the prior order 

admitting a lost will to probate on the basis the minor children 

could not be served notice personally. Id. at *7-8. The executor 
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resisted the motion on the grounds it was untimely under Iowa 

Code § 633.309. Id. at *10. The Court of Appeals affirmed the 

district court order allowing the minor children’s challenge to 

proceed because they were never served through an adult 

representative. Id. at *11. Thus, the limitation period never 

began running as to their interest.   

The reported cases allowing untimely challenges to a will 

admitted to probate are when the contestant did note receive an 

actual notice mailed by an executor due to the beneficiary’s 

status as a minor (Darrah) or the challenger was an heir-at-law 

pursuant to the intestacy statute that was not mailed notice 

(Beck). If notice was mailed to the proper person at the last 

known address, then a will contest must comply with the 

limitation period in § 633.309. There are no exceptions. 

 Here, the following facts are undisputed. The 2003 will was 

admitted to probate on January 29, 2019. Notice of admission 

of the will to probate and a copy of the 2003 will was mailed to 

each of the Plaintiffs on February 11, 2019. The addresses for 
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the Plaintiffs on the affidavit of mailing filed February 21, 2019, 

are the same addresses as the affidavits of mailing filed by 

Executor on May 16, 2024, indicating notice of the re-filed will. 

In other words, there may be no resistance to application of the 

statute of limitations due to an incorrect address. None of the 

Plaintiffs are minors or have any other known court-appointed 

representative entitled to mailed notice on any Plaintiff’s behalf.  

 Strict compliance with the limitations period in § 633.309 

is required under these facts. There are no exceptions to the 

statute of limitations. The will was clearly admitted to probate, 

the notice was published in the Postville Herald, a publication 

in the county of administration of this estate, the date of second 

publication was February 13, 2019, notice was sent directly to 

the proper addresses, and the Plaintiffs are not minors nor do 

they have any other known disability requiring notice be sent to 

a third party. The district court thus committed legal error in 

failing to dismiss the untimely petition to contest the 2003 will. 
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 In resisting the motion to dismiss, Plaintiffs’ position is the 

Iowa Court of Appeals in the 2024 decision in this matter held 

they were able to challenge the 2003 will because the Court of 

Appeals remanded the matter to the district court and did not 

expressly rule in its decision the 2003 will governs distribution 

of the estate assets. See D0160, Resistance to Motion to Dismiss 

(07/10/2024). It is accurate the Iowa Court of Appeals did not 

hold the 2003 will governed distribution of the assets of the 

estate and it is accurate the matter was remanded to the district 

court.  

However, the Iowa Court of Appeals did not hold Plaintiffs 

have a legal right to challenge the 2003 will and expressly 

remanded the issue to the district court for a determination 

whether any petition challenging the will would be timely. See 

D0129, Court of Appeals Opinion (04/11/2024). The prior 

appeal presented no issue regarding the timeliness or validity of 

any will contest filed by Plaintiffs. Simply put, the issue in this 

appeal was not before the Court of Appeals in the prior appeal. 
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 The only language in the prior decision of the Court of 

Appeals addressing the issue now on appeal, after that Court 

held the 2014 Family Settlement Agreement was unenforceable, 

is as follows: 

Ordinarily we would turn to the 2003 will and order the 
proper distribution of assets in our opinion. But the 
district court did not expressly rule on the will’s validity or 
any issues relating to timeliness, presumably because 
finding the [family settlement agreement] valid rendered 
the 2003 will an academic question. Because we reverse 
on the [family settlement agreement’s] validity, the contest 
to the 2003 will is a question that needs to be answered. 
We remand to the district court to find facts and rule on 
that question and related matters in the first instance. 

 
 (D0129, Court of Appeals Opinion, p. 9 (04/11/2024)). 
 
 Nothing in the above language created an exception to the 

limitations period in § 633.309. Nothing in the above language 

expressly held Plaintiffs have, as a matter of legal right, the 

ability to now file a petition, five years after the limitations 

period ran, to challenge the 2003 will. In fact, the “issues 

relating to timeliness” specifically was an open question that 

now needs decided. (Emphasis added).  

The Executor in 2019, when opening the estate, could 
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have sought district court approval of the family settlement 

agreement. She did not do so and chose to wait until the final 

report was filed in 2021 to seek court approval for distributions 

of the estate assets in a manner other than what the 2003 will 

dictates, a will she admitted to probate. There is no exception 

in § 633.309 allowing for an untimely will contest when the 

executor fails to seek court approval for a distribution other 

than what the will dictates. 

 When interpreting a statue, appellate courts “start with 

the language of the statue to determine what the statute 

means.” Beverage v. Alcoa, Inc., 975 N.W. 2d 670, 680 (Iowa 

2022). The first question is to determine whether the meaning 

of the statute under review is ambiguous. Id. If there is no 

ambiguity courts “go no further and apply the unambiguous 

meaning of the language used in the provision.” Id. The only 

question is what the statute means and if there is no ambiguity 

in the statute, courts “will not search for a meaning beyond the 

express terms of the statute or resort to rules of construction.” 
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Commerce Bank v. McGowen, 956 N.W. 2d 128, 133 (Iowa 2021) 

(internal quotation and citation omitted). There is no ambiguity 

in Iowa Code § 633.309 and this Court should apply the 

unambiguous language in the statute. There is no basis to 

“search for a meaning beyond the express terms” of § 633.309. 

CONCLUSION 

 The district court committed legal error in failing to grant 

the motion to dismiss Plaintiffs’ petition. The petition is 

unquestionably untimely. The petition was clearly filed well 

after the time allowed in Iowa Code § 633.309, which is a clear, 

plain, and unambiguous statute. The Court of Appeals in its 

2024 decision in this matter created no new law and did not 

create an exception to the limitations period allowing Plaintiffs’ 

petition to move forward. The fact Executor did not seek court 

approval of the family settlement agreement prior to the filing of 

the final report in this estate does not create an exception to § 

633.309 now allowing her, and the other Plaintiffs, to challenge 

a will admitted to probate more than five years later. Defendants 
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respectfully request this Court reverse the district court order 

denying the motion to dismiss and remand this matter with 

instructions to order the Executor to carry out the provisions of 

the 2003 will. 

REQUEST FOR ORAL ARGUMENT 

 Appellants and Defendants Katrina Moreland, Keyli Kiefer 

and Krista Nebendahl, respectfully request to be heard in oral 

argument upon submission of this case.   
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/s/ Matthew J. Hemphill   
By: Matthew J. Hemphill AT0003418 
218 S. 9th Street, P.O. Box 8 
Adel, Iowa 50003 
Telephone: 515-993-1000 
Facsimile:  515-993-3746 
matthewhemphill@adellaw.com 
ATTORNEY FOR APPELLANTS  
KATRINA MORELAND, KEYLI  
KIEFER, AND KRISTA NEBENDAHL 
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