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STATEMENT OF THE ISSUE PRESENTED FOR REVIEW 
 
 The district court erred by allowing the State to enter the 
video of the alleged sexual abuse into evidence. 
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ROUTING STATEMENT 
 
 The Court should transfer this case to the Court of Appeals 

because it raises an issue that involves the application of existing 

legal principles. Iowa R. App. P. 6.903(2)(a)(4), 6.1101(3)(a) (2025). 

NATURE OF THE CASE 

 Defendant–Appellant Max Amyda appeals his conviction, 

sentence, and judgment following a jury trial. A jury found Amyda 

guilty of sexual abuse in the third degree, a class “C” felony, in 

violation of Iowa Code section 709.4(1)(a). D0106, Sentencing 

Order, at 1 (09/27/2024). The offense is a forcible felony; 

accordingly, the district court imposed a ten-year prison sentence. 

D0106, at 1–2. The court ordered Amyda to comply with the sex 

offender registry requirements and imposed a lifetime special 

sentence pursuant to Iowa Code section 901B.1. D0106, at 2–3.  

STATEMENT OF THE FACTS 

 On May 5, 2023, Mary Ann Sohs contacted her best friend to 

see if she could hang out. Her friend was unavailable but suggested 

Sohs contact the friend’s uncle, Defendant–Appellant Max Amyda. 

D0134, Trial Tr. Vol.2, at 16:18–17:2, 22:16–19 (08/13–16/2024). 
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Sohs had met Amyda before, and he had previously socialized at 

her house with another friend. D0134, at 15:22–16:17. Sohs 

contacted Amyda through Facebook Messenger and invited him to 

come over to her house. D0134, at 17:3–9, 37:13–19.  

 At the time, Sohs lived in her sister’s house, in Sergeant Bluff, 

Iowa. D0134, at 13:11–20. Her sister’s family, including her 

husband and two young children, also lived in the home. D0134, at 

14:8–17. Sohs had her own bedroom in the house. D0134, at 

14:18–24. Sohs testified that when friends came over, they all 

usually hung out in the house’s garage. D0134, at 15:13–16.  

 At trial, Sohs testified Amyda came over that evening. D0134, 

at 17:10–15, 37:20–22. The two hung out in the garage and drank 

Captain Morgan. D0134, at 17:22–18:5. Sohs was unsure how long 

the two stayed in the garage; however, eventually she and Amyda 

went to her bedroom. D0134, at 18:9–16. Sohs testified they were 

both drunk and started kissing. D0134, at 19:10–15. Sohs testified 

Amyda took off his clothes and repeatedly asked her to have sex 

with him. D0134, at 19:10–20:10. Sohs testified she told Amyda she 

did not want to have sex. D0134, at 20:2–13. Sohs testified Amyda 
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seemed to accept her refusal, stating “it seemed okay” and 

“everything seemed fine.” D0134, at 19:18–23, 21:9–11.  

 Sohs stated she started getting tired, and she told Amyda she 

was going to sleep. D0134, at 21:9–13. Sohs testified both she and 

Amyda were fully clothed when she laid down on her bed and fell 

asleep. D0134, at 21:10–25. When Sohs woke up around noon, 

Amyda was on the bed asleep beside her; both of them were still 

fully clothed in the clothing they had on the night before. D0134, at 

21:16–22:13, 43:2–8.  

 Sohs testified Amyda woke up, and she pretended to be 

vomiting so he would leave. D0134, at 23:1–15. Amyda left the 

bedroom and went into the home’s kitchen. D0134, at 23:1–6. Sohs 

testified she heard Amyda tell her sister that she needed to check 

on Sohs, who was throwing up. D0134, at 23:16–24. Sohs’s sister 

testified she saw Amyda exit Soh’s bedroom and come into the 

kitchen; he then told her Sohs needed help because she was sick. 

D0134, at 72:12–73:21. Sohs’s sister testified Amyda then went 

back into Soh’s bedroom. D0134, at 72:15–24. Sohs’s sister was 
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surprised when she saw Amyda; she did not know who he was or 

why he was in her house. D0134, at 78:8–23. 

 Sohs testified Amyda did not leave her house until that night; 

she did not recall what time he left, but she remembered it was 

already dark. D0134, at 24:3–8. Sohs’s sister agreed; she stated 

Amyda stayed at the house the rest of the night. D0134, at 73:19–

24. After Sohs’s brother-in-law returned home from work, he gave 

Amyda a ride home later that night. D0134, at 24:3–11, 74:2–11.  

 A few weeks later, on June 11, 2023, Sohs’s sister received a 

message from her husband’s relative that contained a video of Sohs. 

D0134, at 12–75:18. Sohs’s sister partially watched the video, 

called Sohs crying, and then forwarded the video to Sohs. D0134, at 

24:15–23, 74:21–75:23. Sohs testified the video showed her asleep 

in her bedroom; she recognized her bedding, clothing, and body. 

D0134, at 25:16–26:11, 32:22–34:4.  

 The video showed Sohs with her eyes closed, presumably 

asleep, on a bed, naked from the waist down. D0123, Ex. 1, Video 

of Alleged Sexual Assault. A hand touches Sohs’s vagina multiple 

times, spreading open her labia, while Sohs remains asleep. D0123, 
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Ex. 1. The hand is tattooed. D0134, at 35:12–13. The tattoo is on 

the dorsum of the person’s left hand and extends slightly towards 

their wrist. D0123, Ex. 1; D0118, Ex. 2, Screenshot of Tattooed 

Hand. The tattoo appears to be an X with an arrow pointing to the 

bottom of the left thumb joint. D0123, Ex. 1; D0118, Ex. 2. There 

are also some markings above the X going into the left wrist. 

D0123, Ex. 1; D0118, Ex. 2. 

 Sohs claimed the hand in the video belonged to Amyda. 

D0134, at 25:16–21, 26:16–22. Sohs testified she recognized the 

tattoo from the video as one Amyda had on his hand on May 5, 

2023. D0134, at 35:12–20, 45:10–21, 47:10–12. She stated Amyda 

had only ever been in her room that one time. D0134, at 27:4–12. 

Sohs testified Amyda was “the only one . . . with [her] in that room, 

so he was the only one who could have made that video.” D0134, at 

42:22–43:1.  

 Sohs testified she did not give Amyda permission to touch her 

vagina. D0134, at 35:21–36:2. Sohs stated she was asleep when he 

touched her vagina, and she was not aware he was touching her. 
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D0134, at 36:3–7. Sohs testified she never consented to Amyda 

“sexually touch[ing her] in any fashion.” D0134, at 36:11–13.  

 Sohs testified she attempted to contact Amyda on Facebook 

after she saw the video but he blocked her. D0134, at 28:6–17. It 

was the evening when Sohs’s sister received the video and 

forwarded it to Sohs. D0134, at 76:16–23. The two women went to 

the police station the next day. D0134, at 28:18–29:16, 76:16–23.   

 Sergeant Bluff Police Officer Andrew Hansen met with the two 

women at the station. D0134, at 84:5–25. Sohs reported someone 

had sexual contact with her while she was unconscious and 

sleeping without her permission. D0134, at 84:21–85:7. Sohs 

provided law enforcement with a copy of the video. D0134, at 

28:18–29:16, 85:8–21. Sohs told Hansen that Amyda had sexually 

assaulted her. D0134, at 85:22–86:86:7.  

 Acting on Sohs’s report, Hansen called Amyda. D0134, at 

86:8–18. Hansen told Amyda he wanted to speak to him regarding a 

complaint of sexual abuse. D0134, at 86:19–23. Hansen testified he 

documented two attempts to arrange an in-person interview with 

Amyda at the police station; one of those attempts was video 
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recorded. D0134, at 87:1–25. Amyda agreed to come in for an 

interview but then did not come to the station; in a phone call with 

Hansen, Amyda explained he had been having transportation 

issues. Hansen testified he never spoke to Amyda in person. D0134, 

at 88:10–12.  

 Law enforcement never sought a search warrant for Amyda’s 

phone. D0134, at 89:12–15. Hansen testified that he usually had 

“to have the phone in [his] possession in order to write a search 

warrant to search the phone,” and law enforcement did not have 

possession of Amyda’s phone. D0134, at 90:4–13. Hansen also 

testified that law enforcement was not able to retrace the digital 

footprint of the video. D0134, at 89:16–21. 

 The parties stipulated an investigator took photographs of 

Amyda’s hands on July 25, 2024. D0134, at 135:3–12. Those 

photographs of Amyda’s hands were admitted into evidence. D0134, 

at 135:10–17. The photographs showed the dorsal surfaces of both 

Amyda’s hands were tattooed. D0126, Ex. 104, Photograph of 

Amdya’s Hands; D0134. At 136:9–12. A depiction of several playing 

cards started on Amdya’s right wrist and extended onto the top 
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surface of his right hand, ending before his knuckles. D0126. On 

Amyda’s left wrist and extending onto the dorsal side of his left 

hand was a tattoo of a skull wearing a hood. D0126. The tattoo was 

not the same tattoo that appeared on the left hand in the video. 

 In rebuttal, the State presented evidence of the Woodbury 

County Sheriff’s booking process. A jailor testified that when an 

individual is booked into a jail after arrest, the sheriff’s office gets 

physical and personal demographic information, does a medical 

assessment, and takes mugshots and fingerprints. D0134, at 

137:11–22. The jailor explained that mugshots were more than just 

pictures of a person’s face; rather, the jail also photographed “any 

scars, marks, or tattoos” that individual had at the time of booking. 

D0134, at 138:4–9. All of the information documented during the 

booking process, including the photographs, was entered into a 

system accessible to local law enforcement agencies. D0134, at 

138:10–139:1. The jailor identified Amyda’s booking sheet, which 

showed he was booked on July 27, 2023. D0134, at 139:5–140:24. 

The jailor also testified that he reviewed Amyda’s booking photos, 
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and there were two of Amyda’s hands taken on that same date. 

D0134, at 141:10–142:22; D0125, Ex. 5, Booking Photographs.  

 The photographs showed Amyda had the same tattoos at 

booking as those shown in the defense photographs taken by the 

investigator approximately one year later. Compare D0125, with 

D0126. However, a self-employed tattoo artist with twenty years of 

professional experience testified that the tattoo on Amyda’s left 

hand of the skull was new when the booking photograph was taken 

on July 27, 2023. D0134, 144:12–25, 149:10–15. The tattoo artist 

explained that when a person gets a tattoo the skin will scab, and 

the scab will eventually slough, or flake, off revealing the healed 

tattoo. D0134, at 146:16–147:9, 153:22–154:6.  

 The tattoo artist testified Amyda’s skull tattoo in the booking 

photo had “peeling and flaking skin around the more intense dark 

areas” which was a “dead giveaway” the tattoo was new and still in 

the healing phase. D0134, at 149:10–150:10. The tattoo artist 

testified that on average a new tattoo healed in two weeks, though 

that depended on a variety of factors, including the location of the 

tattoo on the body, how detailed the art was, the size of the tattoo, 
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the care taken of the tattoo after (such as applying lotion), and the 

skills of the tattoo artist. D0134, at 147:10–148:4, 152:2–154:6. 

The artist estimated that in his experience it was his belief Amyda 

had gotten the skull tattoo on his left hand less than two weeks 

before he was booked into the jail. D0134, at 148:25–151:7, 156:9–

157:2.   

ARGUMENT 

 The district court erred by allowing the State to enter the 
video of the alleged sexual abuse into evidence. 
 

Preservation of Error:  Before trial, Amyda filed a motion in 

limine asking the court prohibit the admission of the video allegedly 

showing a sexual assault of Sohs into evidence. D0055, Def. Mot. 

Limine, at 1–3 (07/25/2024). Amyda also asked the court to 

prohibit any of the State’s witnesses from testifying about the 

contents of the video. D0055, at 1–3. Amyda specifically objected 

that the State did not lay the proper foundation and authentication 

and it was not the best evidence. D0055, at 1–3. There was a 

pretrial hearing held on the foundational requirements of the video, 

and the court ruled the video was admissible. D0133, Mot. Limine 
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Tr., at 4:5–21 (08/06/2024); D0070, Ruling & Order Re: Mot. 

Limine/Rule 5.104 Preliminary Evidentiary Determination, at 14 

(Aug. 10, 2024). Moreover, Amyda renewed his prior objections 

when the State entered the video into evidence at trial. D0134, at 

29:7–32:10. Accordingly, error was preserved. See State v. Alberts, 

722 N.W.2d 402, 406–07 (Iowa 2006) (citations omitted). 

Standard of Review:  This Court reviews evidentiary rulings 

for an abuse of discretion. State v. Paredes, 775 N.W.2d 554, 560 

(Iowa 2009). “An abuse of discretion occurs when the trial court 

exercises its discretion ‘on grounds or for reasons clearly untenable 

or to an extent clearly unreasonable.’” State v. Rodriguez, 636 

N.W.2d 234, 239 (Iowa 2001) (quoting State v. Maghee, 573 N.W.2d 

1, 5 (Iowa 1997)). “‘A ground or reason is untenable when it is not 

supported by substantial evidence or when it is based on an 

erroneous application of the law.’” Id. (quoting Graber v. City of 

Ankeny, 616 N.W.2d 633, 638 (Iowa 2000)). 

Discussion:  In this case, the State admitted the video 

through Sohs’s testimony at trial. D0134, at 29:7–32:10. Because 

the State failed to properly authenticate and lay the foundation for 
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the admission of the video, and the video is not the best evidence, 

the district court abused its discretion in admitting the exhibit over 

Amyda’s objections.  

A. Foundation & Authentication  

Iowa Rule of Evidence 5.901 provides the requirement for 

authenticating or identifying evidence. Iowa R. Evid. 5.901 (2024). 

Specifically, the rule requires that “the proponent must produce 

evidence sufficient to support a finding that the item is what the 

proponent claims it is.” Iowa R. Evid. 5.901(a) (2024). The rule itself 

gives several, nonexhaustive examples of evidence that satisfies the 

requirement of authentication. See id. 

In Iowa, a “proper foundation for the admission into evidence 

of a motion picture film demands only that the fidelity of the film’s 

portrayal be established. When, as here, a witness to the event 

reportedly depictured by the file testifies that the film accurately 

portrays that event, a foundation has been established . . . .” State 

v. Deering, 291 N.W.2d 38, 40 (Iowa 1980) (citations omitted). Thus, 

a witness could testify that the “item is what it is claimed to be,” 
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thereby authenticating the evidence. See Iowa R. Evid. 5.901(b)(1) 

(2024). 

As the district court correctly found: “No witness identified by 

the State, including Mary Ann Sohs, witnessed the sex act alleged 

to have occurred on or about May 5, 2023. No witness identified by 

the State, including Mary Ann Sohs, took the video or witnessed the 

taking of the video.” D0070, at 2. Had Sohs been able to testify as to 

the event and attest that the video accurately portrayed what had 

occurred, then there would have been a proper foundation for the 

admission of the video into evidence. See Deering, 91 N.W.2d at 40 

(citations omitted). However, that was not the case here. Because 

Sohs did not recall or witness any alleged sexual assault depicted in 

the video, she could not authenticate the video itself as accurately 

portraying what had occurred. See D0134, at 36:3–7; 42:19–24 (“I 

cannot tell you what happened because I was sleeping at the time. I 

could not say if he made the video.”).   

Notably, it is possible the State could have properly 

authenticated the video, allowing for its admission into evidence. 

Acknowledging that sometimes there may be no qualified or 
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competent eyewitness to testify that the evidence accurately and 

reliably shows what occurred, some courts have allowed the 

evidence’s proponent to lay a “silent witness” foundation for its 

admission. See Hon. Richard B. Klein, Trial Communications Skills, 

Silent Witness Foundation § 33A:8 (Dec. 2023). It appears at least a 

few other jurisdictions have adopted this general doctrine under a 

similar rule to Rule 5.901, though Iowa has not apparently formally 

done so. For example, Indiana allows evidence to be authenticated 

under the “silent-witness theory” so long as there is evidence 

“describing the process or system that produced the videos and 

showing the video is an accurate representation of the events in 

general.” See Toney v. State, 206 N.E.3d 1153, 1155–56 (Ind. Ct. 

App. 2023) (citing Ind. R. Evid. 901(b)(9)).  

In this case, the State did not make any attempts that would 

allow it to authenticate the video pursuant to Iowa Rule of Evidence 

901(a), (b)(9) without a competent eyewitness to the alleged assault. 

The State presented no evidence regarding the video’s digital 

fingerprint, including what date it was created or on what kind of 

device. See Spradley v. State, 128 So.3d 774, 781 (Ala. Crim. App. 
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2011) (“[A] witness must explain how the process or mechanism 

that created the item works and how the process or mechanism 

ensures reliability.”). Nor did the State establish the video was not 

altered or doctored. See Toney v. State, 206 N.E.3d 1153, 1155–56 

(Ind. Ct. App. 2023) (citation omitted) (“The proponent must show 

that the video was not altered in any significant respect, and the 

date the video was taken must be established when relevant.”). Nor 

did the State make any attempts to trace the video back to Amyda 

through either testimony of the individuals who received and sent 

the video or through electronic evidence, such as the use of data 

from Facebook or cellphone companies.  

Sohs could not properly authenticate the video as she did not 

witness the alleged assault; accordingly, she could not testify video 

was an accurate account of what had happened. Deering, 291 

N.W.2d 38, 40. Nor did the State make any attempts to establish 

the video’s foundation through the “silent witness doctrine.” 

Because the State failed to properly authenticate the video, the 

district court erred in admitting it into evidence. See State v. Lain, 

246 N.W.2d 238, 242 (Iowa 1976) (“A judge cannot make 
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[foundational] findings without proof; evidence must be introduced 

warranting the findings.”).  

B. Best Evidence  

The district court also rejected the defense’s contention that 

the best-evidence rule prohibited the admission of video. D0070, at 

12–13. The defense argued that, without any proper authentication 

by the State, it was not clear that the video was in fact real or 

whether it was “deepfake porn.” D0055, at 8. The district court 

denied this objection stating that the video received by Sohs was 

“‘arguably the original.’” D0070, at 13. The court also found that 

the original was not required because it was either lost or destroyed 

and/or it could not be obtained by any available judicial process. 

D0070, at 13.  

The best evidence rule is contained in Iowa Rules of Evidence 

5.1000 through 5.1008. State v. Khalsa, 542 N.W.2d 263, 268 (Iowa 

Ct. App. 1995) (citation omitted). Generally, the rule provides that 

“[w]hen a party is attempting to prove the contents of a writing, 

recording, or photograph, the courts require the original to be 

produced.” Id.; see also Iowa R. Evid. 5.1002. “The purpose of the 
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best evidence rule is to secure the most reliable information as to 

the contents of [the evidence], when those terms are disputed.” Id. 

(citation omitted).  

Here, the State used the video in an attempt to prove its 

contents—what occurred during the incident. See Laurie Dore, 7 

Iowa Practice Series Evidence, Proof of contents—When applicable § 

5.1002:2 (Oct. 2023). “If the recording itself is introduced to prove 

the content of the conversation, . . . the best evidence rule will 

require the use of the original recording.” See id. Thus, the best 

evidence rule applied to the exhibit’s admission.  

The State did not produce the original video in this case, taken 

from whatever device recorded it. Rather, it was a copy of a video 

that forwarded to Sohs through several different people. D0134, 

24:15–23, 46:4–6, 74:12–22; D0133, at 14:18–15:2, 19:25–20:4, 

31:16–32:2, 34:14–35:13; 44:1–5. (“I ask Lisa. She said that -- she 

saw Chris was watching it, . . . and she said Chris said that J.D. 

sent to Chris . . . . Chris said that . . . Max show to J.D. or I don’t 

know if he sent to J.D., Max sent to J.D.”). Cf. Iowa R. Evid. 5.1002. 

Moreover, none of those individuals besides Sohs’s sister testified. 
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Thus, there was no record on whether anyone who viewed the video 

and sent it on had edited it after they received it. That the State 

produced a copy is not in itself problematic. The Iowa Rules of 

Evidence provide a “duplicate is admissible to the same extent as 

the original unless a genuine question is raised about the original’s 

authenticity or the circumstances make it unfair to admit the 

duplicate.” See Iowa R. Evid. 5.1003. However, the defense raised a 

genuine question about whether the video was authentic or whether 

it was “deepfake pornography.”   

Deepfakes are “videos that have been manipulated to make it 

look like the subject is realistically saying or doing something they 

didn’t.” Brasse v. State, 333 A.3d 593, 606 (Md. 2025) (internal 

quotation marks and citation omitted). As the motion in limine 

explained: 

Deepfake porn is visual content created using AI 
technology, which anyone can access through apps and 
websites. The technology can use deep learning algorithms 
that are trained to remove clothes from images of women, 
and replace them with images of naked body parts. Id. 
These synthetic sexual images are AI-generated, in that 
they are not depicting real events, but they are trained on 
images of real people, many of which are shared non-
consensually. Deepfake technology is used to manipulate 
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media so that the original face in a video is replaced with 
a face of the user’s choice. Deepfakes are forms of media 
that use machine learning to seamlessly superimpose one 
face onto another or alter audio, typically in videos, gifs, 
and other less static media. A user can create deepfake 
videos by feeding artificial intelligence images and videos 
of the face they would like to use, in addition to the original 
video they would like to alter. The more images used to 
feed the machine, the more accurate the superimposition 
is. 
 

D0055, at 8 (citing Anoky Desai, Explainer: Combatting deepfake 

porn with the SHIELD Act, JURISTnews (Apr. 6, 2021, 12:57:28 PM), 

https://www.jurist.org/features/2021/04/06/explainer-

combatting-deepfake-porn-with-the-shield-act/). Someone at QT 

security manipulated the cameras, zooming in and out, and 

switching screens. ((D0138, at 7:25–8:3). 

 Notably, there is technology that can identify whether or not a 

video has in fact been generated using artificial intelligence. See 

Anoky Desai, Explainer: Combatting deepfake porn with the SHIELD 

Act, JURISTnews (Apr. 6, 2021, 12:57:28 PM), 

https://www.jurist.org/features/2021/04/06/explainer-

combatting-deepfake-porn-with-the-shield-act/. There are 

“defensive technical solutions in the form of deepfake-detection 

https://www.jurist.org/features/2021/04/06/explainer-combatting-deepfake-porn-with-the-shield-act/
https://www.jurist.org/features/2021/04/06/explainer-combatting-deepfake-porn-with-the-shield-act/
https://www.jurist.org/features/2021/04/06/explainer-combatting-deepfake-porn-with-the-shield-act/
https://www.jurist.org/features/2021/04/06/explainer-combatting-deepfake-porn-with-the-shield-act/
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tools;” some of these tools have a success rate of over ninety 

percent in detecting AI-generated videos, images, and audio. Id. In 

short, AI-generated images and videos leave “digital footprints” that 

can be detected, which can be “anything from variation between 

adjacent pixels, to the order of spacing of frames in a video, to the 

size of the files themselves.” See On the Trial of Deepfakes, Drexel 

Researchers Identify ‘Fingerprints’ of AI-Generated Video, Drexel 

News (Apr. 24. 2024), 

https://drexel.edu/news/archive/2024/April/machine-learning-

generative-ai-video-detection.  

The district court erred in admitting the video under these 

circumstances. The State did not present any forensic evidence that 

the video was authentic and not an AI-generated deepfake. It did 

not have an expert testify to the lack of any digital footprints that 

one would expect in an AI-generated video, nor did it present any 

evidence that the video was submitted to AI-detection software.  

Moreover, the record does not support the district court’s 

conclusion that the original had been lost or destroyed or that there 

was no other available judicial process by which to obtain the 
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original. See Iowa R. Evid. 5.1004 (2024). Notably, it also does not 

appear the State made any real attempt to find the original source 

of the video. The State did not present evidence or testimony from 

the people allegedly had seen the video before it was sent to Sohs’s 

sister. The police did not obtain or even attempt to obtain search 

warrants for any of those individuals’ phones or phone records. Nor 

did the State present any evidence that it attempted to subpoena 

Facebook for either the messages or the data related to the users 

who sent them.  

Nor did the State get a search warrant for Amyda’s phone or 

any of his other electronic devices. D0134, at 89:12–15. There is no 

evidence the State sought Amyda’s Facebook messages related to 

Sohs or the video. There was no evidence or testimony as to any 

digital footprints that were on the video, much less anything else 

tying the video’s creation to Amyda, such as the video being created 

on May 5th or 6th of 2023 or the type of phone it was recorded with 

being the same model as Amyda’s. D0134, at 89:16–18. There was 

no evidence the State attempted to subpoena or otherwise obtain 

Amyda’s phone records.  
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The only evidence in the record as to the State’s efforts to 

obtain the video came from Hansen. He testified that he attempted 

to meet with Amyda to interview him two times. D0133, at 44:6–

45:22; D0134, at 86:24–87:2. After Amyda did not come at the 

agreed upon times for the interviews, Hansen requested an arrest 

warrant for the offense. D0133, at 45:12–22. Apparently, Amyda’s 

phone was not in his possession when he was arrested on the 

offense, as Hansen testified law enforcement never seized Amyda’s 

phone. D0134, at 90:4–13. The record does not show that law 

enforcement made any other attempts with regards to the video 

evidence other than attempting to have Amyda come into the police 

station. Rather, it appears that was the only step law enforcement 

took to attempt to trace the video to Amyda. See D0134, at 45:12–

25.  

Thus, this is not a case where there is proof or evidence 

showing a defendant or someone else has either intentionally or 

accidentally destroyed the evidence in question. The record does not 

show that the original video that was created or Amyda’s phone was 

either lost or destroyed. Nor does the record establish that law 
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enforcement used the available judicial processes available to it, 

including search warrant to find Amyda’s phone and/or 

subpoenaing related records from his phone and the Facebook 

accounts the video was transmitted through. Rather, it appears that 

law enforcement did little to no investigation as to the source 

and/or creator of the video. The State cannot simply allege evidence 

is lost, destroyed, or unavailable by other available judicial 

processes under such circumstances. Accordingly, the district court 

erred in concluding the original was not required.   

In this case, the video was not the best evidence. The video 

was not the original that was taken, but a copy. Importantly, the 

defense raised a genuine question about the original’s authenticity. 

See Iowa R. Evid. 5.1003 (2024). There was no evidence supporting 

the conclusion that the original was destroyed, lost, or unable to be 

obtained through judicial processes. Accordingly, the district court 

erred in overruling Amyda’s objection to the exhibit pursuant to the 

best evidence rule and in allowing the video into evidence at trial.  
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C. Remedy  

When a district court improperly admits evidence, the 

appellate court presumes “prejudicial error unless the contrary is 

affirmatively established.” In re Detention of Stenzel, 827 N.W.2d 

690, 708 (Iowa 2013) (citations omitted) (internal quotation marks 

omitted). “[T]he State bears the burden of showing lack of 

prejudice.” State v. Huston, 825 N.W.2d 531, 539 (Iowa 2013) 

(citation omitted). In this case, Sohs had no personal knowledge of 

the alleged sexual abuse. Nor was any other State witness was 

present during the alleged sexual abuse or could testify to it 

happening. Accordingly, the State relied heavily on the video and its 

contents presenting its evidence and proving its case against 

Amyda. Thus, the record does not affirmatively establish that 

Amyda was not prejudiced by the erroneous admission of the video 

and the testimony regarding its contents. See id.; State v. Nims, 357 

N.W.2d 608, 609 (Iowa 1984) (noting the record must establish 

“that the challenged evidence did not impact on the jury’s finding of 

guilt”). This Court should vacate Amyda’s conviction and remand 

for a new trial.  
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CONCLUSION 
 

 For the reasons outlined above, Defendant–Appellant Max 

Amyda requests this Court reverse his conviction and remand for a 

new trial.   

REQUEST FOR NONORAL SUBMISSION 

 Counsel requests this case be submitted without oral 

argument.  
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