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ISSUE PRESENTED 

The Iowa Comparative Fault Act provides that, in “a trial of 

a claim involving the fault of more than one party to the claim,” 

the jury must compare the fault of all parties, including plaintiffs 

themselves and parties who have settled. Iowa Code § 668.3 

(emphasis added). In DeMoss v. Hamilton, 644 N.W.2d 302 (Iowa 

2003), this Court held that because of the nature of a medical 

malpractice claim—where the very point of seeking medical care is 

to treat an existing condition—the plaintiff’s own “fault” for 

creating the condition that necessitated medical care cannot be 

compared with the fault of a physician who breached the standard 

of care and injured the patient.  

The issue presented in this appeal is: 

Whether, in a trial of a medical malpractice claim, a jury 

should be instructed to compare the fault of the defendant medical 

provider who failed to meet the standard of care with the fault of a 

third party who allegedly caused the injury that led the plaintiff to 

seek medical treatment? 
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ROUTING STATEMENT 

The issue on appeal—whether a doctor can avoid liability for 

negligent medical care by asking the jury to assign comparative 

fault to a third-party tortfeasor who caused the patient’s need for 

medical care in the first place—is of broad public importance, which 

would counsel in favor of Supreme Court retention. But the issue 

has already been decided by the Supreme Court, see DeMoss v. 

Hamilton, 644 N.W.2d 302 (Iowa 2003), so the case could properly 

be transferred to the Court of Appeals.  

That said, because the district court’s ruling is inconsistent 

with that Supreme Court precedent, a new precedential opinion 

from the Supreme Court may give lower courts and the bar needed 

and valuable guidance in this area. Appellants therefore ask that 

the Supreme Court retain this case.  
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STATEMENT OF THE CASE AND FACTS 

On July 6, 2018, Ellie Shimp (then a teenager) arrived at 

Mercy Medical Center-North Iowa in Mason City with a broken leg 

that was caused by a jet ski accident. D0001, Petition at p.4 ¶14 

(6/23/20). Dr. Timothy Gibbons performed surgery to treat the 

injury (a left tibial plateau fracture) and physician assistants Chad 

Boyer and Jared Knowles provided further medical and post-

operative care to Ellie. Id. ¶¶ 17-18.  As far as the fracture goes, 

their treatment worked as it should: Ellie’s leg was properly set and 

the fracture healed.  

But the bone fracture was not the only concern. Ellie had also 

injured her popliteal artery, which supplies blood to the lower leg 

and knee, but no one at Mercy timely diagnosed the injury. As a 

result, the blood flow to Ellie’s leg was significantly restricted for 

nearly a day, until the injury was finally diagnosed and Ellie was 

rushed to the Mayo Clinic for treatment. D0001, at ¶ 15. The 

physicians at Mayo saved Ellie’s leg but, because of the delayed 

diagnosis and resulting lack of blood flow, she is seriously and 

permanently injured. Id. at ¶ 32.  
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Because of those injuries, Ellie, along with her parents Zach 

and Kerri Shimp, filed this medical malpractice action against the 

individual medical providers and affiliated entities, including 

Mercy, alleging that the Defendants’ failure to timely diagnose and 

treat the injury to Ellie’s popliteal artery caused severe injury, 

disfigurement, and disability to her left leg. D0001 p. 7, ¶ 32. 

A year before trial was set to begin, the Defendants filed a 

joint motion to “confirm applicability of the comparative fault act to 

the released person pursuant to Iowa Code section 668.” D0090 

(4/20/23). Before filing this malpractice action, the Shimps had filed 

a negligence action against the driver and owners of the jet ski that 

collided with the jet ski Ellie was riding. Id. at p. 1-2. The 

defendants in that case denied liability and alleged that Ellie’s 

injuries were her own fault, but the parties eventually entered into 

a settlement agreement and the Shimps dismissed the case. Id.; see 

also Shimp et al. v. Oderding et al., Cerro Gordo Case No. 
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LACV071458, D0001 (Petition), D0011 (Answer), D0020 

(Dismissal).1 

In their motion to confirm the applicability of the 

Comparative Fault Act, the medical defendants argued that, 

because of the settlement, the jet-ski driver should be considered a 

“released party” under Iowa Code Chapter 668 and thus, if the jury 

were to find that any of the medical defendants committed 

malpractice and caused damage, the district court should instruct 

the jury to compare the “fault” of those defendants with the fault of 

the jet-ski driver. D0099 at 2-4.  

The Shimps resisted. They explained that the entire point of 

seeking medical treatment is to remedy an injury that has already 

 
1 Other than the amended complaint, which is at D0115, Exhibit 2, 

the pleadings from the Shimps’ case against the jet ski driver and 

owners and the settlement agreement are not part of this record in 

this case. The defendants’ joint motion to confirm the applicability 

of the comparative fault act described the filings and purported to 

attach them as exhibits, but they were not attached. See also D0099 

at p. 2, Reply in Supp. of Motion to Confirm Applicability of 

Comparative Fault (5/4/23) (further describing the filings in the 

action against the jet ski driver and owners).  Nevertheless, what 

the original complaint and answer stated, the existence of the 

settlement agreement, and the substance of the voluntary dismissal 

are not disputed and are therefore cited here for context and to 

illuminate the purely legal issue before the Court.  
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occurred, often because of the patient’s or a third party’s negligence, 

so the medical malpractice claim (which is based on a successive, 

divisible injury) is a different claim than the one brought against 

the original tortfeasor. D0095 at 1-4. Because the Comparative 

Fault Act applies only to parties who may be liable for the “same 

claim,” the Shimps explained that Chapter 668 does not apply. Id. 

Indeed, the Shimps noted that this Court already held as much in 

DeMoss v. Hamilton, 644 N.W.2d 302 (Iowa 2003), where it stated 

that a patient’s fault in creating the very injury that required 

medical attention cannot be compared to the fault of a physician 

whose treatment fell below the standard of care. D0095 at 2-4. 

In subsequent briefing, the Defendants conceded that 

“Plaintiffs are correct,” that “a medical provider generally cannot 

get an allocation of fault based on the plaintiff-patient’s conduct 

that necessitated the medical treatment in the first instance.” 

D0099 at 6. But the Defendants argued that DeMoss is inapplicable 

here because, according to them, this Court’s holding applies only 

to negligence by the plaintiff, not released third parties. The 

Defendants argued that the district court should instead look to this 
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Court’s decision in Jahn v. Hyundai Motor Company, 773 N.W.2d 

550 (Iowa 2009), which applied the Comparative Fault Act to a 

negligent third-party driver in a concurrent, indivisible injury case 

against a car manufacturer.  Id. at 6-7; D0115, Supp. Br. in Supp. 

of Motion to Confirm App. Of Comparative Fault Act (8/4/23).  

The district court agreed with the Defendants. Although its 

order contains no analysis, the court stated that it “is persuaded by 

the argument set forth in the defendants’ supplemental brief filed 

on August 4, 2023” and that, “[f]or those reasons, the defendants’ 

motion will be granted.” D0127, Order on Motion to Confirm App. 

of Comparative Fault Act (11/9/23).  

The Shimps filed a timely motion for interlocutory appeal, 

which this Court granted.  

STANDARD OF REVIEW AND ERROR PRESERVATION 

Whether a medical provider can use the Comparative Fault 

Act to reduce liability for medical malpractice is a legal question 

that is reviewed for correction of errors at law. Hagen v. Texaco Ref. 

& Mktg., Inc., 526 N.W.2d 531, 534 (Iowa 1995). 
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The Shimps preserved error through their resistance to the 

motion to confirm the applicability of Chapter 668 and the 

subsequent briefing. D0095, D0116.  

ARGUMENT 

I. This Court’s ruling in DeMoss v. Hamilton, which held 

that a medical provider cannot reduce its liability for 

malpractice based on negligence that provided the 

occasion for medical attention, controls the issue on 

appeal.  

The Iowa Comparative Fault Act, enacted in 1984 and codified 

at Iowa Code Chapter 668, provides that, “[i]n the trial of a claim 

involving the fault of more than one party to the claim, including 

third-party defendants and persons who have been released 

pursuant to section 668.7, the court” should instruct the jury to 

assign a “percentage of the total fault allocated to each claimant, 

defendant, third-party defendant,” and “persons who have been 

released.” Iowa Code § 668.3(2) (emphasis added). In other words, 

in rendering a verdict, Chapter 668 requires that the jury decide 

which parties are at fault (including the plaintiff and parties not 

before the court) and then assign a percentage of fault to each of 

those parties for the plaintiff’s damages.  
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“Fault” is defined broadly under the Act to refer to any “acts 

or omissions that are in any measure negligent or reckless,” but the 

negligent or reckless conduct (the “fault”) of any plaintiff or other 

party is not compared with the fault of the defendant unless it 

relates to the same “claim.” Iowa Code §§ 668.1(1), 668.3(2).  

Chapter 668 does not define “claim.” We know, however, that it is 

broader than “cause of action”; under certain circumstances, for 

example, the fault of one party who is liable based on strict liability 

can be compared to the fault of another party who commits ordinary 

negligence. See § 668.1. But “claim” must have some limiting 

principle; it cannot mean any wrong ever done to the same party, 

lest the word lose all meaning. If Jim breaks his arm when his 

coworker accidentally slams it in the door, then breaks his leg when 

a driver rearends him on the way to the hospital, both the coworker 

and driver are at fault, as defined under the Chapter 668, but their 

fault does not involve the same “claim”—even though the injuries 

occurred minutes apart.   

The question in this case is: what happens when a plaintiff is 

injured by a third party and then the doctors who treat that injury 
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commit medical malpractice? Does the fault of the original 

tortfeasor relate to the same claim as the fault of the negligent 

doctor?  Or, as presented here, is the negligent jet ski driver who 

hit Ellie (and entered into a settlement agreement) “liable upon the 

same claim” as the medical providers who violated the standard of 

care in their treatment of Ellie’s injuries? See Iowa Code § 668.7.  

The answer to both the general and specific question, is no. In 

fact, this Court has already held as much.  

In DeMoss v. Hamilton, the plaintiff filed a medical 

malpractice action, alleging that a physician failed to properly 

diagnose and treat her husband’s myocardial infarction, leading to 

a fatal heart attack. 644 N.W.2d at 304. At trial, the court 

instructed the jury (at the physician’s request and over the 

plaintiff’s objection) that it could assign a percentage of fault to the 

decedent if the jury found that he was negligent in failing to follow 

his previous physicians’ recommendations (stop smoking, exercise, 

eat better, etc.). Id. This Court said that was error.  

When a patient seeks treatment from a doctor, they do so for 

the express purpose of remedying the injury that brought them 
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there; so regardless of how the injury was caused or who was 

responsible, the patient is “entitled to non-negligent medical 

treatment.” Id. at 305. It is “fundamental,” this Court explained, 

that “under the guise of comparative fault, a physician simply 

cannot avoid liability for negligent treatment by asserting that the 

patient’s injuries were originally caused by the patient’s own 

negligence.” Id. On the other hand, if the patient’s negligence is “an 

element in the transaction on which the malpractice is based”—

meaning that it relates to the “alleged misdiagnoses or treatment,” 

like the failure to adhere to the defendant doctor’s follow-up care 

instructions—then comparative fault can apply.2 Id. (quotation 

omitted). But, “in a medical malpractice action, the defense of 

contributory negligence is inapplicable when a patient’s conduct 

provides the occasion for medical attention, care, or treatment 

which later is the subject of a medical malpractice claim.” Id. at 306 

(emphasis added). 

 
2 Mulhern v. Catholic Health Initiatives, 799 N.W.2d 104, 120 (Iowa 

2011) (citing DeMoss and stating that “[w]e recognize a comparative 

fault defense to a medical malpractice action when the plaintiff fails 

to follow the doctor's instructions as to follow-up care”). 
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DeMoss controls here. The jet ski driver’s negligent conduct 

provided the occasion for Ellie’s need for medical care, and that 

conduct had no relation to the Defendants’ treatment of Ellie’s 

injuries. So, if the jury determines that any of the defendants 

committed medical malpractice in treating Ellie’s injuries, and that 

their malpractice caused harm, then those defendants cannot 

reduce their liability because someone else (the jet-ski driver) 

created the need for medical attention in the first place.  

The Defendants claim that DeMoss does not apply because, in 

that case, it was the patient’s negligence that created the need for 

medical care, whereas this case is about a released party’s 

negligence. But for purposes of comparative fault, Chapter 668 

treats plaintiffs (what the Comparative Fault Act calls “claimants”) 

the same as released parties, codefendants, and defendants. In fact, 

Chapter 668 uses the term “party” to refer to each of those 

categories. Iowa Code § 668.2 (defining party). So, under Chapter 

668, if a party’s fault is not part of the same claim as the defendant’s 

fault, then the jury cannot assign any percentage of fault to that 

party, regardless of whether they are a “claimant,” another “person 
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named as defendant, a “person who has been released pursuant to 

section 668.7,” or a “third-party defendant.” Iowa Code §§ 668.3, 

668.7. There is no statutory basis for treating a patient’s fault any 

different than a third party’s.  

There is also no practical reason to treat the two parties 

(claimants and released parties) differently. In fact, the opposite is 

true. If Defendants were right—if a third party who negligently 

caused the need for medical care can be assessed fault in a medical 

malpractice action—then by necessity, or as matter of practice, any 

negligence action will need to be tried along with the malpractice 

claim.  

That creates its own set of problems, but because of how 

Defendants read DeMoss (that it applies to the patients but not 

third parties) the operation of Chapter 668 falls apart if the third 

party alleges that the patient/plaintiff was contributorily negligent 

in the original accident (as the jet ski owners did here). Consider 

how comparative fault would work under the Defendants’ reading 

of DeMoss if the jet-ski driver had not settled but was instead 

another defendant in this case. Assuming sufficient evidence to do 
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so, the jury would be instructed to consider Ellie’s fault in causing 

the underlying injury (i.e., for causing the jet-ski accident) but not 

to consider her fault in the medical malpractice action against the 

medical providers. That is the very definition of separate claims.   

If the fault of all these parties really is “one claim,” as 

Defendants argue, then in that situation (where the jet ski driver 

was also a defendant in the case) the verdict form would ask 

whether the jet-ski driver, the medical providers, and Ellie were at 

fault. And if the jury said yes to all three, the jury would then be 

required to assign a percentage of fault to each party. What would 

happen if that allocation looked like this?  

Jet-Ski Driver         15% 

Ellie Shimp              51% 

Medical Providers    34%                       

In that scenario, the Comparative Fault Act would bar Ellie 

from recovering anything because her fault was more than 50%. See 

Iowa Code § 668.3(1)(a). But under DeMoss, even as Defendants 

interpret it, Ellie’s (hypothetical) negligence could not be used to 

reduce (or bar) the liability of the medical providers. So what does 
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the district court do? Does that mean, for purposes of the medical 

malpractice claim, that the 51% of fault assigned to Ellie is 

reassigned to the medical providers, which puts their fault at 85%? 

That would be a solution, but it would be completely made up—

unmoored from anything in Chapter 668. It would also presume 

that the jury, if given a choice to assign fault only between the 

medical providers and the jet ski driver, would not have reassigned 

Ellie’s 51% of fault to the jet-ski driver.  

So does the court make the jury redo its verdict form for the 

medical-malpractice portion of the case, this time with Ellie 

removed—like a runoff election, where only the two top candidates 

remain?  That too would go outside Chapter 668 (and anything the 

Iowa court system has ever done), and it would again make clear 

that the negligence action against the tortfeasor and the medical 

malpractice action against the Defendants are separate “claims” to 

which comparative fault does not apply.   

None of it makes sense. And that is the point: Defendants’ 

argument—that DeMoss applies to preclude consideration of a 

patient’s comparative fault but not a third party’s—is unworkable. 
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Unless this Court were to overturn DeMoss, which it should not, 

then the Comparative Fault Act does not apply to this case and the 

district court’s order must be reversed.  

II. DeMoss v. Hamilton was correctly decided and should 

not be overruled.  

The defendants are effectively asking this Court to overrule 

DeMoss. They have to be, since DeMoss cannot, under any 

principled application, apply to a patient’s negligence but not a 

third party’s negligence. The Court should decline the invitation. 

DeMoss was correctly decided and the legislature, which has 

recently amended portions of Chapter 668, has acquiesced to its 

holding. 

A. DeMoss properly recognized that medical 

malpractice that occurs in treating a negligently 

caused injury is a successive, divisible claim that 

is separate from the original tort claim.  

DeMoss got it exactly right: when a doctor commits 

malpractice by negligently treating an injury that was itself caused 

by negligence, the malpractice action is a successive, divisible claim 

to which the fault of the original tortfeasor cannot be compared. To 

understand why that is (and must be) the rule in medical 
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malpractice cases, it is important to understand: (1) the difference 

between concurrent and successive tortfeasors and divisible and 

indivisible injury, and (2) the unique nature of the duty in a 

professional malpractice claim.  

i. Defendants in medical malpractice cases, 

where the original injury was caused by 

tortious conduct, are successive tortfeasors 

who caused a divisible injury. 

Concurrent tortfeasors are, as one would imagine, tortfeasors 

whose negligence causes injury to the plaintiff at or near the same 

time—i.e., “concurrently.” And successive tortfeasors are ones who 

cause injury in succession—one after the other. “The classic 

successive tortfeasor scenario is” this one, where “a careless driver 

or an assailant causes an original injury, which is then aggravated 

by a physician who fails to meet the applicable standard of care.” 

Maldonado v. Bio-Med. Applications of New Mexico, Inc., No. CV 

05-303 JH/ACT, 2006 WL 8444109, at *4 (D.N.M. June 22, 2006).  

A divisible injury is one that can be divided by causation and 

at least one party to the action can be said to be “a legal cause of 

less than the entire damages for which the plaintiff seeks recovery.” 

Restatement (Third) of Torts: Apportionment Liab. § 17 (2000). An 
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injury is indivisible, on the other hand, “if, according to the 

applicable rules of causation, the plaintiff and each relevant person 

caused the entire injury.” Restatement (Third) of Torts § 17. 

In every case where an injury was caused by medical 

malpractice and the plaintiff’s need for medical treatment arose 

because of the negligent act of someone (whether the plaintiff or a 

third party), the injury is divisible. That’s because, in each of those 

cases, the plaintiff suffered some injury that would exist even if the 

doctor had done everything perfectly. If a plaintiff would have 

missed one week of work if the doctor had correctly treated a broken 

leg, but she instead missed four weeks because the doctor 

committed malpractice and the leg had to be reset, then the doctor’s 

malpractice caused three weeks of lost wages, not four. Had the 

doctor met the standard of care, the plaintiff still would have 

missed one week of work. 

To be sure, the tortious third party in that case would be liable 

for the entirety of the harm (all four weeks), because medical 

malpractice is a foreseeable result of the tortfeasor’s negligence. See 

Ichelson v. Wolfe Clinic, P.C., 576 N.W.2d 308, 310 (Iowa 1998). But 
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because the doctor is “a legal cause of less than the entire damages,” 

the injury is divisible. Restatement (Third) of Torts § 17. 

The same is true in this case. Even if the Defendants had done 

everything right—even if they had timely diagnosed the injury to 

Ellie’s popliteal artery and arranged for proper treatment—Ellie 

would still have damages, including the pain and suffering of the 

initial accident and recovery from surgery. The medical defendants, 

regardless of their negligence, are not responsible for that harm. 

Instead, they are responsible only for the divisible harm caused by 

the medical malpractice—the harm that would not have occurred if 

they had properly diagnosed Ellie’s injury.  

That is important for many reasons, but most notably because 

when the Comparative Fault Act talks about the right of 

contribution between tortfeasors (a principle that is important to 

understanding Chapter 668 as a whole and what claims are “the 

same”), it states that contribution exits only “between or among two 

or more persons who are liable under the same indivisible claim for 

the same harm.” Iowa Code § 668.5(1) (emphasis added).  
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Defendants are successive tortfeasors who were the cause of 

a divisible injury. They can argue they met the standard of care or 

that, even if they did not, their negligence did not cause that 

divisible injury. But that is not comparative fault; it is a causation 

defense.  

ii. Medical providers owe a professional duty 

of care, which is born out of a contractual 

relationship, to adequately treat their 

patients’ injuries, regardless of how they 

were caused. 

Professional-negligence claims are different than the typical 

negligence claim. In both cases, the plaintiff must prove a breach of 

duty. But the duty in a professional negligence case is different from 

a typical negligence case, which is another reason why the actions 

that caused, and the injury that flowed from, the medical 

malpractice are not the “same claim” as the actions and injury that 

establish the original tort claim.  

 A professional does not owe a duty of care to the whole world, 

like the driver careening down Mainstreet at 55 mph; instead, he 

owes a specific “duty to his patient” that is “based on privity, arising 

from the contractual relationship between the two.” Plowman v. 
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Fort Madison Cmty. Hosp., 896 N.W.2d 393, 401 (Iowa 2017) 

(quotation omitted). That contractual relationship—the implied or 

express agreement—is that the doctor will treat the patient’s 

injuries by exercising “the ordinary knowledge and skill of his or 

her profession.” Id.  It does not matter how the plaintiff was 

injured—whether by their own fault, through the negligence of 

another driver, or criminal assault—the doctor’s duty is the same: 

treat the injury that someone else already caused. 

If a patient walks into the hospital with a broken leg, the 

doctor’s duty of care—the job he is being hired to do—is to employ 

the proper standard of care to remedy that injury. That is the 

benefit of the bargain. And if a doctor breaches that duty—if he 

performs below the standard of care—he cannot shirk his 

responsibility by claiming “the leg was like this when I got here.” 

That defeats the very purpose of seeking treatment.  

That was the basis for the holding in DeMoss, and it was 

correct.  

That principle is also is not unique to doctors. A lawyer who 

represented a plaintiff in an automobile-accident case cannot 
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reduce his liability for legal malpractice by claiming that it was the 

original tortfeasor’s fault—that there would have been no need for 

legal representation if the negligent driver had not been negligent. 

McLister v. Epstein & Lawrence, P.C., 934 P.2d 844, 846 

(Colo.App.1996); see also Steiner Corp. v. Johnson & Higgins of 

California, 135 F.3d 684, 689 n.3 (10th Cir. 1998) (citing cases).  

The same is true for accountants.  As many courts have held, 

when an accounting firm is hired to do an audit—to make sure a 

company’s employees are not embezzling money or otherwise 

negligently operating the business—the accounting firm cannot 

defend against a professional negligence action by claiming that the 

client and its employees acted negligently. “Allowing such a defense 

would render illusory the notion that an accountant is liable for the 

negligent performance of his duties.” Lincoln Grain, Inc. v. Coopers 

& Lybrand, 216 Neb. 433, 442, 345 N.W.2d 300, 307 (1984). 

The general principal running through all these professional 

negligence cases is that “a professional holding himself out to serve 

clients or patients is liable for his negligent performance of duties 

undertaken and may not be relieved of such liability by his clients’ 
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or patients’ actions in causing or getting involved in the very 

conditions which the professional was employed and undertook to 

treat or remedy. Otherwise, the professional would not be held 

responsible for performing the very duties he assumed.” Steiner, 

135 F.3d at 688.  

The principle is often stated in regard to a plaintiff’s 

comparative fault, but that is merely because many states do not 

provide for a pure comparative fault defense for all “parties,” 

including released parties, as the Iowa Comparative Fault Act does. 

But again, in Iowa there is no basis for treating a plaintiff’s fault 

differently from a third party’s fault because, under Chapter 668, 

both plaintiffs and third parties are treated the same. In any event, 

the basic legal principle still applies: In a professional malpractice 

case, the professional’s duty, which is contractually based, is to 

treat the problem that the client or patient has asked them to 

remedy. It is not (and cannot be) a legal excuse to malpractice to 

say: Well, it was like this when I got here. “Otherwise, the 

professional would not be held responsible for performing the very 

duties he assumed.” Steiner, 135 F.3d at 688.  
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iii. Comparative fault cannot apply to a 

successive, divisible injury that a medical 

provider was hired to treat.  

The successive, divisible nature of a medical malpractice 

claim—along with the special, contractually based duty that a 

doctor owes to his patients—work together to make clear that an 

action against an original tortfeasor and a subsequent action 

against a medical provider for negligent treatment of those injuries 

are different claims to which the Comparative Fault Act does not 

apply.  While the DeMoss Court may not have expressly analyzed 

the issue as such, that is the principle upon which its holding is 

based, and that holding is correct.  

In the district court, Defendants argued that because the 

original tortfeasor (the jet-ski driver) is liable for the entirety of 

Ellie’s injuries, including the divisible harm caused by the medical 

malpractice, the jet-ski driver’s fault must be part of the same claim 

as Defendants’ fault.  But that is not a proper application of the 

principles discussed above.  

To begin, Defendants mainly argued that they were not 

negligent and that the jet-ski driver’s negligence was the sole cause 
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of all Ellie’s injuries. Fair enough but, again, that is not 

comparative fault; it’s causation. If Ellie does not prove that 

Defendants’ treatment fell below the standard of care and that 

Defendants negligence caused her harm—i.e., that her injuries 

would not have been as severe and permanent had Defendants 

properly treated her—then the jury must return a verdict for 

Defendants. There is no need to compare fault, because Defendants 

will have been found to be without it.  

Also, Ellie is not asking Defendants to pay her damages for 

her entire, indivisible injury, as Defendants have suggested.  She is 

only asking that Defendants be held liable for the divisible injury 

they caused, which (again) is the damage Ellie suffers that would 

not have occurred had Defendants properly treated her.  

As for Defendants’ argument that Iowa law also makes the 

jet-ski driver responsible for the entire injury, including the 

malpractice: that is not a reason to conclude that the fault of the 

two parties involves the same claim. Indeed, if that were the case, 

how would the jury allocate the fault of the divisible injury, which 

is the only portion for which Defendants are responsible?  That 
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injury would not have happened if Defendants had properly 

diagnosed the damage to Ellie’s artery, but it also would not have 

happened if the jet-ski driver had not run into her. How does the 

jury divide that fault when they are both, legally speaking, 100% to 

blame? Is the assignment of fault based on culpability? If not, then 

what?  

What happens if an original injury is caused by a drunk 

driver? It seems that a reckless drunk would always be more 

culpable than a doctor who misdiagnoses an injury, so does that 

mean a doctor can never be liable for malpractice in a drunk-driving 

case?  

If Defendants take the Court down this path, it never ends. 

And the fundamental problem is that if a doctor can shed liability 

for damage he clearly caused because the plaintiff came to the 

hospital with an injury that was negligently caused by someone 

else, then the justice system is not holding that doctor to his 

professional, contractual duty. Because treating the preexisting 

(negligently caused) injury was the entire point of the 
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doctor/patient relationship. That is what the holding of DeMoss is 

based on, and that was the correct ruling. 

This Court is not alone in recognizing that comparative fault 

is inapplicable as a defense in a medical malpractice action, even 

though the original tortfeasor is liable for the entire injury. New 

Mexico, which has a pure comparative-fault statute similar to 

Iowa’s, has come to the same conclusion. Quoting and citing the 

New Mexico Supreme Court’s decision on the topic, a federal district 

court in the state explained that, even though “New Mexico is now 

considered a pure comparative fault state, such that when 

concurrent tortfeasors negligently cause a single, indivisible injury, 

the general rule is that each tortfeasor is severally responsible for 

its own percentage of comparative fault for that injury,” that is not 

the case when a tortfeasor causes injury that leads to medical 

malpractice. Murphy for N.E.D. v. United States, No. 

117CV00384JAPJHR, 2018 WL 4208067, at *4 (D.N.M. Sept. 4, 

2018) (emphasis in original). In that situation, the court explained, 

the original tortfeasor is jointly and severally responsible for the 

entire injury, including “harm caused by negligent medical 
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treatment,” but the “successive tortfeasor,” the doctor, is “liable 

only for the additional harm caused by the negligent medical 

treatment.” Id (quotation omitted). “In this context,” though, the 

“medical malpractice committed while treating an injury caused by 

an initial tortfeasor” is “a successive tort for which the principles 

of comparative fault do not apply.” Id. (emphasis added; 

quoting omitted).  

Given the differing and unique nature of a negligence action 

and a professional malpractice action, and because of the unique 

duty that a medical provider takes on when he agrees to treat the 

patient’s injury, the only rule that works—the only rule that makes 

any sense—is that the claims are different and therefore the 

Comparative Fault Act does not apply.  

That is why Defendants’ reliance on Jahn v. Hyundai Motor 

Co., 773 N.W.2d 550 (Iowa 2009) is misplaced. (That, and the fact 

that DeMoss governs comparative fault for medical malpractice 

cases.) Jahn is car accident case in which this Court was analyzing 

how the fault of the defendant driver should be compared with the 

fault of the car manufacturer who made a defective airbag.  Unlike 
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the causation in this case, which was successive, the causation in 

Jahn was concurrent—it all happened during the car accident—so 

this Court explained that, “as a result,” the “majority view” (which 

this Court adopted) is that “the principles of comparative fault 

apply” to that concurrent injury. Id. at 554. 

Also, and more important, Jahn did not deal with professional 

negligence, which is to say that it did not involve a contractual (or 

quasi-contractual) arrangement in which the defendant agreed to 

remedy an already-existing problem. That is why DeMoss 

represents the majority rule across the country for medical 

malpractice and Jahn represents the majority rule for 

crashworthiness cases: the underlying factual scenarios and legal 

principles are entirely different, which is why one case (DeMoss) 

holds that comparative fault does not apply and the other (Jahn) 

holds that it does.  

Defendants’ last argument is to complain that, because the 

original tortfeasor is also on the hook for all injuries (including 

medical malpractice) Ellie could get a double recovery. But that is 

not true.  
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Even when the Comparative Fault Act does not apply, double 

recovery is still prohibited. But instead of reducing the plaintiff’s 

recovery based on some proportionate share of fault—which can 

only be assigned if that fault involves the same “claim”—this Court 

has said that the pro tanto setoff rule applies. See Ezzone v. 

Riccardi, 525 N.W.2d 388, 401–02 (Iowa 1994); see also Mulhern, 

799 N.W.2d at 118 (when Chapter 668 does not apply, the claim is 

still governed by the common law pro tanto rule).  

So, after the jury reaches a verdict in this case, if the 

Defendants believe the settlement amount with the jet-ski driver 

(which is not in the record) plus the jury’s damage award exceeds 

Ellie’s total injuries, then they can request a setoff. But we are far 

from that point. Ellie may not even succeed at trial, but one thing 

is certain: the jury should not be instructed on comparative fault.  

B. Even if there were any doubt about whether 

DeMoss was correctly decided, it should not be 

overruled because its holding has since been 

cited and relied upon by this Court and 

acquiesced to by the legislature.  

As the analysis above shows, DeMoss was correctly decided. 

But if there were any doubt—which is to say, as an original matter, 



- 36 - 

 

if this were even a close question—the factors required to overturn 

precedent do not exist.  

To begin, DeMoss’s holding has not been called into question 

or undermined by later decisions of this Court; to the contrary, this 

Court unanimously reaffirmed its holding in Wolbers v. The Finley 

Hospital, 673 N.W.2d 728, 732 (Iowa 2003) and Mohammed v. 

Otoadese, 738 N.W.2d 628, 636 (Iowa 2007), and it cited it again in 

Mulhern. 799 N.W.2d at 120. DeMoss has also been followed by 

other jurisdictions. See e.g., Harb v. City of Bakersfield, 233 Cal. 

App. 4th 606, 631, 183 Cal. Rptr. 3d 59, 79 (2015). 

Also, the Iowa legislature has let this Court’s interpretation 

of the Comparative Fault Act in DeMoss stand, despite actively 

amending Chapter 668 multiple times since then, including in 2020 

to limit recovery for medical expenses and in 2023 to cap damages 

in actions involving commercial motor vehicle accidents. See 2023 

Acts, ch 84, §§ 1, 2 (codified at Iowa Code § 668.12, and 668.15A). 

Also in 2023, the legislature limited non-economic damages for 

medical malpractice claims, but it did nothing to change the 
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comparative-fault holding in DeMoss. See 2023 Acts, ch 4, §1 – 3, 5, 

6; 2023 Acts, ch 73, §7 (codified at Iowa Code § 147.136A). 

So regardless of whether legislative acquiescence is an 

absolute or a presumptive factor in favor of stare decisis, it is 

certainly a legal principle that, when combined with the positive 

merits of DeMoss’s holding, counsels against overturning the 

precedent.  

CONCLUSION 

When an injured patient walks into the hospital, the doctor 

expressly or impliedly agrees to treat the patient’s injury, 

consistent with the standard of care used by a medical professional 

in their field. It does not matter how the injury was caused or who 

caused it, that duty of care—that promise to treat whatever ails the 

patient—is the same. 

Over 20 years ago, this Court in DeMoss said that when a jury 

finds that a doctor committed medical malpractice in treating that 

injury, and when that malpractice damaged that patient, the doctor 

cannot—under the guise of comparative fault—shift blame because 

the original injury was caused by negligent conduct. In DeMoss, the 
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patient’s need for medical care was allegedly created by his own 

negligence. In this case, it was a third party (a jet-ski driver) whose 

actions sent the plaintiff, Ellie Shimp, to the hospital. But the legal 

rule is the same: Regardless of whether the injury was caused by 

the patient or a third party, a doctor takes on the responsible for 

treating the already-existing injury and cannot avoid liability 

because the patient sought treatment. That is consistent with the 

language Iowa Code Chapter 668, the underlying tort principles of 

successive and divisible injury, and the duty placed on—and 

accepted by—medical providers. The district court’s order should 

therefore be reversed.  
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