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ROUTING STATEMENT

This case presents substantial constitutional questions as to
the validity of a statute, presents a substantial issue of first
impression, requires the Court to reconcile seemingly conflicting
statutory and constitutional rights, and presents substantial
questions of enunciating or changing legal principles. For these
reasons, this case should be retained by the lowa Supreme Court.

Iowa R. App. P. 6.1101(2)(a), (c), and (f).
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STATEMENT OF THE CASE

Nature of the Case and Course of Proceedings and

Disposition in District Court: On August 5, 2024, the State filed

its petition seeking to have Joshua Harlow (hereafter “Harlow”)
adjudicated and civilly committed as a “sexually violent predator”
pursuant to lowa Code chapter 229A. DO0O03, Petition, 8/5/2024. A
preliminary ex-parte determination of probable cause was made
and counsel appointed for Harlow by the district court on August
10, 2024. DO000S5, Order Setting Probable Cause Hearing and
Appointing Counsel, 8/10/2024. On August 16, 2024, following a
hearing with Harlow and counsel present, the district court found
probable cause and set the case for a trial scheduling conference.
DO0014, Order Finding Probable Cause, 8/16/2024. Ultimately, the

case came to trial to the district court on December 12, 2024.

Following the presentation of the State’s case, Harlow moved
to dismiss the State’s petition for lack of subject matter jurisdiction
based on the State’s failure to allege and prove that Harlow had
committed a recent overt act, attempt or threat, and argued that,

despite the 2023 amendment to Iowa Code section 229A.2(10)
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which defines “presently confined”, the State had failed to prove
Harlow was “presently confined” for a sexually violent offense. Trial

Transcript, p. 178, In. 21-p. 181, In. 1.

The State resisted, and the district court directed the parties
to brief the issue as well as to submit proposed findings of fact and

conclusions of law. Harlow then presented his case.

Following the close of evidence, the parties submitted
proposed findings of fact and conclusions of law, as well as their
respective positions regarding Harlow’s motion to dismiss. D0110,
Respondent’s Notice of Filing Proposed Findings for Record
Purposes and Proposed Findings of Fact, Conclusions of Law, and

Order, 2/27/2025.

On June 30, 2025, the district court denied Harlow’s motion
to dismiss and found that the State had proven Harlow to be a
sexually violent predator. D012, Findings of Fact, Conclusions of

Law, and Judgment, 6/30/2025.

Harlow timely filed notice of appeal on July 29, 2025. DO115,

Notice of Appeal, 7/29/2025.
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Statement of Facts: At the time of trial, Harlow, was 39

years of age, having been born on June 24, 1985.

On June 8, 2017, Harlow plead guilty to the offense of Sexual
Abuse in the Third Degree, in violation of 709.4(1)(a). D0069,
State’s Exhibit 5, Judgment in Polk County FECR303631,
12/12/2024. Harlow admitted that he broke into his ex-wife’s
house and had sexual intercourse with her by force and against her
will. Trial Transcript, p. 8, In. 22-p. 10, In. 5. Harlow explained his
motivation as trying to essentially get back together with her. Id.
Harlow was sentenced to an indeterminate term of incarceration not
to exceed ten (10) years, and to a 903B.1 special sentence for the
remainder of Harlow’s life. Id.

While in prison for the Sexual Abuse, in 2018, Harlow was
charged with and convicted in Jones County District Court with
Assault on Persons in Certain Occupations. D0O070, State’s Exhibit
6, Judgment in Jones County SRCR007460, 12/12/2024. In the
present case, Harlow admitted that he grabbed the buttocks of a
female correctional officer. He testified that he thought the officer
was flirting with him and thought his conduct would be welcomed.

Trial Transcript, p. 10, In. 11-p. 12, In. 13. He was convicted and
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sentenced to a term of incarceration of 210 days, which was to run
consecutively to his Sexual Abuse Third conviction. D0O070, State’s
Exhibit 6, Judgment in Jones County SRCR007460, Trial

Transcript, p. 81, In. 20-p. 82, In. 17.

On or about August 14, 2022, Harlow discharged his Sexual
Abuse sentence, and was released into the community on his
903B.1 special sentence. D0O071, State’s Exhibit 7, Parole
Revocation Order, 12/12/2024; Trial Transcript p. 13-, In. 4-11.
He was to report to the Ft. Des Moines work release to submit to
supervision under his 903B special sentence, but did not show up.
He explained that with being “discharged”, he thought that he was
no longer obliged to the DOC. Trial Transcript p. 13, In. 12-p. 14,
In. 9. He was arrested the next day. Trial Transcript p. 13, In. 5-

17.

On October 26, 2022, the Administrative Law Judge (ALJ) held
a hearing on Harlow’s failure to report to the Ft. Des Moines facility.
DOO071, State’s Exhibit 7, Parole Revocation Order. Among other
things, the ALJ determined that “[b]ased on his testimony, it

appears that he is confusing parts of the sex offender registry
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(692A) and the special sentence.” The ALJ revoked Harlow’s 903B

special sentence and returned him to prison. Id.

In 2023, following this Court’s decision in In Re the Detention
of Wygle, 910 N.W.2d 599 (Iowa 2018) the lowa Legislature
amended lowa Code section 229A.2(10) to define the term
“presently confined”. Under the amendment, “Presently confined’
means incarceration or detention in a correctional facility, a
rehabilitation camp, a residential facility, a county jail, a halfway
house, or any other comparable facility, including but not limited to
placement at such a facility as a condition of probation, parole, or
special sentence following conviction for a sexually violent offense.”

2023 Acts, ch. 19, section 534.

On August 5, 2024, the State filed its petition in this case, in
which it stated in pertinent part “7. The Respondent is presently
confined at the Jowa State Penitentiary, Fort Madison, lowa,
pursuant to the revocation of his 903B special sentence,

ordered as part of his sentence for a sexually violent offense in Polk

County.” D0003, Petition, 8/5/2024 (emphasis added).
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ARGUMENT

DUE PROCESS REQUIRES PROOF THAT A RESPONDENT HAS
COMMITTED A RECENT OVERT ACT, ATTEMPT OR THREAT,
OR THAT A RESPONDENT IS TOTALLY CONFINED FOR A
SEXUALLY VIOLENT OFFENSE, FOR DUE PROCESS TO
SUSTAIN A COMMITMENT UNDER IOWA CODE CHAPTER 229A;
AND SECTION 229A.2(10) DEFINING “PRESENTLY CONFINED”
DOES NOT SATISFY THOSE DUE PROCESS REQUIREMENTS,
AND IN FACT, CONTRADICTS THOSE DUE PROCESS
REQUIREMENTS

Standard of Review. The Court’s construction of lowa Code
section 229A.2(10) is reviewed for errors at law. Claimed violations
of constitutional rights are reviewed de novo. In Re the Detention of

Goodwin, 689 N.W.2d 461 (Iowa 2004).

Preservation of error. This issue was preserved by Harlow’s
motion to dismiss, made at the conclusion of the State’s case, Trial
Transcript, p. 178, In. 21-p. 181, In. 1, and by Harlow’s Notice of
Filing Proposed Findings for Record Purposes and Proposed
Findings of Fact, Conclusions of Law, and Order. DO110, Harlow’s
Notice of Filing Proposed Findings for Record Purposes and
Proposed Findings of Fact, Conclusions of Law, and Order,
2/27/2025. The District Court denied said motion. D012,

Findings of Fact, Conclusions of Law, and Judgment,6/30/2025.
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Discussion. lowa Code section 229A.4 “plots two separate
courses” of civil commitment. In Re the Detention of Wygle, 910
N.W.2d 599, 601 (Iowa 2018) (quoting In Re the Detention of Shaffer,
769 N.W.2d 169, 173 (Iowa 2009)). These statutory alternatives are
an “either-or proposition”. In Re the Detention of Stenzel, 827

N.W.2d 690, 699 (Iowa 2013).

First, the State may file a petition when the person is
“presently confined” for a sexually violent offense. Wygle, 910
N.W.2d at 601 (citing lowa Code § 229A.4(1)). Second, the State
may file a petition when a person has committed a recent overt act
under certain circumstances. Id. (citing lowa Code § 229A.4(2) and
In Re the Detention of Gonzales, 658 N.W.2d 102, 104-05 (Iowa
2003) (stating that the “confinement” referenced in the statute
“means confinement for a sexually violent offense”)). “The language
of the ‘presently confined’ track in lowa Code section 229A.4(1) does
not contain a requirement of a recent overt act.” Wygle, 910

N.W.2d at 608.

Specifically, lowa Code section 229A.4 provides:
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1. If it appears that a person presently confined may be
a sexually violent predator and the prosecutor’s review
committee has determined that the person meets the
definition of a sexually violent predator, the attorney
general may file a petition alleging that the person is a
sexually violent predator and stating sufficient facts to
support such an allegation.

2. A prosecuting attorney of the county in which the
person was convicted or charged, or the attorney general
if requested by the prosecuting attorney, may file a
petition alleging that a person is a sexually violent
predator and stating sufficient facts to support such an
allegation, if it appears that a person who has committed
a recent overt act meets any of the following criteria: a.
The person was convicted of a sexually violent offense
and is no longer presently confined for that offense. b.
The person was charged with, but was acquitted of, a
sexually violent offense by reason of insanity and has
been released from confinement or any supervision. c.
The person was charged with, but was found to be
incompetent to stand trial for, a sexually violent offense
and has been released from confinement or any
supervision.

Id. (Emphasis added).

In order to narrowly limit the scope of involuntary civil
commitments to situations involving nonspeculative danger and
satisfy the demands of due process, many courts in the past have
required the State to show an overt act, attempt, or threat. Wygle,
910 N.W.2d at 601-602. The rationale for an overt-act requirement

is that the present “dangerousness” required for civil commitment is
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an amorphous concept that must be supported by some concrete,
individualized evidentiary showing to prevent arbitrary
confinement. Id. (citing In re Kochner, 266 Neb. 114, 662 N.W.2d

195, 202 (2003)).

The overt-act requirement serves as a reinforcing
mechanism or a spine for the spongy concept of “mental
abnormality” and the speculative nature of causation in
any individual case. The overt-act requirement, though
not necessarily perfect, certainly has a winnowing effect
and contributes to distinguishing a sexual predator from
an ordinary recidivist. If not for a clear showing of
current dangerousness by an overt act, SVP commitment
would look a lot more like punishment and a lot less like
civil commitment, thereby giving rise to double jeopardy
and ex post facto difficulties. The narrow class of persons
subject to SVP commitment should not be identified in a
speculative numbers game. It must be based on proof of
individualized danger.

Wygle, 910 N.W.2d at 606.

The bottom line is SVP statutes threaten to deprive
individuals of what from time immemorial has been the
weightiest of interests—the interest in individual liberty.
Yet, the vague and flexible standards of SVP statutes
allows, if not encourages, a better-safe-than-sorry
approach that tolerates false positives but abhors false
negatives. Further, in order to survive due process
scrutiny, the SVP statutes are said to target a narrow
class of persons, but the terms utilized are sufficiently
vague and the causation elements sufficiently doubtful
that there must be some other limiting concept if fact
finders are going to be able to distinguish between sexual
predators and ordinary recidivists. The overt-act element
in SVP statutes like Iowa’s serves that function.
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Id. at 607.

ARGUMENT A

BECAUSE HARLOW WAS NOT CONFINED FOR A SEXUALLY
VIOLENT OFFENSE AT THE TIME THE STATE FILED ITS
PETITION, THE STATE WAS REQUIRED TO PROVE THAT
HE HAD COMMITTED A RECENT OVERT ACT, ATTEMPT

OR THREAT TO COMPLY WITH DUE PROCESS
The recent overt act requirement contained in section
229A.4(2) is not directly the issue in this case. The State did not
plead or attempt to prove it, relying instead on section 229A.4(1)
and asserting that Harlow was “presently confined”. Despite this,
the requirement of showing a recent overt act, attempt, or threat is

a foundational constitutional requirement for civil commitments. It

is from this starting point that the issue of being “presently

confined” emerges.
A recent overt act means “any act that has either caused harm
of a sexually violent nature or creates a reasonable apprehension of

such harm.” Iowa Code section 229A.2(11) (2025). As stated

previously, section 229A.4(2) requires a recent overt act to be the
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basis of a 229A commitment petition under one of the following
circumstances:
The person committing the recent overt act:

a. Was convicted of a sexually violent offense and is
no longer presently confined for that offense.

b. The person was charged with, but was acquitted
of, a sexually violent offense by reason of insanity and
has been released from confinement or any supervision.

c. The person was charged with, but was found to
be incompetent to stand trial for, a sexually violent
offense and has been released from confinement or any
supervision.

Id.

As in Wygle, Harlow had been convicted of sexually violent
offenses, had been incarcerated for those offenses, had discharged
those sentences, was released from confinement, and was placed on
a 903B special sentence in the community. Therefore, the State
was required by due process to allege and prove a recent overt act,
attempt or threat pursuant to lowa Code section 229A.4(1)(a) to
sustain this commitment action. The State did not allege or prove a
recent overt act as a basis for the commitment. The State did not
produce evidence that Harlow had been found to be not competent

to stand trial, nor did it attempt to prove that he was found not
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guilty by reason if insanity. The State did not acknowledge that
Harlow had been released from confinement for the sexual offenses
and sentences imposed therefor. The State filed this case using
solely the “presently confined” track of section 229A.4 as the basis
of its filing, improperly relying on the non-sexual 903B violation as
the basis for his present confinement and dangerousness. At the
time of the State’s petition, Harlow’s alleged “present confinement”
was for a non-sexual 903B special sentence violation for “confusing
parts of the sex offender registry (692A) and the special sentence.”
The State failed to make a clear showing of a current and
individualized danger sufficient to enable the district court to
distinguish whether Harlow is a sexual predator or an ordinary
recidivist. Wygle, 910 N.W.2d at 606. As such, this case should be

remanded to the district court for dismissal.
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ARGUMENT B

HARLOW WAS NOT PRESENTLY CONFINED FOR A SEXUALLY
VIOLENT OFFENSE AT THE TIME THE STATE FILED ITS
PETITION AGAINST HIM, THEREFORE THE STATE WAS

REQUIRED TO PROVE A RECENT OVERT ACT, ATTEMPT OR

THREAT TO SUSTAIN HIS COMMITMENT

As stated previously above, in 2023, the legislature amended
Iowa Code section 229A.2(10) to define the term “presently
confined”. Iowa Code section 229A.2(10) (2023), 2023 Acts, ch. 19,
section 534. Under the amendment, “Presently confined’ means
incarceration or detention in a correctional facility, a rehabilitation
camp, a residential facility, a county jail, a halfway house, or any
other comparable facility, including but not limited to placement at
such a facility as a condition of probation, parole, or special
sentence following conviction for a sexually violent offense.”

Until the aforesaid amendment, lowa Code chapter 229A did
not contain a definition of “presently confined”. The Supreme Court
has historically looked to the statute as a whole, prior mental
health commitments under chapter 229, chapter 812, commitments

under chapter 229A, and examined chapter 903B, and authorities

from other jurisdictions, to determine the interplay between the
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requirement of a recent overt act, and the term “presently confined”.
The Court’s findings in this regard are rooted in the due process
requirements that are applicable to civil commitments that have
been pronounced by the Court over at least the last 50 years.
Because the requirements of due process are at odds with the 2023
amendment to Iowa Code section 229A.2(10) which defines
“presently confined”, said statute is unconstitutional, or must be
construed consistently with the Court’s previous due process
findings and rulings in Wygle and the many cases upon which
Wygle is based.

In Stamus v. Leonhardt, 414 F.Supp. 439, 449 (S.D. Iowa
(1976), the federal district court struck down the commitment
provisions of Iowa Code chapter 229 on due process grounds
because the statute did not require proof of a recent overt act. Id.
at 451. In In Re the Detention of Mohr, 383 N.W.2d 539, 542 (lowa
1986), the lowa Supreme Court held “that because predicting
dangerousness was ‘a difficult if not impossible task,” a finding of
mental illness alone could not be sufficient to justify an indefinite
detention, but must also include a showing of a recent overt act,

attempt, or threat.” In In Re the Detention of Foster, 426 N.W.2d
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374, 377 (lowa 1988), the lowa Supreme Court held that evidence
to support a judgment of dangerousness supporting a civil
commitment must come in the form of a “recent overt act, attempt
or threat.” (quoting Stamus, 414 F.Supp. at 451). In State v. Huss,
666 N.W.2d 152, 162-63 (Iowa 2003), the Supreme Court warned
that expert speculation about dangerousness grounded in
statistical probabilities cannot justify a commitment absent proof of
a recent overt act.

The Court’s first case considering the meaning of “presently
confined” in lowa Code section 229A.4(1) was In Re the Detention of
Gonzales, 658, N.W.2d 102 (Iowa 2003). Like in the present case
and Wygle before it, the issue was the meaning of “presently
confined” in lowa Code section 229A.4(1):

[tlhe question presented in Gonzales was whether the

term “presently confined” in Iowa Code section

229A.4(1) should be read to mean presently confined for

a sexually violent offense or, in the alternative, should

the statute be read to mean any time a person is

presently confined, even for a nonsexual crime like
operating a motor vehicle without the owner’s consent.

Gonzales, 658 N.W.2d at 104-05 (italics in original), See
Wygle, 910 N.W.2d at 601.
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Gonzales had been convicted of a sexual offense, had been
incarcerated in prison, and had been released after completing the
sentence for said offense. He then was convicted and sentenced to
prison for Operating a Motor Vehicle Without Owner’s Consent
(OMWOC). When his discharge for that offense approached, the
State commenced 229A civil commitment proceedings against him.
Id. at 102.

The State supported its filing by arguing that the statute did
not explicitly require that the person was presently confined for a
sexually violent offense; that Gonzales had been convicted of sexual
offenses in 1981 and 1997; and Gonzales was currently in
confinement, although not for a sexually violent offense. Gonzales,
658 N.W.2d at 104 (italics in original).

The Court disagreed:

We believe the “confinement” relied on by the State

means confinement for a sexually violent offense

because (1) in each of the statutes, “confinement”

and “sexually violent offense” or “sexually violent

predator” appear in the same sentence; (2) by

interpreting the statute as the State urges us

(applying the “confined person” basis for

commitment) the State would be relieved of showing

a “recent overt act” (a matter we discuss later); and

(3) the result would not be a reasonable application
of the statute because it would allow the State to
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reach back in time, seize on a sexually violent
offense for which a defendant was discharged, and
couple this with a present confinement for a totally
different-or even perhaps a trivial-offense and use
chapter 229A to confine the person. lowa Code
section 4.4 provides that, in construing a statute, “it
is presumed that ... [a] just and reasonable result is
intended.” The result urged by the State would not
be just or reasonable.

If the “confinement” referred to in these
statutes is interpreted, as we believe it should be, to
mean confinement for a sexually violent offense, the
“recent overt act” requirement of chapter 229A is
satisfied. The recent act would simply be deemed to
be the act for which the person is presently
confined. If we interpret the statute as the State
suggests, a person could be committed without any
showing of a recent overt act because they are being
processed as a “confined” person. This would raise
serious constitutional issues. See lowa Code § 4.4(1)
(In interpreting statutes, “[cJompliance with the
Constitutions of the state and of the United States
is intended.”).

Gonzales, 658 N.W.2d at 104-5.

The Gonzales Court held that “commitment of a nonconfined

person absent a ‘recent overt act’ showing would ‘raise serious

constitutional issues.” In Re the Detention of Stenzel, 827 N.W.2d

690, 693-4 (Ilowa 2013) (quoting Gonzales, 658 N.W.2d at 105). The

Gonzales Court further found that the term “presently confined”

meant presently confined for a sexually violent offense. Id. at 106
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(emphasis added). Gonzales was not confined for a sexually violent
offense—he was confined for an Operating Without Owner’s
Consent conviction. The Gonzales Court reasoned that in order to
impose civil commitment consistent with the constitutional
commands of due process, there generally must be a recent overt
act. Id. at 105. When a person is imprisoned for a sexually
violent offense, the recent overt act could be deemed to be the
underlying offense. Id. But to allow a nonsexual act to be
deemed to be a recent overt act, according to

the Gonzales court, would “raise serious constitutional
issues.” Id.

The Court favorably cited Stamus as recognizing “the
constitutional importance of showing a recent overt act” in chapter
229 civil commitments. Gonzales, 658 N.W.2d at 105.

The Gonzales court also favorably cited the discussion in Mohr,
which noted that our rules for hospitalization of mentally ill persons
require a physician’s diagnosis including “a detailed statement of
facts, symptoms and overt acts observed or described to him or her,

which led to the diagnosis.” Gonzales, 658 N.W.2d at
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105 (quoting Mohr, 383 N.W.2d at 542)(italics in original.) Wygle,

910 N.W.2d at 613.

A mere expectancy that danger-productive behavior
might be engaged in does not rise to the level of legal
significance when the consequence of such an evaluation
is involuntary confinement. To confine a citizen against
his will because he is likely to be dangerous in the future,
it must be shown that he has actually been dangerous in
the recent past and that such danger was manifested by
an overt act, attempt or threat to do substantial harm to
himself or to another.

Gonzales, 658 N.W.2d at 105 (quoting Lynch v. Baxley, 386 F.Supp.

378, 391 (M.D. Ala. 1974).

Because the respondent was not “presently confined” for
a sexually violent offense and the state failed to even
allege a recent overt act, the Gonzales court reversed the
commitment order of the district court and remanded the
case with instructions to dismiss the action. Id. There
can be little question that the meaning of the term
“presently confined” in the statute was driven in
large part by the generally applicable due process
requirement that before a person is civilly
committed, there must be a showing of
dangerousness based on recent overt acts.

Wygle, 910 N.W.2d at 614 (emphasis added).
In Gonzales, the lowa Supreme Court approached the issue of
statutory interpretation in the context of the constitutional limits of

civil commitment. Id. at 105. The Court has “repeatedly stated
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that as a general matter, a recent overt act is a requirement if civil
commitment is to satisfy the demands of due process.” Id.
However,

[a]n exception has been carved out for persons
incarcerated for sexual offenses, but that exception is
based upon the absurdity or impossibility of
committing recent overt acts when

incarcerated. See People v. Martin, 107 Cal.App.3d 714,
165 Cal.Rptr. 773, 780 (1980) (finding due process does
not require “the absurd be done” when a person is
incarcerated—namely, requiring the state to show a
recent overt act which “cannot, as a practical matter, be
committed during confinement”); In Re Young, 857 P.2d
989, 1008 (Wash. 1993)(overruled on unrelated
grounds) (stating requiring a recent overt act for
incarcerated individuals would create “an impossible
condition”). But, if the requirement of showing a recent
overt act is not absurd or impossible, then the overt-act
requirement is applicable. In Re Albrecht, 51 P.3d 73,
78 (2002)(holding the state was required to show proof of
a recent overt act for individual who was recently
released from incarceration into the community).

Wygle, 910 N.W.2d at 616-17.

Even in conditions of total confinement, the
absurdity or impossibility exception to the recent-
overt-act requirement may have limits. As Justice
Fairhurst demonstrated in her concurrence in [In Re
the Detention of Fair, 167 Wash.2d 357, 219 P.3d
89, 96-97 (2009)], the absurdity or impossibility
exception to the recent-overt-act requirement
imposed by due process might not apply in a prison
setting where the prisoner is placed in the general
population in a prison of adult males and the class
of victims the offender preys upon is adult
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males. 219 P.3d at 97 & n.2 (Fairhurst, J.,
concurring). Under such conditions, sexual assault
may not be impossible or absurd.

Wygle, 910 N.W.2d at 617.

In any event, under conditions of less than total
confinement, the rationale for the absurdity or
impossibility exception is severely undermined, and as in
Gonzales, any interpretation that the recent-overt-act
requirement is waived in situations involving less than
total confinement would “raise serious constitutional
issues.” 658 N.W.2d at 105. If fairly possible, we will
construe a statute to avoid doubt as to

constitutionality. Simmons v. State Pub. Def., 791 N.W.2d
69, 74 (lowa 2010); Thompson v. Joint Drainage Dist. No.
3-11, 259 lowa 462, 468, 143 N.W.2d 326, 330 (19606).

Id. (Emphasis added).

. . . the need to conform our construction of the statute
to the demands of due process, along with the other
features of the statute cited above, convinces us that the
recent-overt-act requirement cannot be waived unless it
would be impossible or absurd to require it. As a result,
we construe Iowa Code section 229A.4(1) to require
total confinement before the State may proceed on
an SVP commitment without a recent overt act.

Wygle, 910 N.W.2d at 618 (emphasis added).

As shown above, the lowa Supreme Court found
essentially that every civil commitment and resultant
confinement requires proof of a recent overt act, attempt, or
threat, unless it would be absurd or impossible to require it. If

the requirement of showing of a recent overt act is determined
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to be absurd because the individual is totally confined in a
prison serving a sentence for a sexually violent offense, then
that confinement may be a substitute or proxy for, and
satisfies the due process requirement of, showing a recent
overt act.

The Wygle Court found another reason that Wygle should
prevail in his attempt to get his commitment case dismissed.
This reason is directly on point in the present case:

Wygle is not a resident of Curt Forbes Residential Facility
on parole as a result of his sentence for the underlying
sexual offense. Instead, he was returned to prison as a
result of his special sentence under Iowa Code section
903B.1. Under Iowa Code section 903B.1, the special
sentence commences after the “completion of the
sentence imposed under any applicable criminal
sentencing provisions for the underlying criminal
offense.” The legislature has thus made it clear that a
sentence and a special sentence are simply not the same
thing. Under Iowa Code section 229A.4(1), a person must
be presently confined for a sexually violent crime. Under
our interpretation, a special sentence cannot be
considered part of the sentence for the original crime
under the statute. Further, lowa Code section

229A.4(2) requires a recent overt act when someone “has
been discharged after the completion of the sentence
imposed for the offense.” The term “sentence” in this
provision also does not include the special sentence
under Iowa Code section 903B.1.
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Id. at 618-19. It should be noted that the Wygle Court found that
chapter 903B was enacted in 2003 following the enactment of
chapter 229A in 1998, yet there was nothing in chapter 229A that
accommodated or meshed with the new 903B statute or allowed
them to operate in harmony. Id. at 619. More importantly, when
the legislature amended 229A.2(10) to define the term “presently
confined” it neglected to amend chapter 903B to allow it to
accommodate or mesh with chapter 229A, again, so that both
provisions could operate in harmony. Chapter 903B (2025) has not
been changed and still provides, in pertinent part, that a 903B
special sentence is not the same as a sentence for the sexual crime-
-“The special sentence imposed under this section shall commence
upon completion of the sentence imposed under any applicable
criminal sentencing provisions for the underlying criminal
offense and the person shall begin the sentence under supervision
as if on parole or work release. (Emphasis added).

Under Iowa Code section 903B.1, the special

sentence commences after the “completion of the

sentence imposed under any applicable criminal

sentencing provisions for the underlying criminal

offense.” The legislature has thus made it clear that

a sentence and a special sentence are simply not
the same thing. Under lowa Code section 229A.4(1),
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a person must be presently confined for a sexually
violent crime. Under our interpretation, a special
sentence cannot be considered part of the sentence
for the original crime under the statute.

Further, Iowa Code section 229A.4(2) requires a
recent overt act when someone “has been
discharged after the completion of the sentence
imposed for the offense.” The term “sentence” in this
provision also does not include the special sentence
under Iowa Code section 903B.1.

This interpretation is consistent with the sequence
of legislative actions. The SVP statute was originally
enacted in 1998 at a time when there was no
special-sentence provision. Not surprisingly, there is
nothing in the SVP statute that accommodates the
later enacted statute. When the legislature enacted
Iowa Code 903B in 2003, the legislature made no
attempt to integrate the terms of lowa Code chapter
903B with the SVP statute. The inference may be
made that the legislature did not attempt to
integrate the statutes because they were stand-
alone provisions.

In addition to making sense under the language of
the statutes, this interpretation also avoids serious
constitutional problems. Under lowa Code section
903B.2, a special sentence for certain sexually
violent crimes can last a lifetime. To suggest that a
person who has been released into the community
but is serving a special sentence after his discharge
from his sentence for the underlying offense could
be subject to an SVP proceeding many years or even
decades later without a recent overt act merely
because of the existence of a special sentence would
plainly stretch the statute beyond the boundaries of
due process. The caselaw clearly emphasizes that as
a general proposition, due process requires a recent
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overt act before a person can be civilly
committed. Gonzales, 658 N.W.2d at 105.

For all the above reasons, we conclude that a

person who has completely discharged the sentence

for the underlying sexual crime and is serving a

special sentence under lowa Code chapter 903B is

not “presently confined” for the purposes of lowa

Code section 229A.4(1).

Wygle, 910 N.W.2d at 619.

In summary, the statute which is the authority to commence
an action under chapter 229A, section 229A.4, provides two
alternative, either-or tracks to a 229A civil commitment—being
presently confined for a sexually violent offense or an unconfined
person who commits a recent overt act under three (3) specific
conditions (1. Convicted of a sexually violent offense but released
from the sentence of confinement for it; 2. Found not competent to
stand trial; and 3. Found not guilty by reason of insanity).

Under the amendment that is the center of the controversy in
this case, “Presently confined’ means incarceration or detention in
a correctional facility, a rehabilitation camp, a residential facility, a

county jail, a halfway house, or any other comparable facility,

including but not limited to placement at such a facility as a
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condition of probation, parole, or special sentence following
conviction for a sexually violent offense.” Iowa Code section
229A.2(10)(2023), 2023 Acts, ch. 19, section 534. This statute
contradicts virtually all of the Court’s findings set forth above, and
violates the due process requirements found by the Court to be so

important in a civil commitment case.

Section 229A.2(10)(2023) requires “incarceration or detention
in a correctional facility, a rehabilitation camp, a residential facility,
a county jail, a halfway house, or any other comparable facility,
including but not limited to placement at such a facility as a
condition of probation, parole, or special sentence following

conviction for a sexually violent offense. Id.

Arguably, “incarceration or detention” could be the equivalent
of “present confinement”, but the statute fails to specify the nature
and quality of the restraint. The statute specifies places that could
be places where total confinement is required, but the statute does
not require this. Said places could involve total confinement, but
the statute does not require it. A correctional facility could mean a

prison or it could mean a residential correctional facility like the
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Curt Forbes facility in Wygle, or the Ft. Des Moines facility in the
present case. Moreover, some of the enumerated places are clearly
not places of total confinement, such as a residential facility, a
halfway house, or “any other comparable facility”. Gonzales found
in no uncertain terms that the recent-overt-act requirement cannot
be waived unless it would be impossible or absurd to require it.
Therefore, the Court found that Iowa Code section

229A.4(1) required total confinement before the State may proceed

on an SVP commitment without a recent overt act. Wygle, 910
N.W.2d at 618.

Further, the statute allows the subject confinement at any
other “comparable facility, including but not limited to placement at
such a facility as a condition of probation, parole, or special
sentence following conviction for a sexually violent offense.” Again,
such confinement could be total confinement, but does not have to
be. Also, if the confinement for probation or parole or otherwise
was a part of a sentence for a sexually violent offense, there would
be no due process issues because it would be confinement for a
sentence for the conviction of a sexually violent offense as described

in Gonzales.
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But the statute’s inclusion of the language “any other
comparable facility, including but not limited to placement at such
a facility as a condition of “. . . [a] special sentence following
conviction for a sexually violent offense . . .” is in a direct and
irreconcilable conflict with section 903B.1. Section 903B.1 states
clearly and unequivocally that a special sentence pursuant to lowa
Code section 903B.1 “shall commence upon completion of the
sentence imposed under any applicable criminal sentencing
provisions for the underlying criminal offence.” Section 903B.1 was
not amended to change this language when section 229A.2(10) was
amended.

Despite the statutory conflict, the Wygle Court again cited the
concern that has guided its assessment of civil commitments for at
least five (5) decades—compliance with due process, and attempting
to reconcile civil commitment laws with due process:

In addition to making sense under the language of

the statutes, this interpretation also avoids serious

constitutional problems. Under lowa Code section

903B.2, a special sentence for certain sexually

violent crimes can last a lifetime. To suggest that a

person who has been released into the community

but is serving a special sentence after his discharge

from his sentence for the underlying offense could
be subject to an SVP proceeding many years or even
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decades later without a recent overt act merely

because of the existence of a special sentence would

plainly stretch the statute beyond the boundaries of

due process. The caselaw clearly emphasizes that as

a general proposition, due process requires a recent

overt act before a person can be civilly

committed. Gonzales, 658 N.W.2d at 105.

For all the above reasons, we conclude that a

person who has completely discharged the sentence

for the underlying sexual crime and is serving a

special sentence under lowa Code chapter 903B is

not “presently confined” for the purposes of lowa

Code section 229A.4(1).
Wygle, 910 N.W.2d at 619.

Section 229A.2(10) does not require the confinement to be for
a sexually violent offense or crime as required by Gonzales to satisfy
due process. Likewise it does not require proof of a recent overt act
by a person who has completely discharged the sentence for the
underlying sexual crime and is serving a 903B.1 special sentence.
Rather it provides that the confinement, for any reason, by any
individual who has ever been convicted of a sexually violent offense,
is allowed to be used to commit the person without regard to due
process and the requirement of a recent overt act, based solely on

the fact of a conviction and confinement alone. A similar situation

was presented to the Court in Gonzales and rejected. Gonzales,
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658 N.W.2d at 104-5. It was also presented to the Court in In Re
the Detention of Tripp, 915 N.W.2d 867 (lowa 2018).

In Tripp, the Court again examined the interplay between
“presently confined” under section 229A.4(1) and chapter 903B.
Tripp, 915 N.W.2d at 873-4. In 2010, Tripp was convicted of
indecent contact with a child, and was placed on probation. Tripp,
915 N.W.2d at 868. In 2011, Tripp’s probation was revoked and he
was sentenced to prison. Id. In June, 2012, Tripp discharged his
sentence, was released, and began serving his 903B special
sentence. Id. In 2013, Tripp was charged with assault with the
intent to commit sexual abuse. Id. Instead of pursuing the
prosecution of criminal charges, the State pursued a revocation of
Tripp’s 903B release, where his release was revoked and he was
sent to prison for violation of his 903B special sentence.

At his chapter 229A hearing, the State argued that a person
convicted of a sexually violent offense is still being punished for that
offense by a special sentence under lowa Code chapter 903B. Tripp,
915 N.W.2d at 869 (Citation omitted).

The State advanced what amounted to a cause-in-fact

argument—Tripp would not have been subject to Iowa
Code chapter 903B special sentence but for his
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conviction of a sex offense in 2010. As a
result, Tripp was presently confined as a result of his
original 2010 offense.

Id. The Court ruled that it has previously held in Wygle that the
“presently confined” provision of section 229A.4(1) did not apply to
a person who had been discharged from the sentence underlying
the sexually violent offense that resulted in his incarceration, and
as a result, Tripp was not “presently confined” under section
229A.4(1) by virtue of being subject to a 903B special sentence. Id.
at 873-4. As previously found by the Court, sentences for criminal
offenses and 903B special sentences are not the same. Wygle, 910

N.W.2d at 618-19.

CONCLUSION

The sole issue in this matter is the meaning and effect of the
term “presently confined” used in Iowa Code section 229A.4(1)
(2025). The Iowa Supreme Court has examined civil commitment
law for various reasons and under various statutory provisions for
at least 50 years. Beginning in 2003, the Court had its first
opportunity to examine civil commitments under chapter 229A, and

the relationship between the terms “recent overt act” and “presently
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confined” contained in section 229A.4. In the absence of legislation
defining that term, the lowa Supreme Court answered that question
and defined “presently confined” in the context of lowa Code
chapter 229A, section 229A.4(1), chapter 903B, and the due

process clauses of the United States and Iowa Constitutions.

The Wygle Court examined prior mental health commitments
under chapter 229, chapter 812, chapter 229A, the Rules for
Hospitalization of Mentally Il Persons, examined chapters 229,
229A, 903B, and authorities from other jurisdictions, to determine
the interplay between the due process requirement of a recent overt

act, and the term “presently confined”.

For at least the last 50 years, it has been well-settled that as a
general matter, a recent overt act, attempt or threat is a
requirement if civil commitment is to satisfy the demands of due
process. An exception to the recent overt act requirement has been
carved out for persons confined for sexually violent offenses which
is based on the absurdity or impossibility of committing recent overt
acts while incarcerated. In other words, requiring the State to prove

a recent overt act that cannot, as a practical matter, be committed
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while incarcerated. In such a case, the State is only required to
prove that the person is presently confined for a sexually violent
offense. Given the reason for the confinement, serving a sentence
for a sexually violent offense, serves as a substitute or proxy for a
recent overt act, and satisfies the due process requirement of a

recent overt act.

Section 229A.4(2), requires the State to plead and prove a
recent overt act under three (3) conditions:
The person committing the recent overt act:
1. Was convicted of a sexually violent offense and is

no longer presently confined for that offense.

2. The person was charged with, but was acquitted
of, a sexually violent offense by reason of insanity and
has been released from confinement or any supervision.

3. The person was charged with, but was found to
be incompetent to stand trial for, a sexually violent
offense and has been released from confinement or any
supervision.

Because Harlow has been convicted of a sexually violent
offense and was no longer presently confined for that offense,
section 229A.4(1) does not apply and section 229A.4(2) requires the

State to plead and prove a recent overt act to comply with due
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process. Because no such showing was made, due process requires

the commitment case to be dismissed.

For the foregoing reasons, the undersigned prays the Court to
reverse the judgment and ruling of the district court which denied
Harlow’s motion to dismiss, and remand this case to the district

court for dismissal.
Respectfully submitted,
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REQUEST FOR ORAL ARGUMENT

Counsel for the Respondent-Appellant respectfully requests to

be heard in oral argument upon the submission of this case.
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