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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

L. Whether the District Court erred when it determined there was no evidence
trom which a reasonable juror could find that Madison Boelkes was visibly
intoxicated when she was sold and served alcohol and therefore dismissed
the consortium claims of her minor child' at summary judgment denying a
trial.

I1. Whether the District Court erred when it determined as a matter of law that
circumstantial evidence cannot be considered to establish that a patron was

served while visibly intoxicated under newly adopted language in Iowa’s
Dram Shop Statute, lowa Code Section 123.92 (2025).

1 The District Court also dismissed the individual claims of consortium of Madison
Boelkes’ mother, Rhonda Boelkes. Plaintiff does not appeal this decision and rather
only seeks review of dismissal of the parental consortium claims brought on behalf of

Madison Boelkes’ minor child.



ROUTING STATEMENT

This appeal presents substantial issues of first impression involving
uninterpreted statutory changes to Iowa Dram Shop Act. Thus, it should be routed to
the Iowa Supreme Court pursuant to Iowa R. App. P. 6.1101(2)(c), (d) and/or ().

NATURE OF THE CASE

The Iowa Alcoholic Beverage Control Act is an exercise of the police power of
the state which must be liberally construed for the “protection of the welfare, health,
peace, morals and safety of the people of” Iowa. Iowa Code Section 123.1. The Iowa
Supreme Court instructs that Iowa Code 123.92, known as the Dram Shop Act, serves
the dual purposes of (1) placing a hand of restraint on those profiting from the service
of alcohol and (2) compensating innocent victims when a licensed establishment
overserves alcohol. Bamwart v. 50th Sports, L.L.C., 910 N.W.2d 540, 545 (Iowa 2018).

Madison Boelkes died in a tragic accident after she was served twelve beers at
the Franklin County Fair grounds between 7:40 p.m. and 11 p.m. on July 14, 2023.
(D0083, Statement of Undisputed Facts at s 23, 31, 34, 36, 37 (6/12/2025)). She had
a blood alcohol level of .217. (D0088, Statement of Undisputed Facts at § 27
(6/27/2025)). She left behind a nine-year-old son. (D002, Petition at 9§ 49
(4/9/2024)).

The District Court dismissed Ms. Boelkes’ son’s consortium claim after

determining in error that after a 2018 amendment to the Dram Shop Statute, “[p|urely
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circumstantial evidence” cannot be used to establish visible intoxication in a dram
shop case and (2) accordingly, there was insufficient evidence to send the case to the
jury. (D0110, Dismissed Partial Granting M. for Summary Judgment at 4 and 5
(12/2/2025)).

Dismissal was in error because, the District Court has (1) set forth a new bright
line rule for dram shop cases disallowing circumstantial evidence without justification,
and (2) ignored Towa law which sets forth that circumstantial evidence is admissible?
and (3) deprived Madison’s son his right to have a jury determine questions of fact
from the evidence presented. Plaintiff requests that their case be remanded for trial.

STATEMENT OF THE FACTS

Madison Boelkes died on July 14, 2023 on her way home from a concert hosted
by the Defendant, FCAFA. (D0083, Statement of Undisputed Facts at § 34-37
(6/12/2025)). Madison and her boyfriend (Parno) drank some alcohol prior to
arriving at the concert. (Id. at §s 7, 10-12). The FCAFA employed a system for alcohol

sales where patrons verify their age, receive a wristband, purchase drink tickets and

2Jowa Rule of Appellate Procedure 6.904(3) reads as follows: To legal propositions. The
following propositions are deemed so well established that authorities need not be
cited in support of them: (o) Direct evidence and circumstantial evidence are equally

probative.



then exchange tickets for alcohol. (Id. at §s 13-19). Madison made several trips to
purchase tickets and beers throughout the evening. (Id. at 27-28).

Parno testified that Madison consumed around twelve beers at the fair. (Id. at
31). The FCAFA bartenders testified that they did not recall serving Madison®. (Id. 32-
33). Fair Board volunteer and beer ticket seller Charlane Janssen set forth in her
affidavit that she was “never instructed or trained that it was [her] role to deny ticket
sales to a patron exhibiting signs of intoxication” but that nonetheless Madison’s
conduct in leaning on the table and how she was speaking and giggling caused Ms.
Janssen to second guess selling Madison additional alcohol tickets. (Docket 0091,
attachment 45 page 1, 6/27/2025). Parno testified that Madison became intoxicated
at the fair, was slurring her words, erratic in body language and was served alcohol at
the fair after she was intoxicated. (ID0088, Statement of Undisputed Facts at § 21-23
(6/27/2025)).

Madison and Parno arrived at the fair after 7:40 p.m. and left the fairgrounds
before11:00 pm, heading to their home in Allison, Iowa. (D0083, Statement of

Undisputed Facts at 9§ 23 and 34 (6/12/2025)). On the drive home, Madison exited

’ Determining the credibility of witnesses is the province of the jury. Staze v. Mathis,
971 N.W.2d 514, 519 (Iowa 2022) (citing State v. Musser, 721 N.W.2d 758, 761 (Iowa

2006)).



the vehicle at highway speed, sustaining blunt force injuries which resulted in her
death. (D0079, Statement of Facts in Response to Progressive’s Motion for Summary
Judgment, at § 23-29). The autopsy identified her death as an accident, revealing a
blood alcohol concentration (“BAC”) of .217. (Id. at 29, 31). Expert toxicologist for
the Plaintiff opined as follows:

a. with a B.A.C. of .217, Madison was significantly and dangerously impaired
in her reasoning, inhibitions and judgment, her ability to form normal
decision making as well as coordination and balance.

b. She would not have been capable of caring for herself or making rational
decisions.

c. She would have been disoriented as to time and place and may have had
trouble controlling her movements.

d. Expected manifestations associated with a blood alcohol equivalent of .217
would be as follows:

1. Reason, inhibition and judgment is compromised,;
ii.  Muscular coordination will be greatly reduced;
iii.  Divided attention tasks are greatly compromised;
iv.  Impairment to comprehension;
v.  Decreased sensory response and increased reaction time;
vi.  Loss of critical judgment;

vii.  Impairment of memory and comprehension;

8



viii.  Slurred speech;
ix. Impaired vision.

e. AtaB.A.C. of .217, Madison’s intoxication would have been visibly
discernable to an individual interacting with Madison in the hours before
her death, particularly to any individual trained to recognize the signs of
intoxication.

(Docket 0101, attachment Expert Report page 3, 8/15/25; Docket 0091, attachment
4 page 3, 6/27/2025).

ARGUMENT

A. Error preservation
Defendant Franklin County Agriculture and Fair Association (“FCAFA”) filed
their Motion for Summary Judgment on June 12, 2025 (D084, Motion for Summary
Judgment (6/12/25). On December 2, 2025, the District Court granted that motion
dismissing Plaintiffs’ claims against the FCAFA. (D0284). Plaintiffs timely filed their
notice of appeal on December 16, 2025. (D0114, Notice of Appeal (12/16/2025)).
Accordingly, error has been preserved.
B. Scope and standard of review
This Court reviews “grant[s| of summary judgment for correction of errors at
law. Swmith v. Shagnasty’s, Inc., 668 N.W.2d 67, 71 (Iowa 2004). The Court on appeal
must “view the evidence in the light most favorable to the nonmoving party.” Banwart

v. 50th Sports, LLC, 910 N.W.2d 540, 545 (Iowa 2018). The District Court can be
9



affirmed only if they (1) correctly applied the law and (2) there was no genuine issue
of material fact. Pangburn v. Rookies, Inc., 2021 Iowa App. Lexis 894 at 4 (Iowa Ct. App.
2021) (citing Bill Grunder’s Sons Contr. Inc. v. Ganzger, 686 N.W.2d 193, 196 (Iowa 2004)).

“A genuine issue of fact exists if reasonable minds can differ on how an issue
should be resolved.” Estate of Gottschalk v. Pomeroy Dev., Inc., 893 N.W.2d 579, 584
(Iowa 2017). Additionally, “[tlhe moving party bears the burden of demonstrating the
nonexistence of a material fact question.” Bamwart, 910 N.W.2d at 545.

“In considering a challenge to the sufficiency of the evidence, ‘[i]t is not the
province of the court... to resolve conflicts in the evidence, to pass upon the
credibility of witnesses, to determine the plausibility of explanations, or to weigh the
evidence; such matters are for the jury.” Szate v. Mathis, 971 N.W.2d 514, 519 (Iowa
2022) (citing State v. Musser, 721 N.W.2d 758, 761 (Iowa 2000)).

C. The District Court erred in deciding that there was insufficient evidence
that Madison was served while visibly intoxicated to submit this case to
the jury.

There was sufficient evidence from which a reasonable juror could have
determined that Madison was served alcohol while she was visibly intoxicated and,
accordingly, summary judgment was not appropriate and this case should be
remanded for trial. Bil/ Grunder's Sons Constr. Inc. v. Ganzer, 686 N.W.2d 193, 196 (lowa
2004) (the record on summary judgment must be viewed in a light most favorable to

the non-moving party and summary judgment is not possible if a reasonable juror

could return a verdict in favor of the non-moving party).
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The record reveals that Madison arrived at the fair around 7:40 p.m. (DO0083,
Statement of Undisputed Facts at § 23 (6/12/2025)). She was served twelve beers at
the fair. (D0083, Statement of Undisputed Facts at § 31 (6/12/2025). Her date
testified that she became intoxicated at the fair, was served alcohol after she was
intoxicated and further that she was obviously intoxicated, slurring her words and
displaying body language “all over the place.” (D0088, Statement of Undisputed Facts
at 9§ 21-23 (6/27/2025)). Fair volunteer and beer ticket seller Chatlane Janssen
testified that Madison’s giggling, speech and body language caused her to wonder if
more tickets should be sold but that she had never been trained that it was her job to
cut off a patron. (Docket 0091, attachment 45 page 1, 6/27/2025). Madison had a
blood alcohol level of .217, which fact led the expert toxicologist for the Plaintiff to
conclude that Madison’s intoxication would have been visibly discernable to an
individual interacting with Madison in the hours before her death. (Docket 0101,
attachment Expert Report page 3, 8/15/25; Docket 0091, attachment 4 page 3,
6/27/2025).

In fact, the District Court in its order granting summary judgment found that
the evidence established that Madison was very intoxicated at the time of her death
and that “[cJommon sense and Plaintiffs’ expert could lead a factfinder to decide that
she probably would have been showing signs of intoxication earlier.” (D0110,
Dismissed Partial Granting M. for Summary Judgment at page 5 (12/2/2025)). The

District Court’s acknowledgement that a reasonable fact finder could have found that

11



Madison was showing signs of intoxication eatrlier in the evening should have
prevented dismissal at summary judgment and sent this case to the jury. Bi// Grunder's
Sons Constr. Inc. v. Ganzger, 686 N.W.2d 193, 196 (lowa 2004).

“Summary judgment is appropriate only when the record shows no genuine
issues of material fact and the moving party is entitled to judgment as a matter of
law.” Banwart v. 50th St. Sports, LLC, 910 N.W.2d 540, 544 (Iowa 2018) (citing Iowa R.
Civ. P. 1.981(3)). “A genuine issue of material fact exists if reasonable minds can
differ on how an issue should be resolved.” Id. (citing Estate of Gottschalk v. Pomeroy
Dev., Inc., 893 N.W.2d 579, 584 (Iowa 2017)). Material facts exist “when it might affect
the outcome of a lawsuit. Id. In the analysis determining the existence of such facts,
courts must “view the evidence in the light most favorable to the nonmoving party.”
Id. (citing Linn v. Montgomery, 903 N.W.2d 337, 342 (Iowa 2017)). Additionally, “all
legitimate inferences... [which are] ‘rational, reasonable, and otherwise permissible
under the governing substantive law™” will be made to probe for the existence of a
genuine issue of material fact. Id. at 545 (citing C & | Vantage Leasing Co. v. Wolfe, 795
N.W.2d 65, 73 (Iowa 2011); Mcl/ravy v. N. River Ins., 653 N.W.2d 323, 328 (Iowa
2002)). When evaluating the corpus of the evidence available to find a genuine issue
of material fact, “circumstantial evidence is equally probative as direct evidence.” Id.
(citing Iowa R. App. P. 6.904(3)).

In its Statement of Facts, the District Court noted that other than Madison’s

date, Parno, “no other” eyewitness describes or opines on Madison’s level of

12



intoxication or intoxication status. (D0110, Dismissed Partial Granting M. for
Summary Judgement at page 2 (12/2/2025)). The comment is problematic both
because (1) it is not accurate and because (2) the law does not set a minimum number
of witnesses to avoid summary judgment. This finding by the District Court is
inaccurate because in addition to Parno, fair board volunteer Charlane Janssen
testified regarding her observations of Madison and Dr. Ronald Henson provided
information about how that level of alcohol impacts the human body. (Docket 0091,
attachment 45 page 1, 6/27/2025; Docket 0101, attachment Expert Report page 3,
8/15/25; Docket 0091, attachment 4 page 3, 6/27/2025). The District Court also
stated that Parno failed to outline observed symptoms which may have alerted others
of Madison’s intoxication. (ID0110, Dismissed Partial Granting M. for Summary
Judgment at page 5 (12/2/2025)). This is also not accurate because Parno described
Madison’s slurred speech and body language as “all over the place” which is
consistent with behavior outlined by Dr. Henson for someone at Madison’s level of
intoxication. (D0088, Statement of Undisputed Facts at § 21-23 (6/27/2025).

Rather than viewing the facts in the record in a light most favorable to the non-
moving party and applying all appropriate inferences, the District Court appears to
have (1) ignored or discounted evidence in the record and (2) placed a heightened
burden on Plaintiffs by demanding multiple witnesses and refusing to consider

circumstantial evidence without authority for imposing these heightened standards.
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Dismissal of Plaintiffs’ claim is inconsistent with Iowa’s summary judgment
standards and Iowa’s dram shop jurisprudence under which the Iowa Supreme Court
and Iowa Court of Appeals has often remanded cases for trial with less evidence of

intoxication at the time of service, including as follows:

Case Name/Citation Evidence of Intoxication Appeal Outcome

Banwart v. 50th St. Sports, Intoxicated condition at scene | Reversed and remanded for
L.I.C, 910 N.W.2d 540 (Iowa | of accident and BAC of .143 trial after summary judgment
2018). shortly after visiting dramshop. | dismissal

Lacked eyewitness testimony
of intoxicated behavior at bar.

Smith v. Shagnasty’s, Inc., 688 Assailant was holding a bottle | Reversed and remanded for
N.W.2d 67 (Iowa 2004). of beer at the time of assault, trial after summary judgment
walked imbalanced, and used dismissal

“opprobrious epithets....” at
73. No BAC was available.

Horak v. Argosy Gaming Co., 648 | Companion testimony of Affirmed jury verdict asserting
N.W.2d 137 (Iowa 2002). intoxication, removal from the | liability under Iowa Dramshop
boat by security personnel, Act.
BAC of .250, and toxicologist
testimony.

There was sufficient evidence in the record, particularly when viewed in a light
most favorable to Plaintiff, to generate a genuine issue of material fact regarding
whether Madison was visibly intoxicated at the time she was sold and served alcohol.
As such, summary judgment dismissal was in error and the case should be remanded

for trial.
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D. The District Court erred when it determined as a matter of law that
circumstantial evidence cannot be considered to establish that a patron
was served while visibly intoxicated under newly adopted language in
Iowa’s Dram Shop Statute, Iowa Code Section 123.92 (2025).

Dismissal also resulted from the District Court’s legally erroneous holding that,
circumstantial evidence of intoxication is no longer admissible to establish
intoxication in dram shop cases because of an amendment to the statute. (D0110,
Dismissed Partial Granting M. for Summary Judgment at page 4 (12/2/2025)). The
District Court cites no support for this drastic deviation from existing dram shop
jurisprudence beyond the edited statute itself, which is silent on the subject of
circumstantial evidence and does not support the District Court’s conclusion. Iowa
Code § 123.92 (2025).

Iowa Code section 123 governs licensees and permittees in the state of Iowa
who serve and sell intoxicating beverages. Id. As a matter of public policy, it was
enacted “for the protection of the welfare, health, peace, morals, and safety of the
people of the state, and all its provisions shall be liberally construed for the
accomplishment of that purpose.” Iowa Code § 123.1. Section 123.92 plays an
important role in pursuit of this policy, placing ““...“a hand of restraint’ on those
authorized to sell and serve intoxicated liquors.” Swith v. Shagnasty’s, Inc., 668 N.W.2d

67,72 (Iowa 2004) (citing Thorp v. Casey’s General Stores, Inc., 446 N.W.2d 457, 467

(lowa 1989)).
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Section 123.92 imposes liability on a licensee or permittee when an injury is
caused to an innocent third party as a result of selling and serving “any beer, wine, or
intoxicating liquor directly to” a visibly intoxicated person, and that intoxicated
person was the proximate cause of the harm. Iowa Code § 123.92(1)(a)—(b).

The District Court dismissed Plaintiffs’ claims after determining that the law
prohibited consideration of circumstantial evidence and therefore no genuine issue of
material fact was generated regarding whether Madison was served while she was
visibly intoxicated. (ID0110, Dismissed Partial Granting M. for Summary Judgment at
page 4-5 (12/2/2025)).

The language visibly intoxicated was added to section 123.92 in early 2018,
replacing the “knew or should have known” standard. (2017 Ia. SF 2169). In its Order
dismissing Plaintiffs’ claims, the District Court concluded: (1) that this change in
language demands that “purely circumstantial evidence does not satisfy this element”,
and (2) there was “no evidence that any of... [the] indicators were visible to other
persons at any point of sale or service.” (D0110, at 4-5). These conclusions are
contrary to established Iowa precedent, which instructs that “[w]hen viewed most
tavorably to the non-moving party, the fact that a bar served even one beer to a person
who shortly thereafter was in a state of serious intoxication gives rise to a question of
tact whether the intoxicated person was visibly intoxicated at the time of service.”
Banwart, 910 N.W.2d at 547 (citing Ward v. D & A Enters. Of Clark Cty., Inc., 714

N.E.2d 728, 730 (Ind. Ct. App. 1999)).
16



The District Court cites no source or authority indicating that by amending the

statute the legislature intended or desired to abolish years of legal precedent which

allow a jury to rely on circumstantial evidence in dram shop cases and to make

reasonable inferences from the evidence. In amending the statute, legislators changed

the standard from “knew of should have known” to “visibly intoxicated” they did not

purportt to create or modify the Iowa rule of evidence for determining intoxication

under dram shop law.

A study of Iowa’s dram shop cases provides many instructions to the District

Court in its consideration of a summary judgment motion in a dram shop case

including but not limited to the following:

a.

Iowa has required “[n]o particular degree of intoxication,” finding evidence
“of intoxication varying all the way from slight stimulation to complete
coma.” Benavides v. |.C. Penny Life Ins. Co., 539 N.W.2d 352, 355 (Iowa 1995);
State v. Yates, 109 N.W. 1005, 1006 (Iowa 19006).

direct proof “is not to be had in many cases, and when that is true,
circumstantial evidence may be sufficient.”” Swith, N.W.2d at 74 (citing
Hobbiebrunken v. G & S Enters., Inc., 470 N.W.2d 19, 22 (Iowa 1991).

“[]nferences, taken together, [can] lead... to the conclusion that there is a
genuine issue of material fact” in a “dramshop claim.” I.

Inferring noticeable intoxication at the time of service where “the AIP* was
‘in a visibly intoxicated condition’ shortly after the sale and service.”
Banwart, 910 N.\W.2d at 547 (discussing Swith v. Shagnasty’s, Inc., 668 N.W.2d
67, 72 (Iowa 2004)).

“Summary judgment is inappropriate when sufficient evidence points to the
ATIP’s intoxicated condition shortly after his or her visit to the

# Allegedly intoxicated person

17



dramshop...even if the record lacks evidence regarding the AIP’s demeanor
at the time of the service of alcohol to the AIP.” Id. at 547-48.

t. “[Clircumstantial evidence may raise a genuine issue of material fact.” Id. at
548-49.

This young mother, Madison Boelkes, arrived at the fair after 7:40 p.m.
(D0083, Statement of Undisputed Facts at § 23 (6/12/2025)). She was served 12
beers. (D0083, Statement of Undisputed Facts at 9 31 (6/12/2025)). By 10:59 p.m.
the police were called to the scene of her gruesome death. (ID0088, Statement of
Undisputed Facts at § 25 (6/27/2025)). There is absolutely nothing in Iowa’s dram
shop jurisprudence nor in the legislative amendment to Iowa Code 123.92 which
indicates that Madison’s condition at the time of service cannot be established
through circumstantial evidence. This deviation from Iowa law was an error that
should be corrected by this Court and Madison’s son’s claim for loss of consortium
should be submitted to the jury. This is how the dual intents of the dram shop statute
can be best served in this case.

In addition, the District Court recognized that “direct evidence of Madison
Boelkes’ condition appears by the testimony of two eyewitnesses, Charlane Janssen
and Michael Parno.” (D0110, at 4). Itis the role of the jury, not the District Court, to
evaluate the weight and credibility of these witnesses. State v. Mathis, 971 N.W.2d 514,

519 (Iowa 2022) (citing State v. Musser, 721 N.W.2d 758, 761 (Iowa 2000)).

18



It is going to be a rare dram shop case where a bartender admits that they
served a patron while aware that the patron was visibly intoxicated. The District
Court erred in determining that Iowa law does not allow circumstantial evidence to
establish visible intoxication at the time of service in a dram shop case. There is no
justification for creating this new heightened rule of evidence and it is inconsistent
with (1) the stated goals of Iowa’s Dram Shop Act, (2) public policy, (3) Ilowa’s rules
of evidence and (4) prior dram shop jurisprudence. The District Court’s error
resulted in dismissal of Plaintiff’s claims. As such, Plaintiff’s case should be remanded
for trial with an instruction to the District Court that as in all cases, “[d]irect evidence
and circumstantial evidence are equally probative.” Iowa Rule of Appellate Procedure
6.904(3)(0).

CONCLUSION

There is no justification for the District Court’s decision to ignore Iowa’s dram
shop precedent, the goals of the Dram Shop Act and Iowa’s rules of evidence and
declare that circumstantial evidence is inadmissible in dram shop cases. There is
ample evidence in the record, both direct and circumstantial, from which a reasonable
juror might conclude that the FCAFA sold Madison alcohol while she was visibly
intoxicated. As such, a material question of fact is generated and summary judgment
dismissal of Plaintiffs’ claim is not proper. This is doubly true if the proper

presumptions and inferences in Plaintiff’s favor are applied. As such, Plaintiffs’ claim
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on behalf of Madison Boelkes” minor child for loss of consortium should not have

been dismissed and should be remanded for trial.

REQUEST FOR ORAL OR NONORAL SUBMISSION

Plaintiff respectfully requests oral argument in this matter.
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