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STATEMENT OF ISSUES PRESENTED FOR REVIEW

l. ON REMAND, THE DISTRICT COURT INCORRECTLY
TREATED DEPUTY WALKER’S SEARCH OF MR.
NOLL’S PERSON AS A SEARCH INCIDENT TO LAWFUL
ARREST

1.  DEPUTY WALKER UNLAWFULLY EXTENDED THE
STOP

ROUTING STATEMENT

This case should be retained by the lowa Court of Appeals pursuant to
the criteria of lowa R. App. P. 6.1101(3) because the case involves

applications of existing legal principles.

NATURE OF THE CASE

Mr. Noll appeals from the district court’s December 18, 2024 Second
Supplemental Order on Motion to Suppress, which on remand reaffirmed the
denial of Mr. Noll’s motion to suppress evidence discovered during a
warrantless search of his person. D0095, Sec. Supp. Ord. on M. to Suppress

(12/18/2024).

Mr. Noll was convicted of Possession of a Controlled Substance
(methamphetamine), Third Offense, in violation of lowa Code Section

124.401(5), and sentenced to an indeterminate term not to exceed five years,



with the sentence suspended and probation imposed for two years. D0061,

Sentencing Ord. at 1 (11/09/2023).

This appeal follows the lowa Court of Appeals’s partial reversal and
remand in Appellate Case No. 23-1853, which directed the district court to
issue findings regarding whether the search of Mr. Noll’s person could be
sustained as a search incident to arrest. 23-1853, Order (10/03/2024). On
remand, the district court concluded that the search was lawful as incident to
arrest. D0095, Sec. Supp. Ord. on M. to Suppress (12/18/2024). Mr. Noll

now appeals that ruling.



STATEMENT OF THE FACTS

On May 3, 2022, Deputy Jacob Walker of the Muscatine County
Sheriff’s Office stopped a green and tan Chevy pickup driven by Appellant
Richard Noll. Walker claimed the vehicle was weaving within its lane,
driving ten miles per hour under the speed limit, and crossing the center line.

He also cited an improperly illuminated license plate. DO070, Tr. 6:15-7:10.

Body-worn camera footage does not support Walker’s claims. The
district court found that the video showed the truck drifting within its lane
but not crossing the center lane except while making a left turn onto the

private driveway where the stop occurred. D0031, Order (12/05/2022), at 2.

After stopping, Noll denied crossing the center line. Walker requested
Noll’s license, registration, and insurance. While Noll searched for his
documents, Walker asked whether Noll had any marijuana in the truck.

Noll, audibly surprised, denied having or being around marijuana. Walker
responded that he could smell it. Walker Body-Worn Camera (“BWC”) at

01:35.1

Walker refused to let Noll retrieve his girlfriend from the nearby

house, then ordered him out of the truck. Noll complied. Walker directed

1 All video times approximate.



Noll to place his hands on the hood of the patrol car and conducted a pat-
down search. Noll objected verbally but complied. Walker found nothing.

BWC 04:23-05:07.

Walker left Noll in another officer’s custody and searched the vehicle
based on the alleged odor of marijuana. No contraband was found. BWC

06:00-13:00.

Walker then returned and told Noll to place his hands on the patrol car
again. When Noll protested — “Come on, you just patted me down!” —
Walker replied, “I patted you down, yep. I’m, I’'m gonna search ya.” BWC

13:20.

Walker performed a second, more invasive search. Noll was wearing
jeans and a tee shirt under a one-piece zip-up coverall. Walker emptied the
coverall pockets and found only innocuous items. He then unzipped the
coveralls and told Noll to “drop these down” before digging through Noll’s
jeans pockets. BWC 15:00-15:49. Walker then found alleged

methamphetamine for which Noll was charged and ultimately convicted.

Walker told Noll to put his hands behind his back. When Noll asked
why, Walker replied, “because you got meth in your pocket.” Walker then

arrested him. BWC 15:50.
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Neither the pat-down, vehicle search, second personal search, nor

subsequent urine test revealed any evidence of marijuana use or possession.

Mr. Noll ultimately underwent a trial on the minutes, whereafter he
was convicted, sentenced, and pursued his first appeal. During that prior
appeal, the State raised for the first time the argument that the search of Mr.
Noll was justified as incident to arrest, even though the record showed his
arrest was based on the evidence obtained from the search itself. Despite
rules generally prohibiting new arguments on appeal, the Court of Appeals
remanded “with directions to promptly decide that issue by written ruling
containing fact-findings sufficient to permit appellate review.” 23 -1853,

Opinion (10/2/24), p. 8.

On remand, the district court adopted the State’s new position,
concluding that the warrantless search was incident to arrest,
notwithstanding that arrest’s predication on evidence produced by the
search. DO0095, Sec. Supp. Ord. on M. to Suppress (12/18/2024), at 3. Thus,
the district court retroactively justified the search with evidence it

uncovered.

11



ARGUMENT

l. ON REMAND, THE DISTRICT COURT INCORRECTLY
TREATED DEPUTY WALKER’S SEARCH OF MR.
NOLL’S PERSON AS A SEARCH INCIDENT TO
LAWFUL ARREST

PRESERVATION OF ERROR AND STANDARD OF REVIEW:

Mr. Noll preserved error on this issue by timely filing a Motion to
Suppress, Post-Hearing Brief and Reply to State’s Resistance, a Request
for Expanded and Additional Rulings, a Notice of Appeal in appellate
case 23-1853, and a Notice of Appeal in the instant case. See D0017,
M. to Suppress and Br. in Support (07/15/2022); D0030, Post-Hearing
Br. and Rep. to St’s Resistance (12/01/2022); D0032, M. for Expanded
and Add’l Rulings (12/06/2022); D0034, 2nd Req. for Expanded and
Add’l Rulings (12/15/2022); D0066, Certified Not. of App’l
(11/09/2023); D0098, Certified Not. of App’l (01/15/2025)

The district court ruled on the issue. D0031, Order (12/05/2022);
D0033, Supp. Order on M. to Suppress (12/14/2022); D0035, Order
(12/16/2022); Sec. Supp. Ord. on M. to Suppress (12/18/2024).

Mr. Noll specifically argued that Article I, Section 8 of the lowa
Constitution provides broader protection than the Fourth Amendment to
the United States Constitution, thereby preserving the state and federal
constitutional issues independently. D0030, Post-Hearing Br. and Rep.
to St’s Resistance, p. 4 (12/01/2022).

Because this issue concerns an alleged violation of constitutional rights,
the standard of review is de novo. State v. Brown, 890 N.W.2d 315, 321
(lowa 2017) (citation omitted).

This Court independently evaluates the totality of the circumstances
based on the entire record. Although deference is afforded to the district
court’s credibility determinations, the Court is not bound by the district
court’s findings of fact. Id.

12



a. Governing Legal Principles

The Fourth Amendment prohibits warrantless searches unless they fall
within a “specifically established and well-delineated exception[.]” Katz v.
United States, 389 U.S. 347, 357 (1967); accord State v. Lewis, 675 N.W.2d
516, 522 (lowa 2004); State v. Bumpus, 459 N.W.2d 619, 622 (lowa 1990).
Warrantless searches are presumptively unconstitutional, and the burden
rests squarely on the State to prove that an exception applies. State v. Watts,

801 N.W.2d 845, 850 (lowa 2011).

b. The State Waived Reliance on SITA

While appellate courts may affirm on any ground preserved in the
record, (see State v. Rave, 776 N.W.2d 887, 891 (lowa Ct. App. 2009)), the
State did not preserve reliance on the search-incident-to-arrest exception in
the district court. To the contrary, it expressly disclaimed that theory, stating
that “[t]he defendant was arrested for the narcotics located on his
person.” D0023, State’s Resistance to Motion to Suppress (11/17/22), p. 2
(emphasis added). That factual and legal framing—that the arrest followed
the search—was adopted by the district court in its original suppression
ruling: “Walker searched the truck and no contraband was found. He

then searched Noll’s person and found two clear baggies of white powder

13



thought to be meth. Walker placed Noll under arrest and transported him
to the Muscatine County Jail.” D003 1, Order (12/05/2022), at 2 (emphasis
added). Deputy Walker’s testimony was consistent: he told Mr. Noll he
was under arrest “for possession,” not for anything observed beforehand.

See D0070, Tr. 30:11-13.

Because both the State and the district court expressly treated the
arrest as a consequence of the search, not its predicate, they foreclosed
reliance on the search-incident-to-arrest exception. A warrantless search
cannot be justified as incident to an arrest that had not yet occurred and that

was, in fact, triggered by the fruits of the search.

The State’s first invocation of the SITA doctrine came only on appeal.
But even on appeal, the State did not go so far as to claim that Noll had been
arrested for anything other than what was found during the search. And at
any rate, legal theories raised for the first time on appeal are not properly
preserved, and the State’s post hoc reliance on SITA cannot resuscitate an
exception it waived below. The district court’s post-remand ruling thus rests

on a theory both factually inaccurate and legally unavailable.

14



c. The District Court’s Factual Findings Are at Odds With
the Record

None of the factors the district court cited to support probable cause—
the presence of an empty beer can, alleged signs of impairment, or the odor
of marijuana—find more than tenuous support in the record, nor do they

satisfy the constitutional standard for a warrantless search.

First, the district court relied on the presence of an open beer can in

the vehicle.

Walker: Is that an open beer there, man?

Noll: No, it ain’t mi—it’s from fuckin’ old, feel it.
Noll handed the can to Walker.

Noll: I don’t know what’s even, who even had that.
Walker handed the can back to Noll.

Walker: All right.

Noll: I’'m sorry, I didn’—I’m not drinkin’.

Walker BWC at 01:24.
lowa Code § 321.284(1) (emphasis added) prohibits possession of a
container “containing an alcoholic beverage” in the passenger area. An
empty, dry container by definition cannot presently “contain’ an alcoholic
beverage and therefore falls outside the statute’s scope. The State presented

no evidence that the open can either contained — in the present tense — an

15



alcoholic beverage or was otherwise admissible as evidence of an open

container violation. Regarding the beer can, that omission is dispositive.

Second, the district court pointed to “erratic behavior suggesting
impairment.” But there was no evidence that Mr. Noll appeared intoxicated.
Deputy Walker did not testify that Mr. Noll smelled of alcohol or marijuana,
slurred his speech, had bloodshot eyes, fumbled with documents, stumbled,
or swayed. Nor did Walker claim to have any training or experience that
would allow him to detect intoxication. The only purported indicator of
impairment was Mr. Noll’s alleged driving behavior, which the district court
itself found unsupported by the video evidence. D0031, Order (12/05/2022),
at 2. The record contains no expert or testimonial basis for the conclusion
that Mr. Noll’s demeanor suggested intoxication. The district court appears

to have substituted its own assumptions or interpretations for evidence.

Third, Deputy Walker’s claim that he smelled marijuana is both
uncorroborated and unsupported by foundational testimony. No marijuana
was found in the truck, on Mr. Noll’s person, or in his system. Walker did
not testify that he had any training in identifying marijuana odor, and while
he referenced “advanced training in regard to K9” (D0070, Tr. 32:2-4), he

never claimed that training qualified him to personally detect residual

16



marijuana odors.? Nothing in the record connects Walker’s K9 training to an
ability to identify marijuana by smell without a dog. See D0070, Tr. 32:2—
11 (court overruled foundation objection); lowa R. Evid. 5.702 (expert
testimony requires “knowledge, skill, experience, training, or education”);
Shinrone, Inc. v. Tasco, Inc., 283 N.W.2d 280, 289 (lowa 1979) (no opinion
testimony is permitted without a proper foundation establishing the witness’s
qualifications). The district court abused its discretion in allowing Walker to
offer opinion testimony without that foundation. Because Walker’s
testimony should have been excluded and because there was no objective
evidence of marijuana use, his assertion did not establish probable cause for

anything marijuana-related.

Additionally, Walker did not claim to smell marijuana on Mr. Noll,
only in Mr. Noll’s truck. That distinction is constitutionally significant.
Probable cause requires a reasonable belief that evidence exists in a
particular place. State v. Maddox, 670 N.W.2d 168, 171 (lowa 2003). Even
if the alleged odor had justified a limited search of the vehicle, it did not
supply probable cause to search Mr. Noll’s person. See, e.g., State v.

Stevens, 970 N.W.2d 598, 603 (Iowa 2022) (citation omitted) (“It has long

2 Walker did testify that unspecified “training and experience” supported
that marijuana does not smell like cow manure. D0070 at 10:8-13.

17



been the law that probable cause to search a car does not justify the search of
a passenger.”). The State never bridged that evidentiary gap. It offered no
person-specific basis for suspecting Mr. Noll had marijuana on his person.
The district court’s conflation of vehicle-based probable cause with authority
to search Noll himself was legally erroneous and compounded the

constitutional violation.

This district court previously relied on factual claims unsupported by
evidence, leading the Court of Appeals to reverse in State v. Hubler, No. 24-
0631, 2025 WL 855934, at *2 (lowa Ct. App. Mar. 19, 2025). Similar error
occurred here when the same district court judge reached unsupported
conclusions despite a record that contains no evidence of intoxication, no
corroborated evidence of marijuana or its metabolites, and no testimony
establishing that the open container had recently held alcohol. These

findings, detached from the record, do not warrant deference.

d. The Search Was Not Incident to Arrest.

I. The Search Incident to Arrest Exception (“SITA”)
is Narrow and Requires a Lawful Arrest.

Warrantless seizures, including Mr. Noll’s arrest, are invalid, and the
State bears the burden of proving they fall within an exception. Bumpus,

459 N.W.2d 619 at 622 (citations omitted).

18



“[A] warrantless search incident to a lawful arrest” is a recognized
exception to the warrant requirement. Chimel v. California, 395 U.S. 752,
760 (1969) (citation and some internal punctuation omitted). But this
exception is narrow. “[A] search without warrant incident to an arrest is
dependent initially on a valid arrest.” United States v. Rabinowitz, 339 U.S.
56, 60 (1950) (overruled on other grounds). The doctrine thus does not
permit officers either to conduct investigative or exploratory searches in the
hope of uncovering evidence that might later justify an arrest or to search
whenever they arguably could make — but have not made — an arrest. A
search cannot generate the probable cause necessary to justify itself. Nor
may the State justify a search based solely on the policy rationale behind the

SITA exception.

The State’s assertion in the prior appeal that “if there is probable
cause to arrest a person, then a search of the person is lawful,” (23-1853, Br.
of Appellee (May 20, 2024), at 15) misstates the law. The “most basic
constitutional rule” is that warrantless searches are per se unreasonable
unless justified by a recognized exception to the warrant requirement.
Coolidge v. New Hampshire, 403 U.S. 443, 454 (1971) (citations omitted);

State v. Gaskins, 866 N.W.2d 1, 13 (lowa 2015) (Article I, Section 8 of the

19



lowa Constitution establishes a “fundamental textual rule” requiring that

searches and seizures be supported by a warrant.)

In fact, the State’s assertion is directly at odds with mandatory,
controlling authority. Standing alone, “probable cause to arrest a person” is
emphatically not a recognized exception to the warrant requirement.
Chambers v. Maroney, 399 U.S. 42, 51 (1970) (“Only in exigent
circumstances will the judgment of the police as to probable cause serve as a
sufficient authorization for a search.”); accord McDonald v. United States,
335 U.S. 451, 455-56 (1948) (“The right of privacy was deemed too
precious to entrust to the discretion of those whose job is the detection of
crime and the arrest of criminals. Power is a heady thing; and history shows
that the police acting on their own cannot be trusted.”) No evidence of
exigency was introduced below.

Knowles v. lowa, 525 U.S. 113, 116-19 (1998), controls this issue. In
Knowles, the lowa Supreme Court had upheld warrantless searches under a
statute permitting searches incident to citations, where officers had probable
cause sufficient for an arrest but chose not to arrest. The United States
Supreme Court squarely rejected lowa’s reasoning, emphasizing that the
search-incident-to-arrest exception applies exclusively when a custodial

arrest actually occurs. SCOTUS declined to extend the “bright-line rule” of

20



searches incident to arrest to situations where there was no actual arrest,
stressing that neither the general concern for officer safety nor the evidence
preservation rationale justifies searches in the absence of an actual custodial
arrest. Id. at 118-19; accord State v. Canas, 597 N.W.2d 488, 492 (lowa
1999) (emphasis added, overruled on other grounds) (search of “an
arrestee’s person” is permissible); see also Coolidge, 403 U.S. 443 at 481
(“The warrant requirement...is not an inconvenience to be somehow
‘weighed’ against the claims of police efficiency.”). Thus, under clearly
controlling authority, probable cause alone did not justify the warrantless
search of Mr. Noll’s person.

ii. Mr. Noll Was Not Under Arrest at the Time of the
Search.

The record leaves no doubt that Mr. Noll was searched first, and then
arrested only as a result of what that search uncovered. Deputy Walker’s

testimony left no room for speculation:

| removed Mr. Noll from the vehicle, a search of the
vehicle did not yield any contraband. | did detect
the odor of marijuana throughout. | then returned to
Mr. Noll, conducted a search on his person. Inside
of his jeans pocket | located two clear plastic
baggies with methamphetamine inside of those. [ .
.. ] Ultimately he was placed under arrest for
the possession of methamphetamine.

D0070, Trans. of M. to Suppress at 10:25-11:9
(11/17/2022) (emphasis added)

21



At the suppression hearing, the State unequivocally acknowledged
that “[t]he defendant was arrested for the narcotics located on his person.”
D0023, State’s Resistance to Motion to Suppress (11/17/22), p. 2. The
district court accepted that framing in its initial order: “Walker searched the
truck and no contraband was found. He then searched Noll’s person and
found two clear baggies of white powder thought to be meth. Walker placed

Noll under arrest and transported him to the Muscatine County Jail.”

D0031, Order (12/05/2022), at 2.

And when Deputy Walker told Mr. Noll he was under arrest, Walker
complied with lowa Code Section 804.14 by stating the reason: “for
possession.” D0070, Tr. 30:11-13. At no point did Walker, the prosecution,
or the district court claim that Mr. Noll was arrested for any reason other
than the drugs found during the search. That sequence of events forecloses
application of the search-incident-to-arrest exception. The search did not

follow or accompany an arrest; instead, it produced the basis for arrest.

iii. The District Court Misapplied the Legal Standard
Post-Remand

On remand, the district court upheld the warrantless search as incident
to arrest, reasoning that “[t]he fact that the officer discovered narcotics on

Noll’s person while searching him is the very reason this exception to the

22



warrant requirement exists. The officer was searching to find and preserve
evidence.” D0095, Sec. Supp. Ord. on M. to Suppress (12/18/2024). But
this justification misstates constitutional standards under both federal and

state law.

Under the Fourth Amendment, the evidence-preservation rationale
narrowly permits warrantless searches incident to arrest to secure evidence
of the specific crime for which the person is being arrested. See Arizonav.
Gant, 556 U.S. 332, 343 (2009). Here, however, Deputy Walker was not
searching Mr. Noll to preserve evidence related to a crime for which an
arrest had already occurred or was occurring; rather, he searched Mr. Noll
first, then arrested him based entirely on evidence discovered in that search.
The district court’s reasoning thus inverted the constitutional requirement

that a lawful arrest must justify the search—not the other way around.

Moreover, under Article I, Section 8 of the lowa Constitution, the
search-incident-to-arrest exception is even narrower. The lowa Supreme
Court has explicitly rejected the broad evidence-gathering rationale
articulated in Arizona v. Gant. State v. Brown, 930 N.W.2d 840, 849 (lowa
2019) (citing Gaskins, 866 N.W.2d at 13-14) (“[O]fficers may not rely on
the search-incident-to-arrest exception to search a motorist’s vehicle on the

grounds that the officers believe the vehicle contains evidence of the
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arresting offense.”). Although officers may conduct a limited warrantless
search incident to arrest to prevent the destruction of evidence (State v.
Kilby, 961 N.W.2d 374, 382 (lowa 2021)), the district court here permitted
the opposite. Rather than justifying the search based on the arrest, the court
justified the arrest based on what the search revealed. This post-hoc

rationale directly conflicts with established lowa constitutional law.

Finally, the district court incorrectly treated probable cause as
independently sufficient to authorize a warrantless search. Probable cause
alone permits officers to seek a warrant or make an arrest; it does not
provide a standalone basis for conducting warrantless searches of an
individual’s person. By conflating probable cause to arrest with probable
cause to search, the district court committed clear legal error, requiring

reversal.

iv. The District Court’s Factual Basis for Probable
Cause Was Unsupported

Even if probable cause could justify a warrantless search in this
context—which it cannot—the record does not support the district court’s

finding that probable cause existed.
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The court relied on four alleged indicators: Noll’s driving, the
presence of an open beer can, signs of impairment, and the odor of

marijuana. None withstand scrutiny.

First, body-worn camera footage contradicted Walker’s testimony
about Noll’s driving. The district court itself found that Noll did not cross
into oncoming traffic, except while turning into the driveway where the stop
occurred. See D0031, Order (12/05/2022), at 2. That driving, while perhaps

imperfect, did not support probable cause for any indictable offense.

Second, the open beer can was empty, and Walker did not testify that
it smelled of alcohol or appeared recently consumed. lowa Code §
321.284(1) prohibits a container “containing an alcoholic beverage.”
(Emphasis added). The statute does not apply to a dry, empty can, and the

State offered no evidence or argument to the contrary.

Third, the district court cited “signs of impairment,” but the record
lacks supporting evidence. Walker did not claim that Noll smelled of
alcohol or marijuana, had bloodshot eyes, slurred his speech, stumbled, or
fumbled documents. The district court cited no specific facts to support its
conclusion. There was no expert testimony or foundation to infer

impairment from Noll’s behavior.
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Fourth, Walker claimed to smell marijuana, but no marijuana was ever
found in the vehicle, on Noll, or in his system. Walker did not claim to
smell marijuana on Noll himself and did not testify to any training in
detecting the odor. Without either corroboration or foundational testimony,
the State’s evidence did not support probable cause even to search the truck,
let alone Noll. See Watts, 801 N.W.2d 845 at 850 (the State has the burden

of establishing that a warrantless search is justified by an exception).

Taken together, these factors fall far short of the constitutional
threshold. Probable cause requires a fair probability that contraband or
evidence of a crime will be found. None of the cited facts meets that
standard individually, and their combination does not cure the deficiency.
The district court’s conclusion rests not on objective evidence but on

inference layered upon speculation. That is not probable cause.
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DEPUTY WALKER UNLAWFULLY EXTENDED THE STOP

PRESERVATION OF ERROR AND STANDARD OF REVIEW:

Mr. Noll preserved error on this issue by timely filing a Motion to
Suppress, Post-Hearing Brief and Reply to State’s Resistance, a Request
for Expanded and Additional Rulings, a Notice of Appeal in appellate
case 23-1853, and a Notice of Appeal in the instant case. See D0017,
M. to Suppress and Br. in Support (07/15/2022); D0030, Post-Hearing
Br. and Rep. to St’s Resistance (12/01/2022); D0032, M. for Expanded
and Add’l Rulings (12/06/2022); D0034, 2nd Req. for Expanded and
Add’l Rulings (12/15/2022); D0066, Certified Not. of App’l
(11/09/2023); D0098, Certified Not. of App’l (01/15/2025)

The district court ruled on the issue. D0031, Order (12/05/2022);
D0033, Supp. Order on M. to Suppress (12/14/2022); D0035, Order
(12/16/2022); Sec. Supp. Ord. on M. to Suppress (12/18/2024).

Mr. Noll specifically argued that Article I, Section 8 of the lowa
Constitution provides broader protection than the Fourth Amendment to
the United States Constitution, thereby preserving the state and federal
constitutional issues independently. D0030, Post-Hearing Br. and Rep.
to St’s Resistance, p. 4 (12/01/2022).

Because this issue concerns an alleged violation of constitutional rights,
the standard of review is de novo. State v. Brown, 890 N.W.2d 315, 321
(lowa 2017) (citation omitted).

This Court independently evaluates the totality of the circumstances
based on the entire record. Although deference is afforded to the district
court’s credibility determinations, the Court is not bound by the district
court’s findings of fact. Id.

I. The Constitution Limits the Scope and Duration of
Traffic Stops.

A traffic stop is a “seizure” under the Fourth Amendment. Rodriguez

v. United States, 575 U.S. 348, 348 (2015). A stop based solely on a police-
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observed traffic violation becomes unlawful if prolonged beyond “the time
reasonably required to complete th[e] mission of issuing a ticket for the
violation.” Id. at 350-51(citation and some internal punctuation omitted).
The stop must end when tasks “tied to the traffic infraction are—or
reasonably should have been—completed.” Id. at 354 (citation and some
internal punctuation omitted). Even a brief extension beyond that time is
unlawful unless otherwise justified by the reasonable suspicion ordinarily

required to detain someone. Id. at 355 (citations omitted).

lowa courts have adopted and reinforced that rule under both the State
and federal Constitutions. In re Pardee, 872 N.W.2d 384, 393 (lowa 2015)
(citation and some punctuation omitted) (“Unrelated checks [ ... ] are
matters that do not serve the same objective as enforcement of the traffic
code[...].”); State v. Salcedo, 935 N.W.2d 572, 580 (lowa 2019) (a traffic
stop was unconstitutionally prolonged by a cop delaying to wait for a drug
dog); State v. Coleman, 890 N.W.2d 284, 301 (lowa 2017) (“[A]rticle I,
section 8 of the lowa Constitution requires that the driver must be allowed to
go his or her way without further ado.”); State v. Arrieta, 998 N.W.2d 617,
621 (Iowa 2023) (“even de minimis extensions of traffic stops are

unacceptable under the Fourth Amendment”). The critical question is
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“whether conducting the unrelated investigation adds time to the stop.” Id.
at 621-22 (citation omitted).
Il. Legal Standards for Terry Frisks
There is a “unique, significantly heightened protection afforded
against searches of one’s person.” Wyoming v. Houghton, 526 U.S. 295, 303
(1999). “Even a limited search of the outer clothing for weapons constitutes
a severe, though brief, intrusion upon cherished personal security [ ... ].”

Terry v. Ohio, 392 U.S. 1, 24-25 (1968).

A pat-down search for weapons, commonly known as a Terry frisk, is
not a search for contraband or evidence. Pat-downs cannot be based on
vague unease, nervousness, or nebulous claims about officers’ intuition.
Instead, Terry frisks are permitted only when an officer has specific,
articulable facts supporting a reasonable belief that the person is both armed
and presently dangerous. Terry, 392 U.S. 1 at 27; Coleman, 890 N.W.2d

284 at 300-01.

Frisks’ scopes are “narrowly drawn.” Terry, 392 U.S. at 29. When a
frisk is justified, an officer may conduct only “a carefully limited search of
the outer clothing [ . . . ] to discover weapons which might be used to assault

the officer.” Id.
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The officer must identify concrete, objective facts suggesting a
present danger. See State v. Leaton, 836 N.W.2d 673, 676 (lowa Ct. App.
2013) (stopping someone for a broken taillight did not justify a weapons
frisk); State v. Sorick, 810 N.W.2d 896, 89899 (lowa Ct. App. 2012)
(unpublished table) (rejecting frisk justification for a bicyclist based on time,
location, and lack of barrier between suspect and officer); Coleman, 890
N.W.2d 284 at 301 (“[C]ourts have repeatedly rejected generalized,
unsubstantiated claims related to officer safety as a basis for extending a
traffic stop.”)

lii. The Pat-Down was Not a Valid Terry Frisk

The State did not meet its burden of justifying a Terry frisk. Deputy
Walker never claimed he feared for his safety, never described any bulges or
objects suggesting a weapon, and never articulated any reason to believe Mr.
Noll was armed. He described Noll’s mood as alternating between
argumentative and compliant, noted that Noll appeared “fidgety” after the
search, and testified that Noll made unintelligible utterances during the later
search. D0070, Tr. of M. to Suppress (11/17/2022), at 11:5-13. None of
this supports a reasonable suspicion that Noll posed an immediate threat at

all, let alone before Walker frisked him.
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In initially deeming the later search of Noll’s person a valid Terry
frisk, the district court relied on Noll being “verbally combative” and
“mumbling and muttering,” concluding that these traits justified concern that
Noll “might become physically resistant or combative.” D0033, Supp.
Order (12/14/2022), at 2. But “verbally combative™? is not a recognized
legal standard, and the idea that a defendant “might become physically

resistant or combative™ is not the same as a reasonable suspicion that a

defendant is armed and dangerous. Noll made no threats. Walker never

testified that Noll’s behavior raised any concern about weapons or danger.

Moreover, the relevant inquiry is whether Walker himself reasonably

suspected that Noll was armed and dangerous, not whether the district court

could conjure up a possible fear that the officer never articulated. See
Leaton, 836 N.W.2d 673 at 676 (citation omitted, emphasis added) (“[T]he

officer must be able to point to specific and articulable facts [ ... ].”)

Because the record contains neither specific facts supporting a

reasonable belief that Noll was armed nor evidence that Walker subjectively

% And at any rate, criticizing police officers’ job performance is political
speech well within a subject’s First Amendment rights. The idea that
officers could claim to be fearful of — and then frisk — anyone who criticizes
them runs afoul of the First Amendment.
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harbored such a belief, the pat-down violated both the Fourth Amendment

and Article I, Section 8.

iv. The Unjustified Pat-Down Unlawfully Prolonged
the Stop

Because the pat-down lacked any lawful basis, it could not justify
prolonging Mr. Noll’s detention. Under Rodriguez and Arrieta, an officer
cannot even briefly extend a traffic stop without reasonable suspicion.
Walker’s unsupported frisk extended the encounter beyond Constitutional
limits. Because the discovery of contraband was a fruit of the unlawful

extension, the contraband had to be suppressed.

CONCLUSION

Accordingly, Mr. Noll requests that this Court reverse and remand
with instructions to suppress all evidence arising from the illegal stop and
the illegal searches. See Salcedo, 935 N.W.2d 572 at 581 (reversing the
district court’s judgment denying a defendant’s motion to suppress and

remanding).

REQUEST FOR ORAL ARGUMENT

Counsel for Mr. Noll respectfully requests to be heard in oral

argument upon the submission of this case.
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