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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

I. The district court returned a verdict of guilty on the
seven counts of Sexual Abuse in the Second Degree and four
counts of Lascivious Acts with a Child. Defendant-Appellant
John Robert West argues the record lacks sufficient evidence to
support the district court’s verdicts of guilty on these charges,
including establishing that either the conduct or the result of
the alleged offenses occurred within Iowa. Was there sufficient
evidence to support the district court’s verdict of guilty on these
charges?

II. When a sentence falls within the statutory limits, the
sentence will not be disturbed on appeal unless the defendant
shows an abuse of discretion or a defect in the sentencing
procedure such as the trial court’s consideration of
impermissible factors. Defendant-Appellant John Robert West
claims the district court abused its discretion by imposing
consecutive sentences. Did the district court erred in in ordering
consecutive sentences as part of West’s sentence?



NATURE OF THE CASE

COMES NOW the Defendant-Appellant John Robert West,
pursuant to lowa Rules of Appellate Procedure 6.903(4) (2024), and
hereby submits the following argument in reply to the State’s Brief
filed on or about July 9, 2025. While the Appellant’s Brief adequately
addresses the issues presented for review, a reply is necessary to
address certain contentions raised by the State.

ARGUMENT

I. The district court returned a verdict of guilty on the
seven counts of Sexual Abuse in the Second Degree and four
counts of Lascivious Acts with a Child. Defendant-Appellant
John Robert West argues the record lacks sufficient evidence to
support the district court’s verdicts of guilty on these charges,
including establishing that either the conduct or the result of
the alleged offenses occurred within Iowa. Was there sufficient
evidence to support the district court’s verdict of guilty on these
charges?

A. The State’s Assertion of Territorial Jurisdiction Is
Legally and Factually Unsupported. The State argues that West
committed more than de minimus preparatory acts in lowa allowing
territorial jurisdiction to attach to the sex abuse and lascivious acts

charges. State’s Brief at 11-16. Such argument with without legal

and factual support.



Territorial jurisdiction to prosecute a criminal offense generally
rests in the courts of the state where the offense was committed.
State v. Liggins 524 N.W.2d 181, 184 (lowa 1994). “It is a generally
recognized principle that a statute of one state has no extraterritorial
effect beyond its borders.” Powell v. Khodari-Intergreen Co., 334
N.W.2d 127, 131 (lowa 1983). The United States Supreme Court has
emphasized that the power of each state to enforce its own laws
implicates the state's sovereign authority:

A State's interest in vindicating its sovereign
authority through enforcement of its laws by definition can
never be satisfied by another State's enforcement of its
own laws.... [A] State must be entitled to decide that a
prosecution by another State has not satisfied its
legitimate sovereign interest.

Heath v. Alabama, 474 U.S. 82, 93 (1985). “Traditionally, at least
under the common law, jurisdiction to subject an accused to criminal
prosecution rests in the courts of the state in which the crime was
committed.” Liggins, 524 N.W.2d at 184.

The lowa Supreme Court has observed “Courts recognized
constitutional restraints on state territorial jurisdiction.” State v.

Rimmer, 877 N.W.2d 652, 664 (Iowa 2016). “It is an essential element

of every crime, and the Due Process Clause of the Fourteenth



Amendment of the United States Constitution requires the State to
prove it beyond a reasonable doubt.” State v. Serrato, 787 N.W.2d
462, 468 (lowa 2010). “The right of defendants to be tried in the
vicinage where the crime occurred is enshrined in the Federal and
Iowa Constitutions.” See Rimmer, 877 N.W.2d at 664-65.

In Rimmer, the Iowa Supreme Court addressed the historical
context for vicinage rights:

“The Sixth Amendment ... provides the right to trial
in ‘the state and district wherein the crime shall have been
committed.’ ” [State v. Liggins, 524 N.W.2d 181, 184 (Iowa
1994)] (quoting U.S. Const. amend. VI). This is known as
the Vicinage Clause. See 1 [Wayne R. LaFave et al.,
Criminal Procedure § 2.6(b), at 834 (4th ed. 2015)
(hereinafter LaFave)]. Article V section 6 of the Iowa
Constitution in turn provides district courts with
jurisdiction over “civil and criminal matters arising in their
respective districts.” Liggins, 524 N.W.2d at 184 (quoting
Iowa Const. art. V, § 6). “The provision for trial in the
vicinity of the crime is a safeguard against the unfairness
and hardship involved when an accused is prosecuted in
a remote place.” United States v. Cores, 356 U.S. 4035, 407,
78 S.Ct. 875, 2 L.Ed.2d 873 ... (1958). In United States v.
Cabrales, the United States Supreme Court noted, “Proper
venue in criminal proceedings was a matter of concern to
the Nation's founders. Their complaints against the King
of Great Britain, listed in the Declaration of Independence,
included his transportation of colonists ‘beyond [the] Seas
to be tried.”” 524 U.S. 1, 6, 118 S.Ct. 1772, 141 L.Ed.2d
1...(1998) (footnote omitted) (quoting The Declaration of
Independence para. 21 (U.S. 1776)).



Id. at 664-65 (third alteration and first omission in original) (footnote
omitted).
Iowa's criminal jurisdiction statute is found in Iowa Code
section 803.1. Section 803.1 provides,
1. A person is subject to prosecution in this state for
an offense which the person commits within or outside
this state, by the person's own conduct or that of another

for which the person is legally accountable, if:

a. The offense is committed either wholly or partly
within this state.

2. An offense may be committed partly within this

state if conduct which is an element of the offense, or a

result which constitutes an element of the offense, occurs

within this state.
Iowa Code § 803.1 (2022).

In Liggins, the lowa Supreme Court noted that section 803.1
expands criminal territorial jurisdiction beyond the reach of the
common law. Liggins, 524 N.W.2d at 184. The lowa Supreme Court
also have observed that “Entitled ‘State criminal jurisdiction,’ section
803.1 expressly extends territorial jurisdiction to prosecute crimes
that occur only partly within our state's borders.” Rimmer, 877

N.W.2d at 668, see also Iowa Code § 803.1; Serrato, 787 N.W.2d at

468. “By its terms, this statute allows territorial jurisdiction if either
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‘conduct’ or a ‘result’ constituting an element of the crime occurs
within lowa.” Rimmer, 877 N.W.2d at 668. “Thus, the focus of any
application of section 803.1(1)(a) is on where the conduct or a result
of the conduct constituting an element of the offense took place, not
on whether the State of lowa has a legitimate interest in that conduct
or its consequences.” State v. Wagner, 596 N.W.2d 83, 87 (lowa
1999). Therefore, this Court must examine whether “conduct” or a
“result” constituting an element of the crimes that West was found
guilty of occurred within lowa. See Rimmer, 877 N.W.2d at 668.

In this case, West was charged by Trial Information with seven
counts of Sexual Abuse in the Second Degree, a class B felony, in
violation of Iowa Code sections 709.1(3) and 709.3(1)(b) (2020).
D0022, Trial Information at 1-4 (7/19/2022). To prove West guilty of
each count of sex abuse, the State had to prove beyond a reasonable
doubt that (1) between June 1, 2020 and July 31, 2020, West
committed a sex act as alleged in each count of sex abuse with D.L
and (2) West performed the sex act while D.L was under the age of
twelve years old. See Iowa Code 8§ 702.17; 709.3 (2020); see also

State v. Constable, 505 N.W.2d 505 N.W.2d 473, 477 (1993).
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In addition, West was also charged by Trial Information with
four counts of Lascivious Acts with a Child, a class C felony, in the
violation of Iowa Code sections 709.8(1)(a-b) (2020). D0022 at 4-6.
The essential elements of the charged crime of lascivious acts with a
child are (a) the defendant, with or without the child's consent,
fondled or touched the pubes or genitals of the child, or permit or
cause a child to fondle or touch the person's genitals or pubes, or
cause the touching of the person's genitals to any part of the body of
a child, (b) the defendant did so with the specific intent to arouse or
satisfy the sexual desires of either of them, (c) the defendant was then
sixteen years of age or older, and (d) the child was then under the age
of fourteen years. Iowa Code §§ 702.5, 709.8 (2020).

As discussed, the focus of any application of section 803.1(1)(a)
is on where the conduct or a result of the conduct constituting an
element of the offense took place. See Rimmer, 877 N.W.2d at 668.
The evidentiary record developed during the bench trial reflects that
none of the acts forming the basis of the charged sex abuse and
lascivious acts offenses, nor any relevant results stemming from

those acts, transpired within the territorial bounds of this State.
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Recognizing this, the State contends that this case is analogous
to Serrato and Betts, and urges this Court to conclude that territorial
jurisdiction is satisfied with respect to the sexual abuse and
lascivious acts charges. State’s Brief at 13-14. However, the State’s
reliance on Serrato and Betts is misplaced.

In Serrato, the lowa Supreme Court found the following
circumstantial evidence constituted substantial evidence to prove the
jurisdictional element for the charges:

We find that, taken as a whole, the circumstantial
evidence-Serrato's motive to kill Carmona (an unwanted
pregnancy), the physical altercation between Serrato and
Carmona in lowa immediately before her murder, the act
of enticing or forcing her into his vehicle, and the short
timeline-provide substantial evidence to support an
inference that Serrato engaged in conduct which
manifested malice aforethought to kill Carmona and
terminate the pregnancy while in the State of Iowa.

Serrato, 787 N.W.2d at 471.

In Betts, the defendant, a long-haul truck driver who had
recently married another long-haul truck driver, suggested to his new
wife that they bring her nine-year-old granddaughter on a trucking
trip (and de facto honeymoon) across the country. People v. Betts,

103 P.3d 883, 885-86 (2005). In all, the couple took multiple

interstate trucking trips with either the nine-year-old granddaughter
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or her slightly older sister and defendant molested the children on
each of those trips while the wife was taking turns driving. Id.
Because the molestation occurred after the truck had crossed the
state border, the defendant argued California lacked territorial
jurisdiction over the crimes. Id. at 893.

The California Supreme Court rejected this argument, holding
that California had jurisdiction under section 778a under California
law.! The California Supreme Court held that section 778a is
“satisfied if the defendant, with the requisite intent, does a
preparatory act in California that is more than a de minimis act
toward the eventual completion of the offense.” Id. Against this
statutory framework, the California Supreme Court found that the
evidence demonstrated the defendant harbored an ongoing intent to
molest his stepgranddaughters and that he took preparatory acts to
further that intent by suggesting to his wife the victims accompany

them on the trips and by driving them across the state. Id.

1 “Section 778a provides: Whenever a person, with intent to commit
a crime, does any act within this state in execution or part execution
of that intent, which culminates in the commission of a crime, either
within or without this state, the person is punishable for that crime
in this state in the same manner as if the crime had been committed
entirely within this state. Cal. Penal Code § 778a.
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Neither Serrato nor Betts supports finding territorial jurisdiction
in this case. In Serrato, jurisdiction was upheld because substantial
circumstantial evidence showed the defendant formed malice
aforethought within Iowa, based on a sequence of events and conduct
that tied in-state actions to the offense committed across the border.
Betts involved a jurisdictional statute that’s materially broader than
section 803.1. The California statute allowed California courts to
assert jurisdiction over out-of-state offenses where intent was formed
in California and the defendant committed any preparatory act within
the state. Unlike California’s statute, section 803.1 requires that an
actual element of the crime, or its result, occur wholly or partly within
Iowa. Accordingly, Betts rests on a statutory framework that does not
mirror lowa’s jurisdictional requirements.

Given the limits of these precedents, the facts here must
independently satisfy Iowa’s territorial jurisdictional requirements.
The following evidence demonstrates that they do not. D.L. testified
that the second over-the-road trucking trip occurred sometime after
July 4, 2020, although he was uncertain of the exact date. DO103,
Trial Tr. at 10:16-19:18 (7/23/2024). He recalled being dropped off

at a whitish building, which he believed to be a hotel. DO103 at
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10:16-19:18. While he thought the location may have been in
Muscatine, he could not confirm this with certainty. DO103 at 10:16-
19:18. D.L. stated that, after being dropped off, West shaved his
private area, describing that West “used a razor and his hands.”
D0103 at 18:1-9. However, upon further questioning, D.L. admitted
that he could not recall whether West touched his penis or testicles
during the shaving. DO103 at 18:1-9. He further testified that they
stayed at this location for one night before starting the second
trucking trip. DO103 at 10:16-19:18.

D.L. stated that about a week after leaving on the second
trucking trip, things started occurring between him and West. DO103
at 19:9-27:25. He stated that he remembered West took his cell
phone away and West then had him sit on the bottom bunk naked,
and asked if he wanted a cell phone. DO103 at 19:9-27:25. D.L. said
when he said yes, West put his mouth on his penis and began
sucking it. DO103 at 19:9-27:25. He said he started crying when this
was happening and West would not let him call his mother. DO103
at 19:9-27:25. D.L. then stated that West put his penis in his anus.

DO0O103 at 19:9-27:25.
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D.L. stated that he did not remember when things happened or
what happened each night. DO103 at 28:1-34:25. He estimated that
more than five times he would have perform oral sex on West. DO103
at 28:1-34:25. He further estimated that it was like probably fifteen
to twenty times that West would perform oral sex on him. DO103 at
28:1-34:25. He also stated that it was like twenty-fives maybe that
West put his penis in his anus. D0103 at 28:1-34:25. He admitted
that West did not do the same thing each night to him. D0O103 at
28:1-34:25.

Upon further questioning, D.L. confirmed that the alleged acts
involving West occurred for sure when they were in Pennsylvania, not
in lowa. DO103 at 35:3-48:11. He was unable to recall the exact dates
of these events but remained adamant that they took place while
traveling out of state. DO103 at 35:3-48:11. He further stated that he
did not remember any specific incidents occurring while in Iowa.
D0103 at 35:3-48:11. D.L. also testified that he returned to Iowa
sometime in August, though he was unsure of the precise date.
D0103 at 35:3-48:11.

Given this factual record presented, there is insufficient

evidence presented at the bench trial to support the district court’s
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verdict of guilty on these charges. D.L. was specific in his testimony
that none of the alleged acts that were the basis for sex abuse and
lascivious acts charges occurred in the State of lowa. D.L.’s testimony
is that any alleged sex act or result of the sex act occurred at the
earliest when him and West were traveling in Pennsylvania. In other
words, the record lacks sufficient evidence that any sex act testified
to by D.L. was performed either wholly or partially in the State of
Iowa.

To remedy this deficiency, the State’s argument on appeal
attempts to focus on Rebecca Valladares’ testimony about grooming
behaviors. Such reliance is misplaced. Valladares explicitly
acknowledged that her testimony was not offered to prove the truth
of D.L.’s accusations in this case. D0103 at 77:19-22. Moreover,
grooming is not an element of either sexual abuse or lascivious acts
charges.? See lowa Code §§ 702.5; 702.17; 709.3; 709.8 (2020).

Attempting to compensate for this evidentiary gap, the State
than pivots to a theory of pre-formed intent suggesting that West

somehow decided to commit the offenses before departing Iowa for

2 Grooming has now been codified as an criminal offense, effective
July 1, 2024. See Iowa Code § 709.8A (2024).
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second his trucking trips. To support this speculative claim, the State
highlights the shaving of D.L.’s genitalia at the outset of the second
trip. State’s Brief at 15. However, this act was not tied to the
commission or consequence of the charged sex abuse or lascivious
acts offenses. Rather, such evidence was necessary to prove the
evidentiary basis for a separate charge: Indecent Conduct with a
Child. Further, the State’s argument that West’s planning or
arranging the travel likewise does not establish territorial jurisdiction
for these charges. Such evidence does not establish any element of
the sex abuse and lascivious acts offenses.

Indeed, the State’s jurisdictional argument collapses under the
weight of its own inconsistency. The State chose not to charge West
under Iowa Code section 709.23, which provides an alternative
charging framework for continuous sexual abuse spanning multiple
incidents over time. See Iowa Code § 709.23 (2020) (‘A person
eighteen years of age or older commits continuous sexual abuse of a
child when the person engages in any combination of three or more
acts of sexual abuse . . . with the same child, and at least thirty days
have elapsed between the first and last acts of sexual abuse.”).

Territorial jurisdiction must be assessed based on the elements of the

19



offenses actually charged and not on conduct that falls outside the
scope of those statutes. Accordingly, territorial jurisdiction for the sex
abuse and lascivious acts charges are lacking. See Rimmer, 877
N.W.2d at 668. As such, the Court should remand for an order to
dismiss the charges.

B. West Properly Preserved Error Regarding Sufficiency
of Evidence on the Sexual Abuse Charges. In its brief, the State
argues that West failed to preserve error regarding the sufficiency of
the evidence supporting Counts V, VI, and VII of second-degree
sexual abuse charges. State’s Brief at 16-24. In doing so, the State’s
attempt to reframe West’s sufficiency-of-the-evidence claim as a mere
variance argument. State’s Brief at 16-20. However, this
mischaracterization ignores the substance of West’s challenge, which
squarely contests whether the evidence presented at the bench trial
was legally adequate to support each element of these sex abuse
charges as charged in the trial information.

The State’s argument should be rejected for three reasons.
First, the purpose of an indictment or information is to apprise the
defendant of the crime charged so that the defendant may have the

opportunity to prepare a defense. State v. Willet, 305 N.W.2d 454,
20



457 (lowa 1981); see also State v. Kirby, 391 N.W.2d 243, 245 (lowa
1986). The requirement that the State “prove an offense in the
manner charged is not an end in itself but merely a means of
protecting a defendant from being misled by the charging
instrument.” Kirby, 391 N.W.2d at 245. Generally an information
need not detail the manner in which the offense was committed. See
State v. Johnson, 162 N.W.2d 453, 455 (lowa 1968). If the State
specifies one way of committing a crime, however, “the offense must
be proved to have been committed in the way charged.” Willet, 305
N.W.2d at 457.

In this case, West was charged by Trial Information with seven
counts of Sexual Abuse in the Second Degree, a class B felony, in
violation of Iowa Code sections 709.1(3) and 709.3(1)(b) (2020).
DO0022 at 1-4. Additionally, the State specified the particular sexual
act alleged to have been committed by West in connection with each
count of Sexual Abuse in the Second Degree. DO022 at 1-4. The State
alleged that West performed the following specified sex acts: (1)
placing his mouth on D.L.’s genitalia on multiple occasions (Count I);
had D.L. place his mouth on the genitalia of West and perform oral

sex on West on multiple occasions (Count II); West performed anal
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sex on D.L. by placing his penis in the anus of the child (Count III),
West performed anal sex on D.L. by placing his penis in the anus of
the child (Count IV), West digitally penetrated the anus of D.L. by
lubricating his finger and placing it in the anus of D.L. to prepare for
anal sex (Count V); West digitally penetrated the anus of D.L. by
lubricating his finger and placing it in the anus of D.L. to prepare for
anal sex (Count VI); and West ejaculated in the mouth of D.L. while
forcing D.L. to perform oral sex (Count VII). D0O022 at 1-4.

Here, the State went beyond general statutory references. It
delineated in detail the specific sexual acts alleged to have been
committed in connection with each count of sexual abuse in the
second degree. These were not vague or overlapping allegations; they
were discrete, particularized accusations involving exact acts such as
oral sex, anal penetration, digital penetration, and ejaculation, each
tied to a separate count. DO022 at 1-4.

West does not contend that he was misled or surprised by the
trial information. On the contrary, he acknowledges that the charging
document was sufficiently specific to permit him to prepare a
meaningful defense. His claim on appeal is that that the State failed

to prove Counts V, VI, and VII in the manner it affirmatively chose to
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charge. lowa law does not allow the State to shift theories midstream
or rely on generalized evidence to sustain a conviction where it has
committed to proving a particular mode of commission. See Willet,
305 N.W.2d at 457 (“the offense must be proved to have been
committed in the way charged.”); see also State v. See, 805 N.W.2d
605, 607 (lowa Ct. App. 2011) (“To avoid a violation of a criminal
defendant's right to due process of law, an indictment or trial
information and its accompanying minutes of evidence that charges
a defendant with multiple counts of the same crime should in some
manner differentiate among the charges.”).

While Iowa Code section 709.23 provides a statutory vehicle for
charging continuous sexual abuse based on a combination of acts
occurring over an extended period, the State made a deliberate choice
not to pursue that theory. See Iowa Code § 709.23 (2020) (“A person
eighteen years of age or older commits continuous sexual abuse of a
child when the person engages in any combination of three or more
acts of sexual abuse . . . with the same child, and at least thirty days
have elapsed between the first and last acts of sexual abuse.”).
Instead, the State charged seven discrete counts, each identifying a

separate and particular sex act.
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In short, this is not a case about vague trial information or jury
instructions that failed to differentiate among charges. Rather, West’s
appeal presents a focused sufficiency challenge: was there sufficient
evidence to prove beyond a reasonable doubt each of the specific sex
acts occurred as charged for the sex abuse offenses in Counts V, VI,
and VII? If not, the convictions cannot stand. See State v. Mathis, 971
N.W.2d 514, 519 (Iowa 2022) (“Substantial evidence is evidence
sufficient to convince a rational trier of fact the defendant is guilty
beyond a reasonable doubt.”). Most importantly, the State never
attempted to amend the trial information to reflect the evidence
actually presented at trial. See lowa R. Crim. P. 2.4(6) (2023).

West’s challenge is to the State’s failure to carry its burden
under the specific theory it chose to prosecute. To allow the State to
retreat from the specificity of its trial information and invoke broader
theories of sexual abuse after the fact would dilute the protections
the law affords defendants. See State v. Crawford, 972 N.W.2d 189,
196 (Iowa 2022) (It is fundamental that every man is presumed to be
innocent when placed on trial until proved to be guilty. To make out
his guilt by proof, the proof must affirm the existence of every element

essential to constitute the crime.).
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Second, sufficiency-of-the-evidence claims on direct appeal are
not subject to our traditional rules of error preservation. See id. at
202. “In a bench trial, the court is the fact finder and its finding of
guilt necessarily includes a finding that the evidence was sufficient
to sustain a conviction. No valid purpose would be served by
requiring a defendant to make a motion for judgment of acquittal in
the context of a criminal bench trial.” State v. Abbas, 561 N.W.2d 72,
74 (Iowa 1997) (per curiam). “[A] properly instructed jury may
occasionally convict even when it can be said that no rational trier of
fact could find guilt beyond a reasonable doubt, and the same may
be said of a trial judge sitting as a jury.” Crawford, , 972 N.W.2d at
196 (quoting Jackson v. Virginia, 443 U.S. 307, 317 (1979)).

In Crawford, the lowa Supreme Court observed the State has
no legitimate interest in imposing punishment on those not proven
guilty of criminal conduct beyond a reasonable doubt: “The
continuing punishment of a defendant where the state has failed to
prove the defendant committed a crime violates the defendant's
federal and state constitutional rights and requires relief

notwithstanding error preservation.” Id. at 200.
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An essential element of due process of law is “that no person
shall be made to suffer the onus of a criminal conviction except upon
sufficient proof—defined as evidence necessary to convince a trier of
fact beyond a reasonable doubt of the existence of every element of
the offense.” Jackson, 443 U.S. at 316. A challenge to the sufficiency
of the evidence is not a question of what the State could have proved
at trial; it is a question of what the State actually proved at trial.
When the State's evidence is incomplete, the trier of fact may not fill
in the gaps in the evidence to support a conviction with speculation
and conjecture. It is the court's job to enforce the presumption of
innocence:

The reasonable-doubt standard plays a vital role in

the American scheme of criminal procedure. It is a prime

instrument for reducing the risk of convictions resting on

*25 factual error. The standard provides concrete

substance for the presumption of innocence - that bedrock

“axiomatic and elementary” principle whose “enforcement

lies at the foundation of the administration of our criminal

law.”

In Re Winship, 397 U.S. 358, 363 (1970) (quoting Coffin v. United
States, 156 U.S. 432, 453 (1895)); see also State v. Barnes, 204

N.W.2d 827, 829 (lowa 1972) (“The best way to prevent conviction of
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the innocent is to require the State to prove guilt by substantial
evidence.”).

Adopting the State’s error preservation argument would result
in significant prejudice to West since he must remain incarcerated or
otherwise subject to criminal sanction for additional months or even
years until a district court in a postconviction-relief proceeding
vacates his convictions on the three counts as a claim of ineffective
counsel on literally the exact same trial record presented on this
appeal. Such a “view is an abdication of this court's constitutional
authority and duty to correct errors at law.” Crawford, 972 N.W.2d
at 200. Consequently, a “defendant's trial and the imposition of
sentence following a guilty verdict are sufficient to preserve error with
respect to any challenge to the sufficiency of the evidence raised on
direct appeal.” Id. at 202 (emphasis added).

Finally, the State’s error preservation argument amounts to a
hypertechnical challenge that is inconsistent with governing
precedent. “Error preservation does not turn [ | on the thoroughness
of counsel's research and briefing so long as the nature of the error
has been timely brought to the attention of the district court.” Summy

v. City of Des Moines, 708 N.W.2d 333, 338 (lowa 2006), overruled in
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part on other grounds by Alcala v. Marriott Int'l, Inc., 880 N.W.2d 699,
708 n.3 (lowa 2016). Similarly, error preservation does not turn on
“hypertechnical” challenges. Segura v. State, 889 N.W.2d 215, 219
(Iowa 2017). Further, this Court has found preserved a purely legal
issue even when it requires broadly construing an argument raised
and ruled on by the district court. See lIowa Ass'n of Bus. & Indus. v.
City of Waterloo, 961 N.W.2d 465, 476 (lowa 2021); State v. Childs,
898 N.W.2d 177, 181 (lowa 2017). Indeed, the United States Supreme
Court has stated, with regard to federal claims, “a party can make
any argument in support of that claim; parties are not limited to the
precise arguments they made below.” Yee v. City of Escondido, Cal.,
503 U.S. 519, 534 (1992). In light of the aforementioned governing
legal principles, this Court reject the State’s attempt to invoke error
preservation as a barrier to West’s sufficiency-of-the-evidence
challenge to Counts V, VI, and VIII of the sex abuse charges.
Turning to West’s challenge to the sufficiency of the evidence
supporting Counts V and VI of the sex abuse charges, the Court must
assess whether the State presented sufficient evidence to support
each charge. Specifically, both counts charge West with digitally

penetrating the anus of D.L. by lubricating his finger and inserting it
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into D.L.'s anus in preparation for anal intercourse. DO022 at 3. D.L.
testified that West performed oral sex on him, and that West would
put his penis in his anus. DO103 at 19:9-34:25. The record is clear
that D.L. did not provide testimony indicating that West would
lubricate his finger and penetrate his anus to prepare for anal sex.
Accordingly, the evidentiary record fails to support the specific
conduct alleged in Counts V and VI, rendering the State's proof
legally insufficient to sustain those charges.

Furthermore, the record is insufficient to support the allegation
in Count VII that West ejaculated in the mouth of D.L. while
compelling D.L. to perform oral sex. DO022 at 3-4. D.L. was never
directly asked by the State whether West would ejaculate in his
mouth while he was performing oral sex on West. DO103 at 19:9-
34:25. As such, the record lacks any direct statements or evidence
from D.L. that affirmatively support the specific claims made by the
State in Count VII of sex abuse charges. Accordingly, the evidentiary
record fails to establish the specific conduct alleged in Count VII,
which renders the State’s proof insufficient to sustain a conviction

on that count.
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Without more evidence, there is insufficient proof that West is
guilty beyond a reasonable doubt on these charges. The evidence was
insufficient to support a finding beyond a reasonable doubt that West
committed the sex abuse charges in Counts V, VI, and VII as alleged
by the State. Substantial evidence does not support the district
court’s findings of guilt. In other words, the evidence did not establish
a near certitude of guilt and West’s convictions should be vacated. As
such, the Court should remand for an order to dismiss these charges.

C. Insufficient Evidence to Support the Lascivious Acts
with a Child Charges. Because Defendant-Appellant’s Brief
adequately addresses the issue presented for review, this issue is not
discussed in Defendant-Appellant's Reply Brief.

II. When a sentence falls within the statutory limits, the
sentence will not be disturbed on appeal unless the defendant
shows an abuse of discretion or a defect in the sentencing
procedure such as the trial court’s consideration of
impermissible factors. Defendant-Appellant John Robert West
claims the district court abused its discretion by imposing
consecutive sentences. Did the district court erred in in ordering
consecutive sentences as part of West’s sentence?

Because Defendant-Appellant’s Brief adequately addresses the

issue presented for review, this issue is not discussed in Defendant-

Appellant's Reply Brief.
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CONCLUSION

For all of the reasons discussed in the Divisions above and in
his Appellant’s Brief, the Defendant-Appellant John Robert West
respectfully requests the Court conclude the following: (1) the State
failed to establish territorial jurisdiction over the sex abuse and
lascivious acts offenses, which requires a remand for an order to
dismiss the charges; (2) in the alternative, the evidence presented at
trial was insufficient to support convictions on Counts V, VI, and VII
for sexual abuse, as well as all four counts of lascivious acts that
requires a remand for dismissal of those charges; and (3) the district
court’s imposition of consecutive sentences constituted an abuse of

discretion, warranting remand for resentencing.
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