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STATEMENT OF THE ISSUES

Did the district court impose an illegal sentence by failing to merge
McKnight’s willful injury convictions in the absence of a finding that
there was a break in the action?



REPLY ARGUMENT
BECAUSE MCKNIGHT’S OFFENSES SHOULD HAVE MERGED
UNDER THE BREAK-IN-THE-ACTION TEST, HIS SENTENCE FOR
MULTIPLE ACTS OF WILLFUL INJURY IS ILLEGAL
A. Iowa Code section 701.9 is a merger statute that
applies to double jeopardy and unit-of-prosecution
challenges
Under Iowa’s merger statute, “[n]o person should be convicted
of a public offense which is necessarily included in another public
offense of which the person is convicted.” Iowa Code § 701.9. This
statute is clearly designed to prevent cumulative punishments that
include lesser-included offenses in violation of the Double Jeopardy
Clause. See State v. Halliburton, 539 N.W.2d 339, 344 (Iowa 1995)
(“The statute codifies the double jeopardy protection against
cumulative punishments”). In this context, “merger” is required
when it is legally impossible to commit the greater crime without
committing the lesser. State v. Stewart, 858 N.W.2d 17, 21 (lowa
201595).
The Iowa Supreme Court has also applied “merger” under
section 701.9 in cases involving multiple charges for the same

offense. See State v. Ross, 845 N.W.2d 692, 701 (lowa 2014) (“we

recognize Ross as using the word ‘merger’ in his brief in its general



definition of ‘|tJhe act or instance of combining or uniting’ to ask us
to combine his convictions”); see also State v. Love, 858 N.W.2d 721,
723 (Iowa 20195) (citing section 701.9 in describing the question
presented as whether sentence for two separate crimes was illegal).
In this context, the “statute prevents a person from being twice
convicted of the same offense.”! State v. Greenland, 17 N.W.3d 347,
351 (Ilowa 2025). When, as here, the conviction is for an assault, it
requires the court to “determine how many acts of assault took place”
in the alleged offense. Ross, 845 N.W.2d at 702. Factors that aid in
the determination of whether a defendant’s assaultive conduct is one
continuance act or a series of separate and distinct acts include:

(1) the time interval occurring between the

successive actions of the defendant,

(2) the place of the actions,

(3) the identity of the victims,

(4) the existence of an intervening act,

(5) the similarity of defendant's actions, and
(

6) defendant's intent at the time of his actions.

Id. at 705.

1A merger challenge under section 701.9 based on multiple
charges arising from the same offense is a claim of an illegal sentence
to which the ordinary error preservation rules do not apply. State v.
Ware, 2025 Iowa App. LEXIS 754 at *14 (lowa Ct. App. Aug. 20,
2025).



B. Substantial evidence in the record does not support
that McKnight committed separate and distinct acts
as opposed to a single continuous assault

The parties agree that under State v. Velez, 829 N.W.2d 372

(Iowa 2013), McKnight’s convictions must merge unless the offenses
were separated by a break in the action. The parties further agree
there was a break between the first and second shootings. Our paths
diverge, however, on whether the record establishes that McKnight
participated in the second shooting. Notably, the State does not cite
anything in the record to suggest that McKnight committed the
second shooting. Instead, the State relies solely upon the fact that
the victim “suffered at least two separate bodily injuries” and
McKnight admitted that “a jury could find him guilty on each charge
if the witnesses testified as set forth in the minutes of testimony.”
State’s Br. at 21-22. But, it is not enough that the victim suffered
multiple injuries. And, McKnight’s acknowledgement that a jury
could find him guilty on more than one charge is not an admission
that there was a break in the action sufficient to constitute two acts
of willful injury. See State v. Gines, 844 N.W.2d 437, 441 (lowa 2014)

(noting that “factual basis [was] insufficient to show the three shots

fired constituted separate and distinct acts”).



CONCLUSION
For the reasons set forth above, Jerell McKnight requests this

Court to merge his convictions and remand for resentencing.
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