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REPLY TO APPELLEE’S BRIEF

1. REPLY TO ROUTING STATEMENT . Tesdall restates her

position with emphasis on the fact that the Towa Supreme Court has never
specifically defined rights of co-borrowers listed n a real estate mortgage as
being separately entitled or not entitled to separate rights of notice to cure
granted in the real estate mortgage itself.

The district court ruling on summary judgment cites no authority to
exclude Tesdall as a borrower under the real estate mortgage obligations
she incurred. The lower court simply excluded Tesdall from protection of
the statute on mortgage foreclosure by defining borrower under the note
alone excluding automatically any protection given to the mortgage holders
even by the real estate mortgage itself.

2, REPLYTO APPELLEE’S NATURE OF THE CASE.

Plaintiff-Appellee New Rez LLC d/b/a Shellpoint Mortgage Servicing
(“Bank™) argues that Iowa law allows collection of unpaid defauited
promissory note citing a 1931 Iowa Supreme Court case. This is
undisputed. It next argues that Bank is seeking to foreclose on a mortgage
that secured Aegerter’s unpaid promissory note. Beginning in 1987 Iowa
adopted the Notice of Right to Cure under 654.2D(2) which requires that

any action to collect on a promissory note secured by real estate mortgage



must comply with the provisions of the notice of right to cure. Incredibly,
the Bank argues Tesdall is not a “borrower” because Tesdall is not obligated
to pay the amount due on the Note. It ignores the fact that the entire
context of Chapter 654 addresses mortgages, and not notes, which are
alone unregulated by Chapter 654. The focus of the Iowa Code Chapter 654
is not to protect the integrity of a note to the lender, but to protect the
integrity of a mortgage and the rights of the individual pledging, as security,
a residential homestead from foreclosure. The only way to protect that
individual is to give them notice of right to cure.

3. REPLY TO STATEMENT OF THE FACTS

Appellec Bank concedes at page 10 of its Brief that under the transfer
of rights and property the security agreement pledged the repayment of the
loan and all renewals, extensions and modifications of the note. This
negates any claim that the terms of the mortgage itself do not include
Tesdall a borrower under Iowa Code 654.2D. The trial court is in error
because he viewed only the Court’s own general understanding of the term
as contrasting lender and borrower in the context of a note only. The court
did not conduct any examination of the obligations under the real estate

mortgage itself or utilize any contextual statutory interpretation.



The parties largely agree on the facts of this case with the exception of
Tesdall’s entitlement to notice of right to cure. At stake is her right to avoid
a default by covering payment of the promissory note due and owing
pursuant to a notice of right to cure as given her under the real estate
mortgage itself. Bank concedes and acknowledges in Appellee’s Brief at
page 11 that any Borrower who co-signs this Security Instrument and does
not execute the note, is still designated a Borrower under the Security
Instrument itself. All rights given any borrower under the real estate
mortgage including the notice of right to cure prior to acceleration applies
to Tesdall as “Borrower.” Given that both Aegerter and Tesdall identified by
the real estate mortgage itself as borrower at paragraph 22, provides both
Aegerter and Tesdall as borrower are granted the notice of right to cure as
required by Section 654.2D.

The filing of litigation against Tesdall is a recognition that foreclosure
of Tedsall’s in the real estate mortgage is required to effectively obtain
judgment of foreclosure on the real estate mortgage itself. This is exactly
why she is entitled to notice of right to cure as referenced in paragraph 22

of the contract and the Towa Code.

4. REPLY TO APPELLEE’'S ARGUMENT

Error Preservation — No reply.




Standard of Review — Appellant reasserts her belief the standard of

review is de novo as the matter was originally tried in equity. Appellee cites
for correction of errors at law citing cases not tried in equity. The Court in
equity must continue to review on appeal the standard of granting
summary judgment reviewing all facts and circumstances disputed in the
light most favorable to the opposing party, Tesdall.

(1) Defining Borrower under the Statute.

Bank argues that the focus of the foreclosure proceeding was to
collect on the outstanding debt as evidenced by the real estate note.
However, having waived a deficiency judgment against both Aegerter and
Tesdall, the only way to collect the outstanding debt was to foreclose the
morigage which triggers Tesdall’s right to cure the default and have the
mortgage reinstated.

Bank is incorrect in asserting only Aegerter has liability under the
promissory note. Obligations of Tesdall as borrower are defined
throughout the purchase money mortgage itself (D0o019, Real Estate
Morigage 4-24-2023) in each of the following regards:

a. Page 1, paragraph (B), defines borrower under the purchase money

mortgage as “the mortgagor under this Security Instrument.”
Under summary judgment issues, if the phrase, “borrower” is not
defined by the code section itself. It should be defined for

interpretation of the code section by the mortgage under which
foreclosure is instituted. In this case, the definition of “borrower”
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specifically includes both Donald Aegerter and Lynae Tesdall as
joint tenants. It has nothing to do with the Note and everything to
do with the security pledged to secure the note in the purchase
money mortgage. Referring to definition “D.” defining note at
page 2 of 16, this document indicates that the note is one signed by
the borrower (as identified in the note only). This substantiates
the real estate mortgage in definition “B” on the prior page.

. Paragraph (F) defines loan as not only the debt evidenced by the
note, but also “all sums due under this Security Instrument, plus
interest.”

. Paragraph (P) Definitions defines “successor in interest to
borrower” including “any party that has taken title to the property,
whether or not the party has assumed borrower’s obligation under
this note and/or this security instrument.” Tesdall took
possession and title to the property by virtue of the original deed of
purchase dated June 24, 2019 (D0136 Exhibit 100 Joint Tenancy
Deed 9-26-2024).

. Transfer of rights in the property set forth in page 3 of the real
estate mortgage specifically indicates that the security instrument
secures to the lender (bank) “the repayment of the loan and all
renewals, extensions, and modifications of the Note, and (ii) the
performance of the Borrower’s covenants and agreements under
this Security Agreement and the Note.”

‘The Bank’s concession ultimately resolves the case, rather than

confuses anything. The core issue is whether Tesdall is a borrower as

defined and resolved by the real estate mortgage itself. Iowa Code Section

654.2D applies to a “borrower on a deed of trust or mortgage on a

homestead.” In context, under the rules of statutory construction

“borrower” is therefore not undefined but refers to borrowers “on



the mortgage only, and makes no reference to the separate Note itself, at
all. It is the real estate mortgage itself which defines Tesdall’s right as a
borrower under the real estate mortgage to a notice of right to cure any
default in payment of the Note to prevent foreclosure on the real estate
mortgage. As Tesdall is a borrower under both the statute and real estate
mortgage, the trial court below should have so considered and decided
accordingly. The real estate document itself defines both Aegerter and
Tesdall as borrowers due to their interest in the real estate as owners
thereof.

Bank concedes that the mortgage defines Tesdall as a borrower which
they suggest merely “causes initial confusion.” (Bank’s Brief, page 15).

Bank argues that Aegerter is the only one protected by Iowa Code
Section 654.2D because he was the only one responsible for repaying his
$260,775.00 loan. The promissory note and the mortgage are two distinct
documents used for two very distinct purposes. The promissory note
obtains personal liability of Aegerter to repay the note regardless of the real
estate security. Litigation could be brought by the Bank on the promissory
note alone. If separate actions were brought on both the note and the real

estate mortgage simultaneously, Iowa law provides under Iowa Code
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Section 654.4 that one of the two would need to be dismissed upon
application.

By signing the mortgage with Aegerter Tesdall agreed to be
responsible for any default of payment on the note that lender gave her
notice of under paragraph 22 and would be subjected to losing her interest
in the real estate if the default was not cured after notice was received. The
execution of the real estate mortgage secured to the lender, the repayment
of the loan, and all renewals, extensions, or modifications of the note.
Tesdall’s only protection as the borrower was that she be entitled to cure
any default and retain her rights to the property.

At page 3 of the real estate mortgage, borrower covenants that
borrower (singular) is lawfully seized of the estate hereby conveyed and has
the right to grant and convey the property and that the property is
unencumbered except for encumbrances of record. The Bank does not
contend that borrower can refer only to Aegerter as he could not convey the
property except with Tesdall’s execution of the mortgage. Together, as the
mortgage borrowers the under the security instrument the two of them held
100% of the title and only the two of them could convey security interest.

Iowa law has long been clear that a co-tenant cannot create a lien

upon a joint tenant’s interest in the property without that joint tenant’s
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knowledge and consent. In re: Secondary Road Dist. 11 of Clay County, 238

NW 66, 213 Iowa 988

The Bank has stressed the right of the lender and any other borrower
to extend, modify, forebear, or make accommodations with regard to the
terms of the security instrument or the note without the co-signer’s
consent. However, the Bank does not assert that Aegerter made any
modification of the note or the security agreement which would impede or
impair her separate rights to notice of right to cure under the real estate
mortgage itself, or particularly force waiver of the legal requirement for
notice of right to cure to her under 654.2D of the Iowa Code.

The Bank argues that the trial court recognized that Tesdall was not
in the same position as Aegerter by not being subject to personal liability
under the Note. However, neither Defendant was being sued for personal
judgment under the Note, and both were risking only their interest in the
real estate property each pledged as equal joint tenants to secure

performance of the Note as payments became due thereunder.

Garland v. Branstad, 648 NW 2d 65 (Towa 2002) cited by the Bank
the Supreme Court dealt with the issue of the proper giving of a notice of
right to cure default on a borrower and subsequently filing a petition to

recover the sums due on the Note, and to foreclose the real estate morigage.
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The same was denied on appeal however, and resolved against the Bank
due to evidence establishing a modified agreement by the parties showing
no interest as alleged was due as a result of a superseding oral contract.

First v. Byrne, 28 NW2ad 509, 510 (Iowa 1947) highlights that the

mortgage as security for the Note becomes an issue only when a default in
the payment of the note has arisen and monies due under the note can
trigger foreclosure. Iowa law adopted in 1987 specifically provides a
procedural mechanism for the same which begins with notice of right to
cure being given to borrowers on the mortgage (not the note) and that the
borrowers on the mortgage have the right to cure the default and payment
of the note regardless of whether they are signers on the note.
(2) Legislative intent and Statutory Interpretation.

The Court must use principles of legislative intent and statutory
interpretation to give words their ordinary and common meaning in the
context of the statute itself. No court can give a definition contrary to the
contract definition at issue, or the statutory reference to a borrower on a
mortgage, not a separate Note which the mortgage secures.

The statutory definition covers the circumstances of the real estate
mortgage in that a) Tesdall granted the bank use of her title as collateral for

the promissory note given to Aegerter; b) Tesdall agreed that upon any
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default in payments she, as borrower under the real estate mortgage, would
become responsible for payment of the obligations of the note which were
delinquent.

The promissory note was personal only to Aegerter but the real estate
securing the note was jointly owned by Aegerter and Tesdall together.,

Tesdall granted the security instrument to the Bank which would not
have been disbursed to purchase the home without her execution of the real
estate mortgage and pledging her interest in the real estate making her the
mortgage borrower as defined by the Bank.

The Bank argues Wallin v. Hurtig, 23-0267 (Iowa App. 10-11-2023)
unpublished opinion, 997 NW 2d 900 (Iowa app. 2023) has no bearing on

the legal issue involved in this case. Specifically, Wallin involves an analogy

to a single borrower on a real estate mortgage can bind the joint tenancy

owner of the property alone. Case law indicates no. In re: Secondary Road

Dist. 11 of Clay County, 238 NW 66, 213 Iowa 988.

Wallin addresses whether a single owner as co-tenant with others
acting as landlord, can give notice of termination of the lease without the
consent of others under Iowa law. The Court ruled no. The Court found
that all parties to the lease had to participate in termination of the lease in

order to make it valid. One hundred percent of the landlord’s interest had

14



to be invested in the notice of termination. Similarly here, where both
Tesdall and Aegerter are acknowledged to be co-borrowers on the real
estate mortgage “the borrower” refers to the two of them and requires both
to act alone or to be served notices required under the real estate mortgage
or the statute together. In this case Iowa Code 654.2D(2) requires that if
“a” borrower is in default, “the” borrower should be provided a notice of
right to cure. Under this circumstance, a borrower in default would be
either Tesdall or Aegerter, triggering the borrower be given notice of right
to cure meaning both Aegerter and Tesdall as the “single” borrower
containing the “plural.” Since the creditor was to deliver the notice to the
consumer by mailing to the borrower’s reslidence as given in the lending
documents, only Tesdall’s address throughout this litigation at 330 Sumac
Rd., Mason City was the correct one, Aegerter did not have a right to
change the address of Tesdall’s notice, but only his own. The Bank, in
failing to give Tesdall a separate mailing addressed to her at her address,
failed the requirements of the statute and this case must be reversed on
appeal.

The Iowa case specifically distinguishing between “a” and “the” as a

definite article versus indefinite article is Doe v. State, 943 NW 2d 608

(Towa 2020). The court ruled that contextual considerations strongly
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establish that 901C.2 addressed only the financial obligation due in the case
in which the application for expungement was filed. Though separately

specifically cited with approval, the Colorado case Brooks v. Zabka, 450 Pad

653, 168 Colo. 265 (Colo. 1969) (en banc) the conclusion of the Court was
that “a” or “an” is an indefinite or generalizing force which in this case
would refer to “a” borrower under the real estate mortgage as either Tesdall
or Aegerter. “The” is a definite article which refers back to the word

“borrower” and refers to both Tesdall and Aegerter.

(3) Disputed Appellee Authority.
The Bank asserts that Tesdall should be treated in the same fashion as

the Appellant in Christiana Bank & Trust Company v. Haddon, 771 NW 2d

651, (Iowa App. 2009) an unreported Iowa Court of Appeals 2009 where
the appellate court found the bank was not required to provide a thice of
Right to Cure under Section 654.2D on the theory that a lender who had
actual knowledge of a new owner of the property upon which the mortgage
is secured should be required to give notice to that new owner. The reasons
the Court of Appeals gave for denying relief there actually supports
Tesdall’s entitiement to right to cure where:

a. Tesdall never denied being a borrower under the real estate

mortgage;

16



b. Tesdall actually attempted to repay the note and deficiency
to the Bank but was refused the opportunity because the
Bank did not consider her a borrower;

c. Tesdall did execute documents in writing assuming the
obligation to pay Aegerter’s note, liabilities, and obligations
under the promissory note and mortgage;

d. Tesdall was listed by the Bank as a borrower on the mortgage
document;

e. The fact that Tesdall was not personally obligated to pay the
note itself did not lessen her interest in protecting herself

from foreclosure of the real estate mortgage and loss of her
homestead which was the intention of Section 654.2D.

(4) Errors of the Trial Court in Summary Judgment
Ruling
The Court’s Ruling on Summary Judgment (Do141, Ruling on

Motions for Summary Judgment, 10-10-2024, p. 3 of 8) at page 3 explains
that the mortgage terms do not require Tesdall to repay the loan secured by
the mortgage. However, a common sense understanding of the mortgage
terms set out in Uniform Covenants, page 3 of 8, paragraph 1 — Borrower
including Tesdall (Doo019, Real Estate Mortgage 4-24-2023) and Lender
covenant and agree that the Borrower shall pay when due the principal and
interest of the debt evidenced by the note. It further defines that payments
due under the note and security agreement shall be made in US currency.

Pages 10 and 11, paragraph 13 of the mortgage titled “Joint and

Several Liability” should fully resolve this issue. It clearly states that
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Borrower’s obligation and liability shall be joint and several. This includes
both borrowers under the real estate mortgage, without question including
Tesdall.

The exemption created by paragraph 13 simply limits the borrower
who co-signs the security instrument to repayment of the loan secured by
the mortgage to, and including, the value of the co-signer’s interest in the
real estate subject to the mortgage it simply indicates that there is no
personal obligation to pay beyond the co-signer’s interest in the real estate
mortgage as one would otherwise be if they had signed the promissory note.
Towa Code Section 654.6 specifically recognizes this exception stipulated to
by the parties within the real estate mortgage itself.

In this case, where a waiver of deficiency has been declared by the
lender at the time of filing, Aegerter has no personal obligation to pay the
promissory note beyond the value of the security interest. Does he
therefore cease to become a “borrower” entitled to notice of right to cure?
Fundamental fairness requires that Tesdall and Aegerter be treated equally
with regard to protecting their interest in the real estate which are in fact

equal.

18



The obligation of Tesdall as borrower under real estate mortgage is
clearly and succinctly identified at paragraph 22, Acceleration; Remedies.
That document at page 14 states as follows:

“If the default is not cured on or before the date specified in the

notice, lender, at its option, may require immediate payment in full of

all sums secured by this security instrument without further demand
and may foreclose this security instrument by judicial proceeding.

Lender shall be entitled to collect all expenses incurred in pursuing

the remedies provided in this section 22, including, but not limited to,

reasonable attorney fees and costs of title evidence.”

Again, the co-signer on the mortgage is obligated to pay the Note up
to and including the full extent of the real estate securing the Note. The
limitation of personal liability on the Note is not addressed or intimated in
the right to cure section. The purpose of the notice of right to cure is to
secure and protect the mortgage interest of the borrower, not to secure the
value of the bank’s Note to the bank.

(5) Tenantsin Common Limits in Acting Alone

One tenant in common cannot, by his actions alone, create a lien on
joint property. In re: Secondary Road Dist. 11 of Clay County, 238 NW 66,
213 Towa 988 at p. 997. The Supreme Court has previously recognized that

in the mortgage executed by co-mortgagors, each mortgagor pledged their

undivided interest in the mortgaged premises. The Supreme Court

recognized in First v. Byrne 28 NW 2d 509 at 512(Iowa 1947) the
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presumption that each mortgagor is a principal as to his own personal
obligations. Whether he was to be held as a surety for the separate debt of
the other depended upon whether he consented to such relationship. Citing
50 C.J.S. on Principal & Surety, page 64, Section 111. This case supports
Tesdall’s position that she is entitled to notice as a surety for her own
personal obligations as well as a surety for the separate debts of Aegerter
which she accepted under the terms of the real estate mortgage.

The bank has attempted to blend the note and mortgage as essentially
a single document even though undeniably they are two separate legal
documents with separate obligations and rights defined to each.

Clearly, this directly contradicts the trial judge’s summary judgment
holding that Tesdall was not required to personally repay the loan as
secured by the mortgage. The trial court additionally stated at Doo70 SJ
Ruling at 3, 10-19-2023, “...nor is she “in default” if she was not required to
pay in the first place.” Obviously, Tesdall was not required to pay the note
itself under terms of the note. However, when she and Aegerter executed
the purchase money mortgage on the same day Aegerter separately signed
the Note, both became personally liable for the repayment of the loan and
all renewals, extensions, modifications of the note pursuant to the terms of

the real estate mortgage itself.
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{6.) Tesdall’ s Entitlement to Notice under
654.2D(2)

Paragraph 15 at page 11 of the real estate mortgage entitled “Notices”
specifically states, “all notices given by borrower or lender in connection
with this security instrument must be in writing.” Said paragraph goes on
to state, “If any notice required by this security instrument is also required
under Applicable Law, the Applicable Law requirement will satisfy the
corresponding requirement under this Security Instrument.”

Paragraph 16 defines the security instrument as being governed by
federal law, and the law of the jurisdiction in which the property is located.
Clearly, Iowa Statute 654.2D(2) was accordingly applicable to the statutory
notice of right to cure and controlled the requirements of the contractual
terms of the parties.

For purposes of application of the statute, 654.2D(2) the bank and
Tesdall contractually stipulated that both Tesdall and Aegerter are
individually borrowers on the real estate mortgage.

At page 12 of 16, the last portion of paragraph 16, states as follows:

“As used in this Security Instrument a. words of masculine gender
shall mean and include corresponding neuter words, or words of the
feminine gender; b. words of the singular shall mean and include the plural

and vice versa...” (D0019, Real Estate Mortgage 4-24-2023) This provision
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is consistent with Iowa Law on Construction of Statutes in Chapter 4 of the
Iowa Code. Section 4.1(17) which indicates the use of the singular
“borrower” under the real estate mortgage includes both Aegerter and
Tesdall. Each are entitled to separate notice of the right to cure under
Chapter 654 just as each individual borrower pledges all of their respective
interest in the secured property to cover any default either their own or the
other co-owner of the property under the security instrument.

For the purpose of the security instrument, the borrower is anyone
who has ownership interest in the property mortgaged and listed in the
document.

The Iowa Supreme Court has addressed contextual arguments in

Chandler v. Iowa Dept of Corrections, filed February 21, 2025 Supreme

Court #24-0189. The Court relied upon first and foremost reviewing not
what the legislature meant, but what the legislative drafter said. The
statute’s meaning and purpose was to be derived from the text and not

assumptions about the legal drafter’s inspiration. The Court cited with

approval Justice Scalia statements in Bank One Chicago v. Midwest Bank &
Trust Co, 516 US 264, 272 (1996) (Scalia, J. concurring.)
Neither the bank, nor the trial court below, produced any persuasive

contextual reasons why, if the legislature intended the word “borrower” in
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654.2D(2) to refer to a “note borrower” why the legislature would not have
so designated. Where there is more than one borrower on the mortgage on
a homestead, the rule under Iowa Code Section 4.1(17) requires that “the”
borrower be read in the plural as the borrowers. Under the terms of
protection of the homestead there would be no reason to treat the co-
mortgagors defined as borrowers under the mortgage document differently
from one another simply because one did not sign the promissory note
itself to be separately bound and restricted by separate terms and

conditions not included within the real estate mortgage. (Chandler v. Iowa

Dep’t of Corrections Supreme Court #24-0189, 2-21-2025, p. 5 - slip
opinion.)

It would be unusual to say the least that when the borrower identified
in the real estate mortgage is given a specific right to cure provisions within
that document itself, that notice of right to cure, also contained in the Iowa
statute, should be limited only to the holder of the promissory note.

The definition of borrower used by the trial court in the statute and in
the real estate mortgage creates more ambiguity than it resolves. The trial
court speculated that probable legislative intent was a “common sense” use
of the word “borrower.” However, Black’s Law Dictionary 6t Ed. 1990,

defines borrower in part as “he to whom a thing or money is lent at his
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request.” Clearly, Tesdall as a co-mortgagor agrees to provide her interest
in equity of the real estate to support the loan and become obligated for its
repayment under the terms of the real estate mortgage, up to and including
the total value of her interest in the real estate. She also adopts and
approves payment for the obligation of Aegerter as the lender under the
note itself.

To the extent there is any ambiguity as to the definition at law of
“borrower” summary judgment is inappropriate and this case should, at the
very least, be reversed on the issue of summary judgment, and returned to
the district court for trial on the merits. There a determination by the finder
of fact would be made as to whether Tesdall is a borrower on the real estate

mortgage. As set forth in Johnson v. Johnson, 564 NW 2d 414 (Iowa 1997)

an erroneous granting of summary judgment is fundamentally prejudicial
to Tesdall’s rights to trial on the merits.

The Court should construe the mortgage foreclosure statute liberally
to pursue its equitable role to protect the owners or owner of a single family
homestead property by the guarantee of due process and equal protection
of the law.

The logical reason why this matter has not been definitively identified

- by the Supreme Court to date is that a fair and impartial reading does not
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leave the issue open to question and subject to appeal on an adverse
verdict.

CONCLUSION
For the cost of a first class mailing Notice of Right to Cure which

would have been incurred by the Bank to notify Tesdall of the $6,110.54 due
on the Notice of Right to Cure, Bank denied Tesdall the opportunity to cure
the default listed in the Notice of Right to Cure sent to the other co-
borrower under the real estate mortgage and Tesdall lost her opportunity to
avoid the acceleration of principal and ended up with a judgment of over
$300,000 against the homestead property on a loan value of only
$265,000 originally given on a 30 year term at 4.15%. There is a balancing
of interest that must be considered by the Court in protection of homestead
interests and the obligations imposed upon the bank.
REMEDY REQUESTED

As Tesdall was denied her right of notice to right to cure, the filing of
litigation against her is improper and she should be reinstated to her right
of possession to the homestead, recovery of expenses, and losses
established for any removal of her right to occupancy of the homestead, and
reinstatement of the real estate mortgage subject to the right of the bank to
initiate new litigation on foreclosure of mortgage after proper notice of

right to cure is issued by the bank. Jameson v. Knosby, 423 NW 2d 2, 3
(Iowa 1988)
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RENEWAL OF NOTICE RE ORAL ARGUMENT

Notice is hereby renewed that upon submission of this cause, counsel

for Appellant requests to be heard in oral argument.

Respectfully Submitted,

WINSTON & BYRNE
Lawyers

A Professional Corporation
By: %"L/

’Michael G Byrne 6000662
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