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INTRODUCTION 

 The Board’s answering brief cannot paper over the crucial flaw in the District 

Court’s decision: Iowa law requires that the market value of real property must be 

determined as though the property is “sold in fee simple free and clear of any leases.” 

I.C.M. Realty v. Woodward, 433 N.W.2d 760, 762 (Iowa Ct. App. 1988). But the valuation 

accepted by the District Court did not treat the subject property in this case as though 

it were sold in fee simple free and clear of any leases. Rather, that valuation, computed 

by the Board’s expert, Mark Kenney, rested on a comparison of the subject property to 

the sales values of other properties subject to commercial leases, unadjusted for the 

differences between a leased property and a fee-simple property. Remarkably, the Board 

effectively admits Kenney’s mistake by belatedly offering for the first time—in its brief 

on appeal—a brand-new valuation that purports to include the downward adjustments 

that Kenney omitted from his analysis. (See Brief of Appellee Marshall County Board 

of Review [hereinafter “Board Br.”] at 22-23). But this Court cannot affirm the District 

Court’s valuation based on a different, made-for-appeal valuation conjured by the 

Board at the eleventh hour. This case should be sent back to the District Court so that 

a valuation resting on the market value of the subject property, “free and clear of any 

leases,” may be adopted in that court in the first instance. As detailed in Walmart’s 

opening brief, Walmart’s expert Chris Jenkins properly valued the subject property, and 

adoption of his value of $9.2 million would be appropriate and consistent with Iowa 

law in this case. 
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 The Board’s brief also ignores key flaws in the District Court’s weighing of the 

expert evidence in this case. Most notably, the Board has no real answer for one of the 

points emphasized in Walmart’s opening brief: that the District Court wrongly credited 

Kenney over Walmart’s expert, Chris Jenkins, because Jenkins’s valuation relied on 

several “abnormal” comparable sales (Sales 1, 2, and 3) that Kenney’s valuation also relied 

on. It was error for the District Court to discredit Jenkins for relying on those sales even 

as it credited Kenney for relying on the same sales. The Board’s only pertinent response 

is that Sales 1, 2, and 3 were abnormal sales as a matter of Iowa law. Even if that were 

true, it provides no answer for why the Board could credit Kenney’s reliance on those 

sales even as it discredited Jenkins’s reliance on the same sales. In this and other 

respects, the Board’s brief is unresponsive because the District Court’s weighing of the 

competing experts’ credibility is deficient on its face. 

 This is not a complex case. It involves basic principles of real estate valuation 

and straightforward errors of law. The District Court’s judgment should be reversed 

and remanded for entry of an evaluation in favor of Walmart. 

ARGUMENT 

I. The Board’s Arguments Confirm That Kenney Failed To Provide A 
Fee Simple Valuation Of The Subject Property. 

The Board does not dispute that Iowa law requires the parties to determine the 

“market value” of a property by using a comparable sales approach. See Iowa Code 

§ 441.21(1)(b); Nationwide Mut. Ins. Co. v. Polk Cnty. Bd. of Rev., 983 N.W.2d 37, 41 (Iowa 
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2022). The market value of the property must be determined as if the subject property 

is “sold in fee simple free and clear of any leases.” I.C.M. Realty, 433 N.W.2d at 762. 

The central problem with the analysis supporting Kenney’s valuation is that it 

does not value the subject property on a fee simple basis, “free and clear of any leases.” 

Id. The Board’s argument to the contrary (Board Br. at 13-16) rests on misdirection. 

For example, the Board asserts: “Walmart mistakenly claims Kenney ‘assumed the 

Subject was leased.’” (Board Br. at 13) (quoting Walmart Opening Brief [hereinafter 

“Walmart Br.”] at 28). But this claim was not a mistake; Kenney conceded the point 

multiple times. His written appraisal states that his “value opinion is based on the 

premise that the property is leased at market rates and terms.” (D0062, Defs’ Ex. F, 

Kenney Appraisal, at DE0081).1 And cross-examination confirmed that Kenney’s 

appraisal “assum[ed] the subject property was leased at market rates.” (D0075, Trial Tr. 

Day 1, at 166:12–15).   

Unsurprisingly, then, Kenney’s analysis failed to adjust for the important 

valuation difference between a leased fee property (that is, a property subject to a lease) 

and a fee simple property (one that is free and clear of any lease). When Kenney used 

comparable sales on which to base his valuation of the subject property, he used sales 

 
1 Kenney’s appraisal is marked as Exhibit F, but docketed in four separate parts, at 
docket numbers D0059–D0062, presumably due to the file size. For ease of reference, 
this Reply Brief cites all references to Kenney’s appraisal as “D0062,” which contains 
“Part 1” of Kenney’s appraisal. The page numbers in Kenney’s appraisal are each 
prefaced with “DE.” 
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of properties subject to long-term commercial leases (i.e., leased fee sales). To make 

that comparison work, Kenney should have adjusted for certain factors that distinguish 

leased fee properties from fee simple properties. See The Appraisal Institute, The 

Appraisal of Real Estate 379 (15th ed. 2020). Those factors include the remaining length 

of the lease (D0075 at 19:1-20; 168:8-173:4), the creditworthiness of the tenant (Id. at 

19:1-20; 168:8-173:4), and the type of lease (Id. at 174:23–176:19). Kenney did not make 

such adjustments.  The Board’s arguments to the contrary (Board Br. at 16-19) lack 

merit. 

a. Kenney’s Valuation Adjustments Did Not Remotely Account For 
Valuation Differences Between Leased Fee and Fee Simple 
Properties.  

First, the Board asserts that Kenney properly accounted for the difference 

between fee simple and leased fee sales through Kenney’s “ownership interest” 

adjustment. (Board Br. at 17; see also D0062 at DE0128, DE0151). The trial record does 

not support that assertion. Indeed, Kenney’s testimony at trial made clear that the sole 

component of the “ownership interest” adjustment was Kenney’s “assessment of 

whether the rent at that [comparable] sale was above or below market.” (D0075 at 

156:8–14). Kenney’s “ownership interest” adjustment did not account for the other 

factors that must be considered in comparing fee simple properties to leased fee 

properties, such as remaining lease length, tenant creditworthiness, and lease type. 

Walmart explained at some length in its opening brief why Kenney’s “ownership 

interest” adjustment was “not an adjustment for the existence of the lease” and therefore 
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did not account for the difference between leased fee properties and fee simple 

properties. (Walmart Br. at 25-26). The Board has no response: Its brief simply ignores 

Walmart’s argument on this point and assumes that the “ownership interest” 

adjustment meaningfully accounted for the difference between leased fee and fee simple 

properties.  That assumption is unfounded, unresponsive, and contrary to the record. 

Next, the Board points to Kenney’s “economic characteristics” adjustment, 

asserting that this adjustment “address[ed] matters directly related to leases, including 

rent, occupancy, expenses, and risk.” (Board Br. at 18; see also D0062 at DE0129, 

DE0151). But, at trial, Kenney explained that his “economic characteristics” adjustment 

was simply a “market rent calculation” of the subject property’s lease potential. (D0075 

at 159:18–161:4). That does not help to establish the fee simple value of the subject 

property, nor does it include adjustment for the various factors (lease length, tenant 

creditworthiness, and lease type) that would bear on the difference in value between the 

leased fee comparable properties and the fee simple subject property. Once again, 

Walmart explained in its opening brief why Kenney’s “economic characteristics” 

adjustment “was not an adjustment for ‘the difference in value between a fee simple sale 

and a leased fee sale.’” (Walmart Br. at 22-23) (citation omitted). The Board does not 

even attempt to rebut that point; it again simply assumes that the “economic 

characteristics” adjustment reflects an appropriate adjustment for the difference 

between fee simple and leased fee properties. (Board Br. at 18). For the reasons 
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presented here and in Walmart’s unrebutted opening brief, that assumption is 

unwarranted. 

In short, Kenney failed to prepare a valuation of the subject property that 

appropriately accounted for the differences between a fee simple valuation of that 

property and the leased fee valuations of the various comparable properties that Kenney 

included in his analysis. As Walmart explained in its opening brief, Kenney’s 

“ownership interest” and “economic characteristic” adjustments did not solve that 

problem. And the Board has failed to rebut Walmart’s explanation. 

b. Kenney’s Trial Testimony, Consistent With His Expert Report, 
Established That His Assessment Did Not Account For The 
Valuation Difference Between Fee Simple And Leased Fee 
Properties. 

Rather than engaging with the substance of Kenney’s valuation analysis, the 

Board walks away from it.  In doing so, it disavows much of Kenney’s trial testimony 

on the ground that such testimony was elicited under the “burden” and “pressure” of 

cross examination. (See Board Br. at 16, 20-21). But cross examination is “‘the greatest 

legal engine ever invented for the discovery of truth.’” State v. Montgomery, 966 N.W.2d 

641, 655 n.4 (Iowa 2021) (quoting California v. Green, 399 U.S. 149, 158 (1970)). Indeed, 

“cross-examination of the expert witness is the primary protection which an opposing 

party has against unwarranted estimates.” Babinec v. State, 586 P.2d 966, 968 (Alaska 

1978); see also Heinz v. Heinz, 653 N.W.2d 334, 342 (Iowa 2002). Previous Iowa property 

tax assessment appeals have emphasized the importance of cross examination in testing 
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the credibility and reliability of dueling expert appraisals. Soifer v. Floyd Cty. Bd. of Rev., 

759 N.W.2d 775, 784 (Iowa 2009) (identifying that similarities and differences of 

comparable sales are best left through direct and cross examination); Homemakers Plaza, 

Inc. v. Polk Cnty. Bd. of Rev., No. 12-0634, 2013 WL 105220, at *6 (Iowa Ct. App. Jan. 9, 

2013) (“[Dissimilarities should be uncovered during examination and cross-

examination”); Northwestern Mut. Life Ins. Co. v. Bd. of Rev. of City and Cnty. of Dubuque, 225 

N.W.2d 317, 321 (Iowa 1975) (identifying that “none of the[] experts survived cross-

examination unscathed”).  

Though the Board now insists that much of Kenney’s testimony on cross-

examination was “mistaken[ ],” (Board Br. at 19), that testimony was entirely consistent 

with his report. Kenney testified that he “didn’t adjust for these leased fee sales” other 

than the (irrelevant) economic characteristics and ownership interest adjustments 

because, in fact, he did not make any adjustments to account for the difference between 

leased fee and fee simple properties. (D0075 at 229:22-230:3). And Kenney testified 

that this was because he valued the subject property on the assumption that the subject 

property was leased at market rates. (See D0075 at 166:12-15). That is exactly what his 

expert report said as well. (D0062 at DE0081) (“The value opinion is based on the 

premise that the property is leased at market rates and terms and is at stabilized 

occupancy on the date of value”). But the subject property is not leased at market rates. 

It is owner-occupied by Walmart. And under Iowa law its valuation must rest on a fee-

simple basis, not a leased-fee basis. I.C.M. Realty, 433 N.W.2d at 762. This Court should 
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take Kenney at his word as expressed in his trial testimony and in his expert report. The 

District Court erred by accepting Kenney’s leased-fee valuation of the subject property. 
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c. This Court Should Reject The Board’s Last-Minute Effort To 
Supply Kenney’s Missing Fee Simple Valuation Adjustment. 

Because Kenney never adjusted his valuation to account for the differences 

between fee simple and leased fee properties, the Board now belatedly attempts to fill 

in that gap on appeal. The Board specifically argues that even if Kenney had included 

such an adjustment, it would make no difference to the bottom line in this case because 

it would have yielded a valuation that was higher than the valuation that the District 

Court ultimately adopted. (Board Br. at 22-23).  

The fact that the Board includes this argument only further confirms that 

Kenney never undertook the necessary valuation adjustment to his leased fee sales, as 

required by Iowa law. And, more fundamentally, the Board’s effort to supplement 

Kenney’s expert analysis with the Board’s own made-for-appeal valuation calculations 

is improper. This Court is “a court of review, not of first view.” Plowman v. Fort Madison 

Cmty. Hosp., 896 N.W.2d 393, 413 (Iowa 2017) (quoting Cutter v. Wilkinson, 544 U.S. 

709, 718 n.7 (2005)). The Board must defend the District Court’s ruling based on the 

evidence actually presented to the court rather than filling in the shortcomings of 

Kenney’s report with a new hypothetical analysis of what Kenney’s conclusions might 

have been, had he valued the subject property in a manner consistent with Iowa law.  

The Board claims that even if one applies leased fee adjustments to Kenney’s 

comparable sales—identified by Jenkins as “property rights conveyed” adjustments—

Kenney’s appraisal still supports the Board’s assessment. (Board Br. at 22–23). There 
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are two flaws with this post hoc exercise. First, the Board’s new formula does not address 

Kenney’s misplaced “ownership interest” and particularly the “economic 

characteristics” adjustments which still include using improper lease adjustments. 

Second, the Board’s new formula assumes that the rest of Kenney’s adjustments were 

correct—but that is disputed. The Court should disregard the Board’s attempt to 

present these post hoc adjustments to Kenney’s appraisal.  

II. The Board’s Defense Of The District Court’s Credibility 
Determination Fails. 

The Board’s brief disregards significant errors in the District Court’s evaluation 

of the expert testimony. The Board offers no substantive response to Walmart’s point 

that the District Court erred in favoring Kenney over Walmart’s expert, Chris Jenkins, 

on the ground that Jenkins’s valuation relied on several supposedly “abnormal” 

comparable sales (Sales 1, 2, and 3) which Kenney’s valuation also depended upon. 

Setting aside the fact that these three sales were not “abnormal” under Iowa law, it was 

plainly erroneous for the District Court to reject Jenkins for relying on those sales while 

simultaneously crediting Kenney for the same reliance. Even assuming that the Board 

was right that Sales 1, 2, and 3 were “abnormal transactions” under Iowa law, this does 

not justify or explain why Kenney’s use of those same sales was deemed credible while 

Jenkins’s use of the identical sales was not. 

Moreover, the Board claims that Jenkins’s report relied on other “abnormal 

transactions” (Sales 5, 7, and 8) beyond the sales also relied on by Kenney. (Board Br. 
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at 46–47). But the Board fails to identify any Iowa caselaw or statute supporting its 

characterization of Sale 5 (not listed for general sale), Sale 7 (sale during COVID-19), 

and Sale 8 (not a standalone building) as “abnormal transactions,” under Iowa law. (Id.). 

The Board fails to even attempt to connect these comparable sales to the illustrative 

statutory examples of “abnormal transactions” codified in Iowa Code section 

441.21(b)(1). (Id.). Sale 5 and Sale 1 (also used by Kenney) were both not listed for sale 

to the general public. The fact that Sale 7 occurred during COVID-19 was considered—

and accounted for—in the market conditions adjustment; plus, Kenney also used a sale 

that occurred during COVID-19. And the fact that Sale 8 is not a standalone building 

is not “abnormal” under Iowa Code section 441.21(b)(1)—otherwise every sale of a 

condo, townhome, or downtown storefront would be “abnormal.” None of these sales 

are “abnormal” under Iowa law. 

The Board further claims that Jenkins made various improper age/condition 

adjustments. (Board Br. at 32–34). The Board’s criticism that he did not personally 

inspect the Subject property until after the appraisal was completed is misplaced. 

Jenkins was entitled to rely on his associate’s inspection of the property of the Subject. 

Finally, the Board notes that Jenkins did not have access to all the lease terms on 

the comparable sales. (Board Br. at 35). Again, this criticism applies equally to Kenney. 

Regardless, Jenkins, unlike Kenney, properly adjusted for the distorting impact the 

leases had on the sale prices. The Board comments on various other nits to minor 

adjustments made by Jenkins on specific comparable sales. (Board Br. at 35–39). Jenkins 
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provided compelling, reliable evidence of the value of the subject property, consistent 

with Iowa law. Kenney did not.  

III. The 2002 and 2008 Renovation Costs Are Not Relevant.  

 On pages 57 and 58, the Board’s brief closes with an issue that has no relevance 

to the question before the Court. The Board argues that because Walmart performed 

$8.9 million in renovations in 2002, and $1.7 million in renovations in 2008, then 

Jenkins’ 2023 valuation of $9.2 million must not be correct. (Board Br. at 57-58).2 This 

superficial argument may not be considered under Chapter 441, and lacks merit 

regardless.  

The issue on appeal is the fair market value of the subject property on January 1, 

2023. The “market value” methodology prescribed by Iowa law and applicable to this 

case—the sales comparison approach—simply does not include (or allow) any direct 

consideration of historical construction or renovation costs. See Iowa Code § 441.21. 

The only manner in which these renovations may be considered is as one factor 

in the “age/condition” adjustment within the sales comparison approach—which both 

sides’ appraisers did. Kenney, for example, concluded that the subject property had a 

“weighted age” of 15 years—in light of the renovations—even though it was 28 years 

old. (D0075 at 118:15-119:7). In this way, Kenney factored the condition of the 

property as it existed on January 1, 2023, into his valuation—which necessarily included 

 
2 The Board’s brief also references renovations of $700,000 in 2016 and $40,313 in 
2022. 
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the market value of the renovation work. Any incorporation of the cost of the 

renovations as a separate overlay on the appraisals amounts to improper double-

counting. 

Even if the Court were to consider these renovations as direct evidence of the 

market value of the subject property, they lack persuasive value. As an initial matter, 

Kenney did not disentangle the portions of these renovations that included 

improvement to the real estate (i.e., bathrooms, flooring) from the portions that 

concern chattels that are not subject to assessment (i.e. shelving). Instead, Kenney 

appears to have factored the entirety of the renovations into his appraisal. (See D0075 

114:15-119:10). Additionally, over 20 years have passed since the large 2002 renovation, 

and construction costs fluctuate greatly based on the cost of labor and materials. 

Moreover, a retail property generally endures substantial obsolescence and wear over a 

20-year period and thus frequently has an actual market value far below its original 

construction and/or renovation cost—to a greater degree than a residential property, 

or even office space.  

The caselaw identified by the Board to support reliance on the renovation costs 

is also misplaced. The Board cites to Wellmark, where the property owner spent nearly 

$150 million on construction that was completed in March 2010, and then in 2011 

propounded an appraisal valuing the property at half that amount. See Wellmark, Inc. v. 

Polk Cnty. Bd. of Review, 875 N.W.2d 667, 668–69, 683 (Iowa 2016). Simply put, the 

decades-old renovations in this case are markedly different than the Wellmark case. 
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Notably, the appraisers in the Wellmark case also were unable to establish the value of 

the property using the sales comparison approach, which opened the door for 

consideration of other factors, such as recent renovation costs. Id. The opposite is true 

here: all appraisers agreed that the sales comparison approach can readily establish the 

value of the subject, so other methodologies are not allowed.  

Lastly, this portion of the Board’s brief injects facts into this appeal that are 

nowhere in the record. The Board’s brief states: “. . . this Court should ask itself 

whether, assuming a hypothetical buyer would purchase the Subject and continue the 

current use, would Walmart willingly sell this 24.7-acre parcel with a 208,317 SF 

profitable store for Helland’s valuation of $8.6 million or Jenkins’ valuation of $9.2 

million?” (Board Br. at 58). The Board then argues that this Court should conclude that 

the answer is “no,” and thus that Walmart’s valuations cannot be correct. But Walmart’s 

opinion on an agreeable sale price is nowhere in the record. The Board did not depose 

any representative of Walmart, and no representative testified at trial. The Board did 

not do any discovery on this question. Thus, this issue should not be considered by this 

Court. 

CONCLUSION 

The District Court’s decision should be reversed and remanded for valuation by 

the District Court consistent with Iowa law. Walmart specifically requests imposition 

of a 2023 valuation at or about $9.2 million.  
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