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STATEMENT OF THE ISSUES

1. Can the facts supporting Rosemary Loper's ("Rosemary") claim of
general negligence against Southeast lowa Regional Medical Center, Inc.
("SEIRMC") be accurately and intelligibly described to a jury, and can they, as
persons of common understanding, be able to comprehend said facts and draw
correct conclusions from them?

a) Do the policy objectives of an Expedited Civil Action ("ECA")

Iowa R. Civ. P. 1.281, when balanced against the possible need for expert

testimony in certain cases, warrant a standard for there to be a "clear and

convincing" need for expert testimony in order to require an ECA plaintiff to

comply with the disclosure requirement of lowa Code section 147.140

(2018)?

2. If there are facts in controversy, how is the test to determine the need for
expert testimony to be applied?

3. If'the case is remanded for trial, then what limitations are there on the
cross-examination evidence deposition, pursuant to lowa R.Civ.P. 1.281(4)(g)(3)
(4), of a provider that submitted a healthcare provider statement in lieu of

testimony ("HCPS") when there was no previous objection to the statement as

provided for in Iowa R.Civ.P. 1.281(4)(g)(3)(3).



ARGUMENT
1. Can the facts supporting Rosemary Loper's ("Rosemary") claim of
general negligence against Southeast lowa Regional Medical Center, Inc.
("SEIRMC") be accurately and intelligibly described to a jury, and can they, as
persons of common understanding, be able to comprehend said facts and draw
correct conclusions from them?

Both parties agree that the Thompson test set out in Thompson v. Embassy

Rehab. & Care Center, 604 N.W.2d 643, 646 (Iowa 2000) provides the analytical

framework to be used in determining whether or not expert testimony is necessary
for a plaintiff to make a prima facie case. SEIRMC brief pg. 18, Rosemary Brief
pg. 13 - 14.

The plain language of the test requires the consideration to begin with an
analysis from the perspective of the average juror. The mere fact that a healthcare
provider was simply involved in the actions which resulted in the injuries to the

plaintiff is irrelevant. As the court in Kastler v. [owa Methodist Hospital, 193

N.W.2d 98, 101 (Iowa 1971) stated: "If the conduct in question is professional in
nature, then the applicable standard is the care exercised by hospitals generally (or
by hospitals in the community). But if the conduct involves nonmedical,

administrative, ministerial, or routine care, then the applicable rule is such



reasonable care as the patient's known condition may require. (émphasis added).
As Rosemary stated in her response to SEIRMC's request for interrogatories, the
basis of her claim is the "duty which the defendant owed to plaintiff to provide her
with reasonable care as her known condition would require when she was being
discharged from the hospital on October 19, 2021. D0028, Exhibit A, pg. 2.
(emphasis added). Rosemary's response to the interrogatory is specifically drawn
from the language in the rule to be applied when considering nonmedical,
administrative, ministerial or routine care and does not present a claim involving
professional conduct contrary to SEIRMC's contention otherwise. See SEIRMC
brief, pg. 12 - 13. (emphasis added).

SEIRMC's argument that the claims made by Rosemary related directly to
SEIRMC's role as her medical provider misses the point. The claims made by
Rosemary must be analyzed based upon the conduct involved and whether that
conduct is such as can be understood by the jury without the assistance of expert
testimony. The "role" SEIRMC played when the conduct took place is irrelevant in
considering whether a juror can understand the factual context which resulted in

the injury to a plaintiff. See Kastler at 102 ("Doctors' orders do not insulate

hospitals from liability if subsequent circumstances show need for change or
action, in the exercise of reasonable care.”) (emphasis added). The term
"reasonable care" is care for which the "jury could use its own knowledge and

good sense with respect to ... the conduct in question". Kastler, 193 N.W.2d 98
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(Iowa 1971) at 102. The holdings in Kastler are subsumed in the Thompson test
which both parties agree applies in determining whether expert testimony is
required: Can the facts be accurately and intelligibly described to a jury, and can
they, as persons of common understanding, be able to comprehend said facts and
draw correct conclusions from them? Thompson 604 N.W.2d 643 (Iowa 2000) at
646.

In the ruling granting the Motion for Summary Judgment, the District Court
cited from P.A. Banwart's affidavit in support thereof wherein he stated that
Rosemary "was able to be discharged home independently. [That he] discussed
this with the Plaintiff, who verbalized understanding and agreement." D0028
Exhibit B pg. 1 para. 3 cited in DO071 pg. 2 listed item 3. However, in the
affidavit cited, P.A. Banwart indicated that the discussion noted by the District
Court in his ruling "was documented in the accompanying records, this was
discussed with the patient, who verbalized understanding and agreement." D0028
Exhibit B pg.1 para. 3. But, in his deposition, P.A. Banwart admitted that the
medical records up to the point in time when he signed the record did not include
any such discussion. D0063 Exhibit 1 pg. 16. That the District Court chose to
disregard this discrepancy between P.A. Banwart's affidavit and his deposition
would indicate the District Court was not just ruling on legal points, but was
making the ruling after deciding facts in dispute. In addition, Rosemary indicated

in her deposition that she waited twenty minutes for a wheelchair to be provided
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for her transport out of the hospital. D0063 Exhibit 5 pg. 47 - 48. The District
Court noted Rosemary's testimony in his ruling stating that she waited "for a
while", but failed to include the fact she was waiting for a wheelchair which was
her uncontroverted testimony. D0071 pg. 2 at listed item 6. These facts from the
parties' depositions needed to be considered as they were provided and on the basis
of whether they were capable of being understood by a jury, and not from the
perspective of what P.A. Banwart may have been thinking at the time. And, to the
extent the facts were in dispute, they needed to be decided by the jury. Towa R.
App. P. 6.904(3)(p).

The District Court's focus on P.A. Banwart's role as the treating physician
and what he may or may not have been thinking rather than rationally analyzing
the complete facts describing the conduct which actually took place in terms
outlined in the Thompson test resulted in error. D0071 pg. 2 - 3 listed items 1 - 7.

The District Court's ruling granting SEIRMC's Motion for Summary
Judgment should be reversed as it was not based on a proper analysis of the facts
concerning the conduct of the hospital in its treatment of Rosemary in providing
her with reasonable care as her known condition would require. Kastler at 102,

Thompson at 646.

a) Do the policy objectives of an Expedited Civil Action ("ECA")

lowa R. Civ. P. 1.281, when balanced against the possible need for expert
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testimony in certain cases, warrant a standard for there to be a "clear and

convincing" need for expert testimony in order to require an ECA plaintiff to

comply with the disclosure requirement of lowa Code section 147.140

(2018)?

Rosemary's argument for a standard of requiring clear and convincing
evidence in determining the need for expert testimony to assist the jury in a given
case 1s not a request to eliminate the requirements of expert testimony set out in
Iowa Code section 147.140. The ECA procedure was adopted by the Iowa
Supreme court, subject to the lowa legislature's oversight provided in lowa Code
section 602.4202, on August 28, 2014. In the filing adopting the procedure the
court stated, "The court believes the provisions of the ECA rule will significantly
reduce litigation time and cost, while increasing access to justice. Of course, the
court intends to closely monitor how the ECA rule operates and will consider
future amendments if needed." Order for Adoption of Expedited Civil Action Rule
and Amendments to lowa Discovery Rules, Filed Aug. 28, 2014 at pg. 2.
Amendments could be made through the process followed to create the ECA or
through decisions in actual cases brought before the court. In a search for cases
involving the ECA procedure which have been decided since its adoption in 2014,
Rosemary found the following two cases:

Papillon v. Jones, 892 N.W.2d 763 (Iowa 2017) dealing with a punitive

damage award for violating lowa Code section 808B.
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Carpenters Construction, Inc. v. The Cincinnati Insurance Company, 939

N.W.2d 82 (Iowa 2020) dealing with an insurance claim.

Neither of these cases offered the court an opportunity to consider
procedural changes or clarifications to the ECA to promote the stated goals of
reducing litigation time and cost while increasing access to justice. The case at bar
offers the court the opportunity to do just that in the context of the requirement for
expert testimony to assist a jury on the question of liability pursuant to the
Thompson test. Rosemary argues that the policy considerations in adopting a clear
and convincing standard for such testimony in ECAs is consistent with the original
purposes of the ECA which were considered and approved by the legislature
through their oversight role set out in lowa Code section 602.4202. For the
reasons more fully set out in her brief, Rosemary requests the court adopt the clear

and convincing test for expert testimony on causation in ECAs.

3. If there are facts in controversy, how is the test to determine the need for
expert testimony to be applied?

In addition to not analyzing the facts presented in the case at bar in terms of
whether a jury could understand them and draw reasonable conclusions from them,
the District Court wrote the ruling granting SEIRMC's motion by selectively
including some facts in the Order and disregarding others. D0071 pg. 2 - 3,

compare SEIRMC Statement of Facts, D0028 pg. 3, Rosemary Stmt. Facts, D0065.
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SEIRMC argues the court still "considered" all of the facts since the ruling
stated that the court considered "the docketed orders and pleadings in this case"
and identified certain undisputed facts that supported his Order. Appellee brief pg.
29 citing to D0071, pg.9. Whether or not a proper analysis under the Thompson
test requires that all of the facts submitted by the parties must be independently
considered or whether a court is free to only consider those facts it deems material,
is not clear from the cases.

If an analysis pursuant to the Thompson test requires that a court
independently consider all of the facts submitted by the parties for consideration in
terms of whether those facts can be understood by a jury without the benefit of
expert testimony, then the District Court in this case committed error in not
engaging in such an analysis.

If an analysis pursuant to the Thompson test allows a court to select from the
facts submitted by the parties only those facts it finds material and to analyze those
on the basis of whether they can be understood by the jury without the benefit of
expert testimony, then the District Court in this case committed error in that the
facts selected could not support a finding that they were incapable of being
understood by a jury without the assistance of expert testimony.

The decision granting SEIRMC's Motion for Summary Judgment listed 13
undisputed facts of which the first seven dealt with conduct that took place during

Rosemary's treatment at the hospital. D0071 pg. 2 - 3 listed items 1 - 7. In the
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summary of facts provided in the ruling the District Court noted that Rosemary
"waited for a while", but failed to include that the period of time was for 20
minutes and that she was waiting for a wheelchair. D0O071 pg. 2 listed item 6,
compare D0063 pg. 47 - 48. Similarly, the District Court listed as a fact that P.A.
Banwart had a discussion with Rosemary about not needing a wheelchair and that
she verbalized understanding and agreement. D0071 pg. 2 listed item 3. However
in P.A. Banwart's deposition, he agreed no such discussion was in the medical
records as he claimed in the affidavit. D0028 Exh. B, pg. 1 listed item 3, D0063
pg. 15 - 16. Whether P.A. Banwart and Rosemary ever discussed her need for a
wheelchair and what that discussion entailed was a question for the jury and not
the District Court. Iowa R. App. P. 6.904(3)(p).

The actual record made at the time the hospital's conduct in treating
Rosemary was taking place would show that:

1. P.A. Banwart's inquiry of Rosemary's medical history would have been
patient complaints and presentation specific. D0063, Exh. 1 at 16:23 to 17:18.

2. P.A. Banwart only treated Rosemary for a urinary tract infection. D0071
at 2.

3. P.A. Banwart signed Rosemary's medical record at 8:23 p.m. at which
time she would have been sent to nurses to be discharged. D0063, Exh. 1 at 11:21

-25,at12:1-11,at13:13 - 18.
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4. Rosemary stated that she waited for a wheelchair after getting dressed,
but no one brought one so she stood up and walked out of the emergency room and
fell when she turned to respond to a doctor who called to her. D0063, Exh. 5 at
47:25 to 48:12.

5. P.A. Banwart stated that in the Emergency Department, transport after
discharge would be "a matter of individual circumstance and patient assessment
and patient's wishes." (emphasis added) D0063, Exh. 1 at 21:13 to 22:8.

6. P.A. Banwart added an addendum to Rosemary's medical record 20
minutes after he had originally signed them which stated that he saw Rosemary fall
when she was "down the hallway". D0063, Exh. 1 at 13:19 to 14:4. at 14:12 - 23,
Exh. 2 at 20.

7. P.A. Banwart did not know what Rosemary was doing from the time he
signed her medical report and she fell while walking down the hallway 20 minutes
later. D0063, Exh. 1 at 17:20 to 18:3.

The only reasonable inference from these facts, (which a jury could easily
comprehend without expert testimony) is that Rosemary was released by P.A.
Banwart to be discharged by nurses. After being released by P.A. Banwart, she
went to be discharged and waited for a wheelchair, but no one came to her and no
one asked her if she wanted a wheelchair. P.A. Banwart's sworn statement stated
that patient wishes would be considered in determining whether a patient would

get a wheelchair for transport from the hospital, but Rosemary's testimony clearly
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indicated that was not what happened in this case. That after 20 minutes of
waiting, Rosemary got up to walk out of the hospital and fell when she turned to
respond to a Doctor calling out to her. There is absolutely no evidence that P.A.
Banwart ever made any decision regarding whether Rosemary required a
wheelchair for transport from the hospital. And, despite Rosemary's wishes
supposedly being part of that diagnosis, there is no evidence that she was ever
asked if she thought she needed a wheelchair. There is no evidence that anyone at
the hospital considered Rosemary's condition in determining whether assistance
should be provided on transport. All of these facts concerning the hospital's
conduct related to Rosemary's transport from the hospital after her treatments are
ones which a jury can use their common sense to consider. Kastler at 102, and
Thompson at 646. The District Court's ruling stating otherwise has no support in
the evidence of this case. D0071, pg. 9.

Whether the factual analysis of the Thompson test requires an independent
analysis of all of the facts submitted to determine if they can be understood by a
jury or an analysis of material facts selected by a court, the District Court in this
case committed error in failing to properly apply the test under either standard.

SEIRMC's statement that "After medical procedures, providers routinely
place restrictions on the manner in which a patient can depart the facility" does not
help SEIRMC's case. (Appellee brief pg. 16) The statement would indicate that

industry standards are to have such a policy which, SEIRMC does not have.
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D0071 pg. 2, listed item 5. Consequently, while not at issue in this case, SEIRMC
has possibly made an admission that it is not in compliance with industry standards
for transporting patients after discharge.

For Iowa Code section 668.11 to apply requires that the case be brought as a
professional liability case against a licensed professional. The case at bar was
brought against SEIRMC, a hospital. There is no defendant in this case who is a
licensed professional. As SEIRMC admits, the question of whether the hospital is
a "licensed professional" has already been decided - and it is not. Jorgensen v.

Smith, 2 N.W.3d 868 (Iowa 2024) referencing Landes v. Women's Christian Ass'n.,

504 N.W.2d 139, 142 (Iowa Ct. App. 1993).

4. If the case is remanded for trial, then what limitations are there on the
cross-examination evidence deposition, pursuant to lowa R.Civ.P. 1.281(4)(g)(3)
(4), of a provider that submitted a healthcare provider statement in lieu of
testimony ("HCPS") when there was no previous objection to the statement as
provided for in lowa R.Civ.P. 1.281(4)(2)(3)(3).

SEIRMC's argument that "Towa law, including the Iowa Rules of Civil
Procedure, do not restrict the scope of deposition of a treating physician designated
by an expert of Plaintiff" misses the entire point. Appellee brief pg. 33. A HCPS is
prepared by a provider who treated a plaintiff without any involvement of a

plaintiff's attorney that is not disclosed to the defense. There is no attorney work
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product privilege, the questions asked are set out in lowa R. Civ. P. 1.1901 form
19, the HCPS is basically structured to be independent medical testimony on injury
causation. The HCPS is not the plaintiff's "expert" under any standard usage of the
term. The HCPS is unique to the ECA and for SEIRMC to argue that the provider
of the statement is a plaintiff's "expert" merely by providing the statement strikes at
the core of the usefulness of the HCPS. Because the HCPS is not truly any party's
"expert" pursuant to the rules there is no reason for the cross examination
deposition provided for in lowa R. Civ. P. 1.281(4)(g)(3)(4) to go beyond the
information provided in the HCPS and the cited references to medical records or
other sources contained therein. The HCPS is prepared by the provider who is, by
reasonable assumption, not a lawyer, and the documentation supporting the
opinions in the HCPS are selected by the provider in preparing the report. A
plaintiff's counsel will just not participate in the process of preparing the HCPS
since any participation has to be disclosed and will essentially undermine the key
role the HCPS plays in an ECA as a provider of independent medical testimony in
order to minimize the normal costs of obtaining such testimony.

Rosemary's Motion in Limine was not a request for a protective order, but
was to put the court on notice that Rosemary believed deposition testimony by Dr.
Olinger which went beyond her HCPS was not permitted by the rules. In denying
the Motion, the District Court effectively indicated that it would permit SEIRMC

to raise any issue it wanted to in questioning Dr. Olinger and the District Court
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would further allow any "relevant evidence", even if not part of the HCPS prepared
by Dr. Olinger, to be presented to the jury. Treating a HCPS in this manner
completely negates the entire underpinning of the HCPS as an unbiased causation
witness for the court. For the HCPS process to work, the plaintiff has to be able to
rely on the contents of the statement, if not objected to when required by the rules,
in preparing for trial. To allow the author of the statement to be impeached based
on subject matter and information outside of the prepared statement, which was
selected solely by the provider in their discretion, allows the defense to enjoy an
enormous opportunity for surprise just weeks before trial. At that late date, the
plaintiff, who had been planning to use the HCPS as the causation evidence at trial,
since it had not been objected to pursuant to the rules, has little opportunity to react
to any "new" evidence related to the statement which is brought out in the cross-
examination. The usefulness of the HCPS process for plaintiffs' counsel would be
greatly reduced if such a procedure were allowed.

Consequently, Rosemary is requesting that the cross-examination deposition
of Dr. Olinger, which is now an evidence deposition, have those items of inquiry
which went beyond Dr. Olinger's HCPS to be stricken from the deposition for use

at trial.
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CONCLUSION
The District Court erred in its application of the Thompson test for
determining the need for expert testimony by failing to focus his analysis on the
actual facts constituting the conduct of the parties when the injury occurred and
instead focusing upon hypothetical musings of the healthcare provider possibly
taking place at the time the conduct occurred.

Rosemary requests that the Court consider this opportunity to improve upon
the stated objectives of the ECA to reduce litigation time and cost, while increasing
access to justice by adopting a clear and convincing test for the determination of
whether the facts in a given case can be accurately and intelligibly be described to
a jury, and can they, as persons of common understanding, be able to comprehend
said facts and draw correct conclusions from them.

Rosemary requests that the Court provide guidance regarding whether the
Thompson test requires an independent assessment of all of the facts presented in a
case or does the court have discretion to independently decide the material facts in
a case against which to apply the Thompson test to determine the need for expert
testimony. And, further, that in the case at bar, under either standard the District
Court erred in failing to properly analyze the facts as required by the Thompson

test.
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If the case 1s remanded for trial, Rosemary requests the cross examination

evidence deposition of Dr. Olinger be stricken of items which went beyond the

scope of her HCPS or referenced sources not included as part of the HCPS as

requested in Rosemary's Motion in Limine filed October 14, 2024. D0068.

April 27, 2025
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