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ISSUE PRESENTED FOR REVIEW
1. Does Iowa Code section 633.309 allow a will contest to
proceed when the petition contesting the will is filed more than
four months after the second publication date and more than

thirty days after proper notice is mailed to the Plaintiffs?



BRIEF POINT I

THERE IS NO ERROR PRESERVATION ISSUE IN

THIS APPEAL BECAUSE THE PETITION TO

CONTEST THE WILL WAS NOT FILED UNTIL JUNE

6, 2024, AND THE NOTICE OF APPEAL OF THE

DENIAL OF THE MOTION TO DISMISS WAS TIMELY

FILED.

Appellees filed their petition challenging the 2003 will on
June 6, 2024. Prior to that date no party had contested the 2003
will and the district court’s May 9, 2024, order following remand
of the first appeal only set a deadline on when any will contest
could be filed. There is no error preservation issue in this matter.

The May 9 order was procedural only and set a timeline to
administer the estate following remand from the Court of
Appeals. This order followed an application filed by the executor
on May 8, 2024, asking the district court to approve her
suggestion to re-file the 2003 will, re-send probate notices to each
beneficiary, and order a deadline of thirty days after mailing
notice for any party objecting to the 2003 will to “file a petition to

aside the probate of the will in the manner required by Iowa Code

§ 633.308.” (D0138, Application for Order Re Refiling Will, p. 3



(5/8/2024)). The application filed only sought to establish a
procedure for moving the estate forward following remand from
the first appeal.

The May 9 order made no finding and certainly made no
order concluding the 2003 will had not previously been admitted
to the probate. Said order only approved paragraphs 7 (a), (b), (c),
and (d) of the executor’s May 8 application, which only dealt with
the timeline for filing a petition contesting the will. The district
court did not make any other order regarding the 2003 will in the
May 9 order.

This issue in this appeal is whether the petition contesting
the will was timely filed within the clear statute of limitations
period detailed in the lowa Code. This issue is not whether the
approved timeline to file a will contest is appropriate. There was
no will contest filed until June 6, 2024. It was certainly possible
no party would file a will contest in the time ordered by the

district court. There was no issue to appeal until the district court



denied the motion to dismiss the petition contesting the will.!

Appellants timely filed a notice of appeal from the order
denying their motion to dismiss. There is no error preservation
issue in this matter.

BRIEF POINT II

THE IOWA COURT OF APPEALS IN ITS DECISION

IN THE FIRST APPEAL IN THIS MATTER DID NOT

CREATE NEW LAW REGARDING AN EXCEPTION TO

THE STATUTE OF LIMITATIONS FOR A WILL

CONTEST.

Appellees in their brief erroneously suggest this Court must
allow a will contest to proceed in order to comply with remand
instructions from the first appeal.

The Court of Appeals in its prior decision in this matter was

clearly aware of the issue raised in this current appeal.

Specifically, that Court raised the issue of “timeliness” in relation

1 Appellees in their brief argue the May 9 order is a “final
order” for purposes of Iowa Code section 633.36. Appellants
disagree. As discussed herein, the May 9 order is clearly a
procedural order only and makes no substantive rulings on the
2003 will. Since the will contest was not filed until June 6, 2024,
Appellants respectfully submit the issue is irrelevant to the

outcome of this appeal.
10



to a challenge to the 2003 will. (D0129, Court of Appeals Opinion,
p. 9 (4/11/2024)). Appellants’ position in this appeal is the will
contest is untimely given it was filed more than five years after
the will was admitted to probate. If this Court agrees and reverses
the order denying the motion to dismiss, there is no
inconsistency with the 2024 decision in the first appeal.

Notably, Appellees offer no substantive argument the
statute of limitations for a will contest does not apply to them.
Instead, they argue a will contest must be allowed to comply with
the prior decision of this Court. There is no holding in the prior
appeal that Appellees are entitled, or have any legal right, to now
file and litigate a will contest action. There are no exceptions to
statute of limitations detailed in chapter 633 and this Court did
create any and did not make new law in its prior decision.

CONCLUSION

There is no error preservation issue with this appeal. The
district court erred in failing to grant the motion to dismiss.
Appellees are unable to proceed with a will contest as a matter of

law. The Court of Appeals did not create new law in its prior

11



decision. Appellants respectfully request this Court reverse the
district court’s ruling denying the motion to dismiss.
REQUEST FOR ORAL ARGUMENT
Appellants respectfully request to be heard in oral argument

upon submission of this case.

BERGKAMP, HEMPHILL & MCCLURE, P.C.

/s/ Matthew J. Hemphill
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218 S. 9th Street, P.O. Box 8
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Telephone: 515-993-1000
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ATTORNEY FOR APPELLANTS
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