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INTRODUCTION

In their briefs, both sets of medical Defendants largely ignore
the Shimps’ arguments. The Provider Defendants (Gibbons, Boyer,
Knowles, and Mason City Clinic, P.C.) go so far as to respond to
arguments that were not made. Twice on page 9 and once on page
11, Provider Defendants purport to quote the Shimps’ opening brief
but the quoted language is not, in fact, in the Shimps’ opening brief.
Defendants apparently find it easier to respond to arguments that
were not made to this Court than to address the arguments that
were.

Defendants continue to claim that DeMoss does not apply
because that case was about a plaintiff's contributory negligence,
whereas this one is about a third party’s negligence. But as the
Shimps explained in their opening brief, the Iowa Comparative
Fault Act does not distinguish between plaintiffs, defendants, or
released parties when it comes to comparing their fault—they are
all treated the same. So either DeMoss has to be overruled (it should
not be), or its holding must apply equally to third parties whose

negligence created the need for the plaintiff’s medical care.



Defendants also do not explain how their theory of Chapter
668 and DeMoss works in a case where the original tortfeasor
claims that the plaintiff was contributorily negligent. If that
tortfeasor (in this case, the jet ski driver) does not settle but instead
goes to trial with the negligent medical providers, then what? How
does the jury allocate fault under the structure of Chapter 668 when
the plaintiff’s contributory negligence is a defense to one claim but
not the other? Defendants provider no answer, because there isn’t
one. Their argument does not work.

Instead of addressing the Shimps’ arguments head on,
Defendants obfuscate with inapposite cases and a lengthy and
unnecessarily discussion of the original tortfeasor rule. They also
show a fundamental misunderstanding of what comparative fault
1s and how it works. They claim that it’s imperative the jury be
allowed to allocate fault to the jet ski driver because their expert
will testify that none of Ellie’s injuries were caused by Defendants’
negligent medical treatment. But that is not a comparative fault
argument; it is a causation argument, and one that Defendants are

free to make to the jury. In other words, if the entire premise of



Defendants’ contributory fault defense is that their medical
malpractice did not worsen Ellie’s injuries, then they do not need
the Comparative Fault Act. Their expert can still testify, per his
report, that the “ultimate function of Ellie’s left leg was determined
at the time that other Jet Ski impacted into their Jet Ski.” Mercy
Br. 15 (internal quotation omitted). If the jury credits that
testimony, then it would find in Defendants’ favor. Case closed.
But if Defendants’ malpractice did cause Ellie injury, then
Defendants are liable for that injury. They cannot, consistent with
their professional obligations to treat Ellie, lesson their liability
simply because the reason Ellie needed treatment was because of
negligence. That is the teaching of DeMoss, and it was correct.
This Court should reverse the district court and remand the

case for trial.

ARGUMENT

I. DeMoss cannot be distinguished based on whether the
plaintiff’s or a third part’s negligence caused the need
for medical care.

Mercy says that the Shimps “heavily” rely on DeMoss v.
Hamilton, 644 N.W.2d 302 (Iowa 2002). They do, because it controls

this case. In DeMoss, this Court inherently recognized that a



“claim” of medical malpractice is different than a “claim” for the
negligent act that created the need for medical attention in the first
place. Thus, because the Comparative Fault Act applies only to the
“trial of a claim involving more than one party to the claim,” the
third party’s fault cannot be compared to Defendants’. Iowa Code
§ 668.3(2) (emphasis added).

Like they did in the district court, Defendants argue that
DeMoss 1s distinguishable because the question in that case was
whether, under the Comparative Fault Act, the jury could assign
fault to the plaintiff, while this case is about assigning fault to a
third party. That is indeed a factual difference between the two
cases, but it i1s not a legally relevant one that makes the cases
distinguishable.

The Iowa Comparative Fault Act applies in “the trial of a
claim involving the fault of more than one party to the claim.” Iowa
Code § 668.3(2) (emphasis added). Importantly, “party,” as used in
that sentence (and Chapter 668 generally) does not just refer to
defendants or released parties; it also refers to the plaintiff. Iowa

Code § 668.2. Indeed, every operative part of Chapter 668 uses the



term party, which is to say that nothing in Chapter 668—at least
nothing that is relevant to the issue in this appeal-—would allow the
Court to treat a plaintiff’s fault differently than a third party’s fault.
In either case, a “claim” for medical malpractice that resulted from
treating the plaintiff's injury is different from the claim of
negligence (whether by the plaintiff or a third party) that created
the need for medical care in the first place.

The Shimps made this point in their opening brief (pp. 17-18),
but neither group of Defendants responded. If this Court were to
accept Defendants’ argument—that fault cannot be allocated to a
plaintiff who contributed to their original injury but can be
allocated to a third party—then it would be a common-law asterisk
on the Comparative Fault Act, unmoored from the language of the
statute. That’s problematic.

It's also unworkable. If the Comparative Fault Act applies,
what happens when the original tortfeasor does not settle and
alleges that the plaintiff was also at fault? The plaintiff’s fault
reduces the liability of the original tortfeasor, but under DeMoss it

cannot reduce the liability of the medial provider. Yet the



Comparative Fault Act, if it did apply, would require the jury to
allocate 100% of fault between the three parties and then allocate
liability on that basis. That does not work under DeMoss.

Making the problem more vivid: The Comparative Fault Act
requires that the district court instruct the jury on the effect of the
jury’s fault allocation. In a jury trial where the plaintiff, the original
tortfeasor, and the medical provider are all three alleged to have
been at fault, how can the court instruct the jury on what happens
if they allocate any fault to the plaintiff? Defendants have given
this Court no guidance on how that would work, and we see no
solution to the problem.

DeMoss can only be understood to apply equally to plaintiffs
and third parties. In other words, in a medical malpractice case, if
a jury finds that the medical provider’s negligence caused harm,
then the medical provider’s liability cannot be reduced because
someone else’s negligence created the need for medical care,
regardless of whether that “someone else” is the plaintiff or a third-
party defendant. That is a repeat of what the Shimps said in their

opening brief, but it’s worth repeating because Defendants did not



address the issue. Mercy does cite to a pair of Tennessee Supreme
Court decisions, one which says that comparative fault applies as
between an original tortfeasor and negligent medical providers,!
and another case that says a medical provider cannot use
comparative fault as a defense against the plaintiff/patient.2 But
those cases are of no value here, because in Tennessee comparative
fault is a creature of common law, not statute. Tennessee courts are
free to fashion any remedy they want to the problem identified
above; this Court does not have that luxury. As the Tennessee
Supreme Court observed, court decisions from states that “adopted
principles of comparative fault” by “statute rather than by judicial
decision” “provide only limited guidance.” Banks, 301 S.W.3d at
224. The reverse is also true.

At the bottom of page 25 of their brief, Mercy also
mischaracterizes Jahn v. Hyundai Motor Co., 773 N.W.2d 550

(Iowa 2009), suggesting that this Court said it would apply

1 Banks v. Elks Club Pride of Tennessee 1102, 301 S.W.3d 214, 216
(Tenn. 2010).

2 Mercer v. Vanderbilt University, Inc., 134 S.W.3d 121 (Tenn.
2004).
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comparative-fault principles in situations like this, where there is
a successive divisible injury caused by medical malpractice. Mercy
Br. 25. That is incorrect. The portion of the opinion that Mercy
quotes is merely restating the original tortfeasor rule, which is that
original “tortfeasors are responsible for the natural and foreseeable
consequences of their acts,” including medical malpractice during
treatment of the injuries. Jahn, 773 N.W.2d at 559-60. No one is
disputing that the jet ski driver (the original tortfeasor) is also
responsible for all Ellie’s injuries, including those caused by
Defendants’ medical malpractice. But as explained in Plaintiffs’
opening brief, that black-letter principle of Iowa law does not mean
that medical providers can reduce their liability for their
malpractice. And as explained below, the original tortfeasor rule—
and this Court’s application of it in medical-malpractice context—
actually supports the Shimps’ argument. See infra 15-17.

Because the Comparative Fault Act does not treat negligent
plaintiffs differently from negligent third parties, and because
doing so would make Chapter 668’s terms unworkable, the Court

should reject Defendants’ attempt to distinguish DeMoss.
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II. The Shimps are not requesting the “exact same
damages” as they sought against the jet ski driver but
instead are seeking only a subset of the damages for
the divisible injury caused by Defendants’
malpractice.

Defendants are confused about what it means for an injury to
be “divisible” and what damages are even at issue in this case. They
are also confused about how these concepts affect comparative
fault.

Mercy begins by arguing that the Shimps “have not
established” that the injuries Ellie received in the jet ski accident
are divisible from the injuries she received from Defendants’
negligent medical care. Mercy Br. 18. It’s not clear what Mercy
means by “established”; it suggests that there i1s an evidentiary
burden on the Shimps that they did not meet in the district court.
But comparative fault is an affirmative defense, and it’s the
defendant’s burden to produce sufficient evidence to justify
comparative fault jury instructions.

But either way, we are far from that point of this case. The
1ssue before this Court, right now, is a purely legal one based solely

on the allegations that: (1) Ellie injured her leg in a jet ski accident,
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(2) a third party’s negligence caused that accident, (3) the Shimp’s
settled with the third party,®> and (4) the malpractice of Ellie’s
medical providers’ caused permanent and serious injuries to Ellie’s
leg. Defendants’ point about what the Shimps have or have not
“established” 1s a distraction. This is not trial or summary
judgment.

As for whether the injuries to Ellie from this series of events
are divisible: they clearly are, in that the medical providers (i.e.,
Defendants) are “cause of cause of less than the entire damages”
Ellie suffered. Restatement (Third) of Torts: Apportionment Liab.
§ 26 (emphasis added). The medical providers are not liable, for
example, for Ellie’s pain, suffering, or emotional distress on the day
of the accident; that would have existed regardless of whether
Defendants committed malpractice. They are also not liable for the

economic or non-economic damages related to Ellie’s broken leg.

3 The Provider Defendants claim, without citation to the record,
that the settlement was for $1.2 million. Provider Br. 10. That is
not true, and the amount is not in the record. Nevertheless, it’s
undisputed that the Shimps settled with the jet ski driver. And for
purposes of deciding whether comparative fault applies, the
amount of that settlement is not relevant.

- 18-



Defendants are liable only for the injuries caused by their
malpractice—nothing more, but also nothing less.

Defendants seem confused about that. Both Mercy and
Provider Defendants claim that the Shimps sought the “the exact
same damages” in the case against the jet-ski operator as they do
in this case. Mercy Br. 16; see also Provider Br. 14. That is not true.
Yes, the petitions in both cases make generalized allegations about
past and future pain and suffering and permanent injuries to Ellie’s
leg. But neither petition set out in detail the damages Ellie sought
or 1s seeking, because that is not what petitions do. This is a notice
pleading state, after all. Had the case against the jet ski driver gone
to trial, Ellie would have sought some damages that she will not
seek against the medical providers, because the medical providers
did not cause them. She will not, for example, ask the jury to award
her damages for the excruciating pain she felt while lying in the
water after the accident. But she will ask for damages to the
permanent injury that Defendants’ malpractice caused to her leg.

It is true that, under the original tortfeasor rule, the jet ski

driver is legally liable for all the damages Ellie suffered, including
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those that were caused by subsequent malpractice. So in that sense,
there 1s a subset of damages in this case that were also subsumed
within the petition against the jet ski driver. But that subset of
Ellie’s damages is the “divisible” portion the Shimps wrote about in
their opening brief.

And while the jet ski driver (the original tortfeasor) is liable
for damages that stemmed from the malpractice, that is only “by
operation of law,” not a jury factfinding. State ex rel. Miller v. Philip
Morris Inc., 577 N.W.2d 401, 406 (Iowa 1998). Even though both
the original tortfeasor and a medical provider are liable for any
injuries caused by malpractice, as between the two—that 1is, as
between the original tortfeasor and the medical provider—the
medical provider is primarily responsible; the original tortefasor is
merely vicariously liable.

That 1s what this Court held in Hunt v. Ernzen, 252 N.W.2d
445, 446 (Iowa 1977). In that case, a driver’s recklessness caused
injury to his passenger, who then received medical treatment that

fell below the standard of care. The passenger sued the driver for
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all injuries he sustained, including the malpractice, and the driver
settled.

Following the settlement, the driver sued the hospital for
indemnity for the divisible portion of damages that were caused by
the malpractice. This Court agreed that was appropriate. Although
the driver is held “under the rules of law” to be responsible for “the
injury the hospital inflicted,” the Court held that as it “relates to
the rights and liabilities between [the driver] and the hospital,” the
hospital is ultimately responsible for its negligence and must
indemnify the driver for any damages he paid based on injuries
caused by the hospital. Id. at 447, 448. (internal quotation omitted).

In discussing Hunt, this Court later analogized its application
of the original tortfeasor rule in the context of subsequent medical
malpractice to a “classic case[] involving vicarious liability.” Phillip
Morris, 577 N.W.2d at 406. “Indemnity was allowed” between the
original tortfeasor and the medical provider, the Court explained,
“because the law imposed liability on one person for the actionable

conduct of another.” Id. In other words, while an original tortfeasor
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1s vicariously liable for a medical provider’s malpractice, the
directly “at-fault” actor is the provider.

That 1s another reason the Comparative Fault Act does not
apply in these circumstances—because i1t would not make a
difference. If the jury finds that Defendants' malpractice did not
cause injury to Ellie’s leg—that is, if the fate of Ellie’s leg was set
from the moment of the accident and proper medical care would not
have changed the outcome, as Defendants claim—then the
Defendants are not liable; there is no need for a comparative fault
analysis.

If, however, Ellie’s leg would have properly healed but for
Defendants’ malpractice—that is, if the jury finds that Defendants’
negligence did cause Ellie further injury—then Defendants are
primarily responsible for that injury. To be sure, the jet ski driver,
as the original tortfeasor, was vicariously liable for Defendants’
malpractice, just like the original tortfeasor in Hunt. But if the jury
were assigning blame between the two under the Comparative

Fault Act (which it should not), then under this Court’s precedents
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the medical defendants would take the fault for that divisible

portion of Ellie’s injury.

Because the Shimps are only seeking damages for the
divisible injuries caused by Defendants’ malpractice—rather than
all injuries Ellie suffered in the jet-ski accident—there is no need
nor legal basis to apply comparative fault.

Which brings us to Defendants’ other misunderstanding: the
difference between causation and comparative fault.

III. The Shimps have the burden to prove that
Defendants’ committed malpractice that caused
injury to Ellie, so Defendants do not need a
con.ap.arative fault defense to claim that they caused
no injury.

Defendants claim that they need a comparative fault
instruction because they intend to introduce evidence that they
were not negligent and that, even if they were, their negligence did
not cause any injury to Ellie. Mercy states that it needs a
comparative fault instruction because the Shimps have, at this
stage of the case, provided no evidence that “establishes causation”

while “Defendants have provided competent expert testimony

stating that the Defendant medical care was all reasonable and
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proper and that the fate and ultimate function of Ellie’s left leg was
determined at the time that other Jet Ski impacted into their Jet
Ski.” Mercy Br. 20 (internal quotation omitted; emphasis in
original).

Similarly, the Provider Defendants say they “have offered
causation opinions that the damages of Ms. Shimp were a natural
and expected consequence of the accident and are not due to any
negligent care by” Ellie’s doctors and medical providers. Provider
Br. 14. Because the Shimps will argue the opposite—that
Defendants’ malpractice caused injury to Ellie—the Provider
Defendants contend that the “factfinder must determine the
outcome” and that the only way to do that is “by assigning a
percentage fault to each alleged tortfeasor in a special jury
interrogatory.” Provider Br. 15.

These statements, from both Mercy and Provider Defendants,
show a fundamental misunderstanding of what is at issue in this
case and how comparative fault works. To find against Defendants,
the jury will be instructed that the Shimps must prove (1) that

Defendants were negligent in a specific way (e.g., failing to diagnose
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and properly treat the injury to Ellie’s artery), (2) that “the
negligence was a cause of damage to” Ellie and (3) the amount of
that damage. Iowa State Bar Ass’n, Iowa Civil Jury Instructions
700.1. The jury will also be instructed that “[i]f the plaintiff has
failed to prove any of these propositions, the plaintiff is not entitled
to damages.” Id.

If Defendants want a comparative fault instruction because
of their desire to present evidence that they were not negligent and
that any negligence did not cause Ellie harm, then they have
nothing to worry about. They can do that already; they do not need
comparative fault. And if the jury agrees with Defendants, then the
case 1s over; Defendants win.

But if the jury does find that Defendants committed medical
malpractice and that their malpractice caused injury to Ellie, then
Defendants are responsible for that damage. By operation of law
the jet ski driver would have also been vicariously liable for
Defendants’ malpractice, as this Court explained in Hunt. See
Hunt, 252 N.W.2d at 446. But under DeMoss, the medical

defendants cannot reduce their liability for the damage they caused

- 920 -



by negligently treating Ellie’s injury—an injury they agreed to treat
when Ellie showed up to the hospital.

Defendants are right—there will be a fight in this case over
whether Defendants committed malpractice and whether that
malpractice caused damage. But if Defendants believe they need a
comparative fault defense to make those arguments, they are
mistaken.

This i1s all good news for Defendants. Comparative fault is an
affirmative defense, with the defendant carrying the burden.
Causation, on the other hand, is part of the plaintiff’s affirmative
case, so the Shimps have the burden. The Shimps explained all this
in their opening brief too (pp. 29-30), but it does not appear that

Defendants understood. Hopefully they do now.

CONCLUSION

Defendants failed to diagnose and treat Ellie’s injury to her
popliteal artery, resulting in permanent disability and pain. If Ellie
had caused the jet ski accident herself, then Defendants agree they
would not be able to reduce their malpractice liability through

comparative fault. The same must be true if the accident was
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caused by a third party. In both cases, Defendants—Ilicensed
medical providers—inherently agreed to abide by the standard of
care and to accept liability if their treatment fell below it. Under
the common law and the text of the Comparative Fault Act, there
1s no basis to let the jury randomly reduce Defendants’ liability
because Ellie’s injury was caused by a high-school boy’s negligence
rather than Ellie’s negligence.

In any event, based on Defendants’ briefing it appears the
dispute on appeal is really over a misunderstanding of the law
rather than a true disagreement about its application. Defendants
can (and surely will) put on evidence that they were not negligent
and did not cause Ellie any damage. And if a jury believes them,
then they win; comparative fault is not needed.

But if the jury finds in favor of the Shimps, then Defendants
cannot reduce their responsibility for failing to provide adequate
medical care simply because the reason this patient needed
treatment was because of someone else’s negligence, rather than
her own. Defendants failed to treat Ellie under the standard of care.

They are responsible for the result.
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