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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

Whether the District Court erred when it determined there was no evidence
from which a reasonable juror could find that Madison Boelkes was visibly
intoxicated when she was sold and served alcohol and therefore dismissed
the consortium claims of her minor child at summary judgment denying a
trial.

Whether the District Court erred when it determined as a matter of law that
circumstantial evidence cannot be considered to establish that a patron was
served while visibly intoxicated under newly adopted language in Iowa’s
Dram Shop Statute, lowa Code Section 123.92 (2025).



ARGUMENT

I. FCAFA incorrectly interprets the Amendment of Iowa’s Dram Shop
Statute.

A. FCAFA’s interpretation of the “visibly intoxicated” contradicts other

jurisdictions with similar laws

Other jurisdictions with “visibly intoxicated” statutory language allow jurors to
tulfill their role to evaluate factual issues including (1) evaluating the credibility of
witnesses and (2) drawing common sense inferences from circumstantial evidence.
FCAFA’s argument that the mere use of “visibly intoxicated” language in the statute
requires direct rather than circumstantial evidence of visible intoxication at the time of
service ignores the numerous jurisdictions—many previously cited positively by the
Iowa Supreme Court—with similarly-worded dram shop laws or precedents and whose
caselaw holds that “summary judgment is inappropriate when sufficient evidence
points to the AIP's intoxicated condition shortly after his or her visit to the dramshop,
even if the record lacks evidence regarding the AIP's demeanor at the time of the
dramshop's service of alcohol to the AIP.” Bamwart v. 50th St. Sports, L.I.C., 910

N.W.2d 540, 54748 (Iowa 2019). These jurisdictions include the following:

e Alaska: Liability is conditioned upon service to a “drunken person,”
defined as one whose impairment is “plain and easily observed.” Alaska
Stat. §§ 04.21.020()(2), 04.21.080(b)(14); Kalenka v. Jadon, Inc., 305 P.3d
3406, 351 (Alaska 2013) (joining other jurisdictions in “holding that
summary judgment is inappropriate even without direct evidence of
intoxication at the time of service where there is evidence that the patron
was served alcohol and was visibly intoxicated soon after”);
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e Indiana: Liability is conditioned upon the seller’s “actual knowledge that
the person to whom the alcoholic beverage was furnished was visibly
intoxicated at the time the alcoholic beverage was furnished.” Ind. Code
§ 7.1-5-10-15.5(b)(1); BGC Ent., Inc. v. Buchanan, 41 N.E.3d 692, 700
(Ind. Ct. App. 2015) (quoting Ward v. D & A Enters. of Clark Cnty., Inc.,
714 N.E.2d 728, 730 (Ind. Ct. App. 1999)) (“the fact that [the tavern]
served even one beer to a person who shortly thereafter was in a state of
serious intoxication gives rise to a question of fact whether [the
intoxicated person| was visibly intoxicated at the time”);

e Pennsylvania: Liability is conditioned upon the patron being “visibly
intoxicated” at the time of service. 47 Pa. Cons. Stat. § 4-493(1); Couts .
Ghion, 421 A.2d 1184, 1188 (Pa. Super. Ct. 1980) (“Despite the lack of
direct evidence bearing on Ghion's condition when he was served his
last drink, we think that the jury could have reasonably concluded that

b

[the intoxicated person]| was visibly intoxicated at that time [of service]”);

e Washington: Liability is conditioned upon “the defendant furnish[ing]
alcohol to a person who was "obviously intoxicated," helpless, or in a
special relationship to the furnisher of the intoxicants.” Fairbanks v. |.B.
MclLonghlin, Co., 929 P.2d 433, 436 (Wash. 1997) (holding that a
reasonable jury could infer from subsequent observations of intoxication
that the intoxicated person “was obviously intoxicated” at the time of
service).

The new interpretation of lowa’s dram shop statute urged by FCAFA, depriving a
dram shop Plaintiff of a jury’s common sense consideration of evidence and witness
credibility, is a minority position which lowa has already rejected. Banwart, 910
N.W.2d at 551 (quoting Reed v. Breton, 718 N.W.2d 770, 783 (Mich. 20006) (Kelly, J.,
dissenting)) (“While it is true that all of defendant's witnesses testified that [the AIP]
was not visibly intoxicated, that does not prevent the cases from going to the jury. It
is not uncommon for a jury to disbelieve multiple eyewitnesses."). Multiple Courts in
multiple jurisdictions having “visibly intoxicated” language in their statutes continue

to consider circumstantial evidence of intoxication in dram shop cases to send a claim
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to a jury. Iowa Courts have previously cited these cases approvingly. This Court
should remand this case for trial and allow the jury to consider the evidence

presented and the credibility of witnesses.

B. FCAFA has failed to support their position that the legislature intended to
modify the Iowa Rules of Evidence, right to a jury trial and Iowa dram shop
precedent through its amendment to the statute

FCAFA argues without any support from the legislative history that the very
fact that the statute was amended evidences legislative intent to interfere with and
modify the Iowa Rules of Evidence, right to jury trial and Iowa dram shop precedent.
Iowa Courts have long acknowledged that not every statutory amendment represents
a substantive change in law, and “when the legislative history discloses that the general
assembly may have amended a statute simply to remove doubt from a previous
statute, we are required to give effect to that purpose.” NextEra Energy Res., LLC v.
Towa Utils. Bd., 815 N.W.2d 30, 39 (Iowa 2012) (citing Barnett v. Durant Cmty. Sch. Dist.,

249 N.W.2d 626, 629 (Iowa 1977)).

!'This Court should not be persuaded by conclusory statements in FCAFA’s brief

which state that there was no direct evidence of Madison’s condition at the time of
service but should review the District Court’s findings of fact and the factual record
which contains substantial evidence of her condition from both eye witnesses and a

toxicologist.



FCAFA has not presented evidence of legislative history or intent to support
their position that this Court must accept a narrowing of the right to a jury trial or
presentation of evidence in a dram shop case. This is because no such evidence of
legislative intent exists. The only evidence available suggests that the Iowa Legislature
intended to clarify, not modify, the statute. An examination of the legislative history
of Senate File 2169 (which amended the Dram Shop Statute) reveals that, while the
bill’s limitations on total recovery spurred furious debate, the change to “visibly

intoxicated” was not discussed at all.

The only possible reference to the change in language was a brief remark from
Senator Rick Bertrand mentioning that the Iowa House had not altered the section of
the bill that “talks about providing some serving clarity.”* The only conclusion one
could draw from this scant evidence is that the Iowa legislature simply modified the
language to clarify the serving standard. The massive implications FCAFA asks this
Court to attach to this statutory language change is not supported by the legislative
history. The Court should not so easily relinquish its role in overseeing changes to the
Iowa Rules of Evidence and right to a jury trial for dram shop plaintiffs without a

clear intent that such an outcome is required.

2 Senate 1ideo (2018-04-04), The Iowa legislature, at 12:17:00-12:18:22 (Apr. 4, 2018),
https:/ /www.legis.iowa.gov/perma/1218202517569.
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CONCLUSION

The 2018 modification of the statutory text alone does not warrant the narrow
view of dram shop cases that FCAFA proposes. FCAFA has presented no evidence
that it was the Iowa Legislature’s intent to modify the evidentiary standard or right to
a jury trial. The Iowa Supreme Court should remand this case for trial because there is
sufficient direct and circumstantial evidence that Madison Boelkes was served alcohol
while she was visibly intoxicated and her dependent son is entitled to a jury’s

evaluation of the credibility of the evidence.
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