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ARGUMENT

I. Error Preservation

The State challenges Mr. Belt’s preservation of error on three of his four
appellate arguments:

- Remand is required because the District Court failed to exercise its discretion.
(Issue I)

- The State failed to prove Mr. Belt was acting in an official capacity. (Issue
I11)

- Mr. Belt is entitled to attorney fees on the dismissed counts. (Issue V)

The State concedes that Mr. Belt preserved error on his argument that the State failed
to prove his intoxication (Issue I'V). (State Br. at 33).

Mr. Belt agrees error was not preserved on his attorney fee argument. Error
was preserved, however, on Issues I and III.

A.  Preservation of “failure to exercise discretion” argument (Issue I)

As the State acknowledges, Mr. Belt argued to the District Court that it needed
to decide “the equity issue,” namely, “is the town hall enough?”” D0067 at 202:11—
12. Mr. Belt queried, “Is one instance enough to, again, overturn the election,
overturn the will of the electorate?” Id. at 202:17—-19. By this argument, Mr. Belt
asked the District Court to exercise its discretion and deny the removal petition even
if it found Mr. Belt was intoxicated at the town hall. The District Court nevertheless
found intoxication dispositive and did not exercise its discretion. Id. at 218:14—

219:6.



But the State argues that Mr. Belt needed to take further action, and move for
a reconsideration in order to preserve this issue. (State Br. at 41).

Not so. The District Court’s failure to exercise its discretion as to the
appropriate outcome is a defective procedure “to which our error preservation rules
do not apply.” State v. Ayers, 590 N.W.2d 25, 27 (Iowa 1999). The District Court’s
removal decision is akin to a sentencing decision. See City of Des Moines v. Dist.
Ct. of Polk Cnty., 241 lowa 256, 262 (1950) (“A proceeding to remove a public
officer under this statute is a drastic one and is penal or quasi-criminal in
character.”). The Court has never required a defendant to object contemporaneously,
or to file a post-judgment motion, to preserve error. State v. Wilson, 294 N.W.2d
824, 825 (Iowa 1980); see also State v. Cooley, 587 N.W.2d 752, 754 (Iowa 1998)
(“It strikes us as exceedingly unfair to urge that a defendant, on the threshold of
being sentenced, must question the court’s exercise of discretion or forever waive
the right to assign the error on appeal.”).

B.  Preservation of “official capacity” argument (Issue III)

Mr. Belt preserved this argument via his closing argument, where he urged
the District Court to consider whether he was “performing an official duty as a
member of the board of supervisors.” D0067 at 196:11—-13. He pointed out that the
town hall was “not a statutory duty” of the board of supervisors and argued that the

law does not allow for the imposition of additional duties beyond those required by



statute. D0067 at 196:16—197:1. Further, Mr. Belt highlighted that he was not
reimbursed for travel to the town hall, which he would be entitled to if it were an
official event. D0067 at 197:2—-14.

The District Court concluded that the State had to prove Mr. Belt “was acting
in his official capacity,” id. at 212:10-14, but did not have to prove Mr. Belt was
performing a statutorily-imposed duty. /d. at 213:4—10. The District Court framed
the question as “whether or not he was acting in his official capacity as opposed to
acting as a private citizen.” Id. at 213:7-9.

The State asserts that Mr. Belt, in his appeal, “challenges the district court’s
statutory interpretation but does not challenge the court’s finding that Belt acted in
his official capacity at the townhall.” (State’s Br. at 23). This is splitting hairs. Mr.
Belt’s argument that he was not acting in his official capacity is part and parcel of
his argument that the District Court interpreted the statute too broadly.

II. The single instance of intoxication was insufficient to establish removal
was in the public interest.

The State wrongly argues that “grave misconduct” should be the standard only
in willful misconduct cases under lowa Code § 66.1A(2). (State Br. at 54). It makes
little sense that an elected official could be removed for relatively minor violation of
Iowa Code § 66.1A, so long as the violation doesn’t fall under subsection 2, willful
misconduct. In any case under lowa Code § 66.1A, “the primary purpose of the

statute is the protection of public interest,” and the public interest is imperiled only
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by “such grave misconduct or such flagrant incompetency as demonstrates his
unfitness for the position.” State v. Meek, 127 N.W. 1023, 1026 (Iowa 1910). The
public purpose of the statute is the same, no matter the statutory basis for removal:
“to rid the community of a corrupt, incapable, or unworthy official.” State v. Welsh,
79 N.W. 369, 370 (Iowa 1899).

This stringent “grave misconduct” standard is necessary because anything less
would risk “an invasion of the constitutional separation of powers and a dangerous
judicial interference with democratic processes.” State ex rel. Doyle v. Benda, 319
N.W.2d 264, 267 (Iowa 1982); see also State v. Hospers, 147 lowa 712, 126 N.W.
818, 819 (1910) (recognizing the effect of removal is “not only to deprive an
individual of an office to which he has been regularly chosen, but also to deprive the
people of the services of the man whom they have selected for the position”). These
concerns are equally applicable in an intoxication case and a willful misconduct
case.

Mr. Belt does not dispute that a single instance of intoxication could be
sufficient to establish removal, under the right set of facts. But not all instances of
intoxication are equal. This one, in particular, does not merit removal. Cf. State v.
Watkins, 914 N.W.2d 827, 844 (Iowa 2018) (finding allegations of sexual
harassment insufficient for removal, despite “certainly agree[ing] that sexual

harassment can be the basis for removal”).



The State cites one employee’s claim that she feared for her safety and had to
relocate her workspace because of Mr. Belt’s actions at the townhall. (State Br. at
55). That employee testified she didn’t see or talk to Mr. Belt after the town hall.
D0066 at 143:16—19. When pressed about her claims of fearing Mr. Belt, she
explained it was “more of psychological and emotional and mental well-being
concern.” Id. at 143:25-144:3. She could give no explanation for why she would
fear Mr. Belt. Id. at 136, 143-45. This witness’s reaction to Mr. Belt was
disproportionate and unsupported by the record. It was also an outlier; no other
witness, even ones who had much more interaction with Mr. Belt, expressed any fear
of him.

Mr. Belt is a lightweight compared to the defendant in State v. Henderson,
124 N.W. 767, 768 (1910). In that case, the Mayor of Marengo admitted to drinking
whiskey almost every day. The Mayor testified his nerves were so bad that, “[I]ots
of days I could not work, and under the conditions I would use liquor to brace me
up.” Id. The evidence showed he was intoxicated on many dates over a one-month
period. Id. at 769.

Or take the much worse case of State v. Welsh, 79 N.W. 369 (1899), where
the sheriff got drunk with a prisoner who had been sentenced to a term of 7 1/2 years

in Anamosa penitentiary. The intoxicated sheriff left the (also presumably



intoxicated) prisoner loose in lowa City overnight, giving him “the freedom of the
city” for 30 hours before re-apprehending him. /d.

The actions of the defendants in Welsh and Henderson are a far cry from Mr.
Belt’s 10 minutes of awkwardness at the town hall. While their intoxication was
egregious enough for removal, the balance of the equities is different in this case.
Mr. Belt has been a capable, hard-working public servant for over 20 years. The
evidence did not establish that Mr. Belt is corrupt, incapable, or unworthy of
continuing to serve on the Pottawattamie County Board of Supervisors.

CONCLUSION

This Court should reverse the removal order and reinstate Mr. Belt as a
Pottawattamie County Supervisor.
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