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ARGUMENT 

 

I. 

THE DISTRICT COURT ERRED IN DENYING THE DEFENSE 

MOTIONS TO STRIKE TWO PROSPECTIVE JURORS FOR 

CAUSE AND THE ERROR WAS PROPERLY PRESERVED IN 

ORDER TO REVIEW THE RULINGS UNDER PRESUMPTION 

OF PREJUDICE.  

 

Standard of Review: 

The State has paid no attention to the “admonition” this Court issued in State 

v. Jonas, 904 N.W.2d 566, 575 (Iowa 2017)   An admonition is a warning.  The 

Court has been periodically re-issuing this warning for over a century now.  

State v. Teale, 154 Iowa 677, 682, 135 N.W. 408, 410 (1912)  The Jonas court 

quoted its refrain from State v. Teale, 154 Iowa 677, 682, 135 N.W. 408, 410 

(1912): 

“[W]e see no occasion in the ordinary administration of the criminal  
law in this state for the close rulings on the qualifications of  
jurors that are constantly brought to our attention. Although a  
ruling may be technically right, if it must be so doubtful as to  
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raise a fair question as to its correctness, it is far better to give  
the accused the benefit of the doubt, to the end that he and all  
other men may be satisfied that his rights have not been invaded.”  

 
Jonas, 904 N.W.2d at 575 

 

The Court then went on to sternly warn that it had reminded trial court 

judges of the foregoing quote from Teale in State v. Beckwith, 46 N.W. 2d 20, 23 

(Iowa 1951).  Further, the Court pointed out: “We repeated the admonition in State 

v. Williams, 285 N.W.2d 248, 267 (Iowa 1979). We again endorse it today.”  Jonas, 

Id.  (Opening Br. p. 18) 

​ After a century of discussion directed to preserving the fairness of the jury 

selection process, the Court added teeth to the warning by prescribing the process  

by which defense trial counsel can trigger a standard for presumption of prejudice:  

“[T]he defendant must specifically ask the court for an additional strike of a 

particular juror after his peremptory challenges have been exhausted. Where the 

defendant makes such a showing, prejudice will then be presumed.”  Jonas, 904 

N.W.2d at 583.  The State has conceded that Mr. Walker's defense attorneys 

properly preserved the record for the standard of presumption of prejudice, but 

does not mention that presumption. (Opening Br. 15-17) (State’s Br. 10-11)  
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Instead, the State focuses its argument on the claim that Judge McKeever did not 

abuse discretion in denying the motions to strike jurors Wilson and Lucore.   

​  

The Merits 

 The forever admonition this Court has emphasized and re-emphasized since 

early in the twentieth century must be viewed as an integral part of a review for an 

abuse of discretion.  The Court must consider whether the trial court exercised his 

discretion to proceed on the side of caution, to give the Defendant the benefit of 

doubt and advance the appearance of integrity to ensure that the rights of the 

Defendant and the rights of all people who come before the trial court “will not be 

invaded”.  Jonas, 904 N.W.2d at 575 

 

A. Potential Juror Wilson:  The State incorrectly characterizes the view Mr. 

Walker takes toward Ms. Wilson.  The State argued:  

 
Walker points to Wilson’s equivocal language as evidence  
of her lack of integrity. See Appellant’s Br. at 14, 23, 26–27.  
This ancillary point does not change the analysis, but in any  
event, the State views it quite differently.”   
(State’s Br. pp. 15-16)    

The State either does not understand the defense argument or has 

intentionally twisted it by 180 degrees.  In fact, Mr. Walker pointed out that Ms. 
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Wilson was forthcoming in bringing her hesitance to the forefront.  At pages 22-23 

of the opening brief, the defense stated:   

Ms. Wilson brought to the trial judge and counsel her  
concern that as facts or statements would begin to be  
revealed after trial commenced, the details of things she  
heard in the media would all resurface in her memory.   
. . . She could not tell the judge and counsel that things  
she heard outside of court would not enter into her decision- 
making process as a juror.  Specifically and flatly, Ms. Wilson  
said, “I'm not going to lie and say that.” (D0324, 8/27/24,  
Trial Tr. Vol. 1, pp. 115-119, L. 16-16) (Opening Br. 22-23) 

       

Mr. Walker was not suggesting Ms. Wilson was lying.  He pointed out that 

Ms. Wilson was standing her ground and telling the judge and counsel that she was 

“not going to lie”.  She could not promise anyone that extra-judicial facts or 

innuendo she heard from the media would not enter into her decision-making 

process as a juror. (Opening Br. p. 23)  The defense argument fully aligns with the 

State’s assessment:     

Wilson appears to the State as a cautious, thoughtful,  
careful person—not a liar. The reason her in-chambers  
discussion lasted ten pages, the State believes, is because  
she was so careful not to act more certain than she was.  
 
(State’s Br. p. 16) 
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In fact, that assessment of her character on this question is at the very core of 

Mr. Walker’s position that the judge abused discretion.  Again, Mr. Walker would 

agree with the State’s account in this regard: “Wilson was repeatedly asked if she 

could set aside what she had heard about the case, if she could act honestly, and so 

on.  In each instance, she responded that she ‘would hope’ so or ‘would think’ so.”   

Then the State quoted her answer to trial counsel’s question as to whether Ms. 

Wilson might make her decision on a verdict based on things she heard in the 

media.  That is when she answered:  

I hope not. I mean, I would hope I, I wouldn’t do that. I –  
I really hope I wouldn’t, but you can’t be – you know –  
I’m not going to lie and say that. You – you don’t know if  
you get influenced by things that – you see or hear, you know. 
(D0324, Tr. Vol. 1, p. 119, L. 9-16) 
 
(State’s Br. p. 16) 
 

​  
​ Knowing the foregoing, the State has refused to address State v. Neuendorf, 

904 N.W.2d 566 (Iowa 1993).  That case was cited in Jonas and pointed out in 

Appellant Walker’s opening brief herein.  Jonas, 904 N.W.2d at 574-575, (Opening 

Br. pp. 23-24)  In Neuendorf, this Court found that a prospective juror’s promise of 

“I’ll try” was an inadequate assurance that she would follow the judge’s jury 

instructions to decide the case only on the evidence presented. The juror had stated 

9 



that she knew the co-defendant had been found guilty by a jury, and that led her to 

believe the defendant in the trial where she was sitting “probably [was] equally as 

guilty”.   The juror stated it would be difficult to overcome her opinion of the 

defendant’s guilt.  She was not sure she could follow the judge’s instructions to set 

aside her preconceived opinion, but said, “I’ll try”.  The Neuendorf court agreed 

with the Court of Appeals that the motion to strike the juror should have been 

sustained.  The trial court had abused discretion.  Neuendorf, 904 N.W.2d at 46 

In his opening brief, Mr. Walker argued that the expression of “I’ll try” is 

fully equivocal to “I would hope so, but I'm not going to lie by saying I could or 

would”.   Promising to try to be fair and follow the court’s instructions is not good 

enough.  Ms. Wilson even resisted the pressure of the judge’s magic question.  In 

front of the juror Judge McKeever told defense counsel: 

[O]ne of the requirements of her is that if she's selected as  
a juror, she has to agree to decide the evidence in the 
courtroom versus the evidence -- or any other information.  
I haven't heard anyone ask that specific question yet. If you  
wanted to ask that question, then I'll consider the motion.  
 
(D0324, Tr. Vol. 1, p. 124, L. 1-12) 

  

Mr. Walker pointed out in his opening brief that the judge’s magic question 

attempt to rehabilitate the juror in that way was inadequate to overcome the juror’s 
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uncertainty about her ability to put extra-judicial facts out of her mind.  The juror’s 

answer to the judge’s magic question should not be given any weight because it 

was an inappropriate question. It was an abuse of discretion.   Still, the defense 

attorney perfectly explained that her answer to the magic question of “I would 

think so” was no different than all her other uncertain answers as to whether she 

would be able to follow the jury instructions. (Opening Br. 24-27)  The defense 

attorney made this argument on the Motion to Strike on whether the juror could be 

fair.   “[S]he's saying she thinks so, not that she definitely would be able to do that, 

and based on that, Your Honor, we'd still renew our challenge for cause.”   

Ms. Wilson did not even “agree” to follow the instructions as the judge had 

proposed and stated right in front of her.  She only said she would try.  The Jonas 

spoke to this very same situation: 

​ ​  
Our conclusion in this case is reinforced by the fact 
that even after the extensive colloquy with the court,  
the potential juror still continued to express his own  
concerns about his potential bias and ability to be fair  
and impartial. Under these circumstances, when the  
defendant moved to disqualify the potential juror for  
cause after the conclusion of the colloquy, the district  
court erred in refusing to disqualify him. We now turn 
to the question of prejudice.  Jonas, 904 N.W.2d  
at 575 
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The judge’s ruling that a prospective juror only needs to state “their best 

estimate as to what they'll be able to do” was in error in light of Neuendorf and 

Jonas, and in light of the totality of the voir dire of Ms. Wilson.  The bottom line is 

that Ms. Wilson said she would try to follow the rules, but she could not “agree” or 

promise that she would not use the out-of-court information she had heard.  Judge 

McKeever’s erroneous application of the law in overruling the motion was in 

violation of Jonas and Neuendorf.  An erroneous application of law is untenable 

and is an abuse of discretion. State v. Gordon, 921 N.W.2d 19, 24 (Iowa 2010) 

This Court must conclude Judge McKeever abused discretion in his ruling 

on Ms. Wilson, must presume prejudice, and must reverse Mr. Walker’s 

convictions for Murder in the First Degree and Going Armed with Intent in an 

order for a new trial.   

 

B. Potential Juror Lucore:   With the trial court’s refusal to dismiss Mr. Lucore, 

this Court must again ask the same question it has been asking for over a century in 

its analysis of abuse of discretion.  Why did Judge McKeever even risk and 

“threaten the validity of a criminal trial” by overruling the Motion to Strike ?   

Jonas, 904 N.W.2d at 575.   Way back in 1951, this Court made it clear: 
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​ ​ Confidence in the fairness and impartiality of each  
member of a jury, which shall be sworn 
to try a man on a charge involving his life or liberty,  
is of the greatest importance to the welfare of the state.  
Indeed, it is of such paramount importance to every citizen  
that the time and expense necessary to secure jurors as to  
whom no doubt may rightly exist is an insignificant  
consideration.’  Beckwith, 46 N.W. 2d at 238-239, affirmed  
in Jonas, 904 N.W.2d at 575 

 

The short summary of his second voir dire in chambers is that he had seen 

on his news service the evening after the first day of jury selection that Mr. Walker 

had pled guilty to the charge Felon in Possession of a Weapon.   The headline that 

“popped up” from a local television station said that Mr. Walker had pled guilty to 

Felon in Possession of a Weapon.  He had not read the article, just the headline. 

Mr. Lucore at first said he could remain fair and impartial  in light of his newly 

discovered information. But, he did later regress from the certainty of that 

statement.  (D0325, 8/27/24, Trial Tr. Vol. 2, pp. 37-38, L. 10-10) (Opening Br. pp. 

27-29, 34-35) 

 
​ Mr. Lucore surprised the prosecutor on the end of a line of questions where 

the prosecutor had been making headway in rehabilitating him from his exposure 

to the media headline: 
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PROSECUTOR:  Okay.   So it -- you wouldn't say, 

"I'm going to find him guilty because I know he was a felon 

in possession"? 

POTENTIAL JUROR LUCORE: No, I wouldn't. 

PROSECUTOR: And you're not going to let that sway 

your opinion as -- in regards to the other charges? 

POTENTIAL JUROR LUCORE:  No. I don't believe -- I 

mean, it all depends on what's presented in front of me, you 

know, but I'm -- at this point in time, no.   

(D0325, Tr. Vol. 2,  p. 38, L. 2-6, pp. 38-39, L. 25-8) (emphasis 

added)  

 

Mr. Lucore was admitting that a situation could arise during trial where the 

evidence presented might cause him to consider Mr. Walker’s previous status as a 

felon in his decision on the facts. 

​ The State has argued:  

As to Lucore, Walker advances a second theory. Walker asserts  
That denying his motion to strike Lucore for cause constitutes a 
breach of the court’s order on motions in limine, which prohibited 
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references “by the State and/or its witnesses” to Walker’s prior 
criminal history. See D0195, Walker’s Amended Motion in Limine  
at 1 (2/28/2024); D0324 at 24:1–7(court’s order granting motion  
on paragraph 1). As a technical matter, the State believes this 
argument lacks a legal foundation. “Violating a motion in limine”  
is not a proper basis for a challenge for cause under Iowa Rule of 
Criminal Procedure 2.18(5). Walker’s idea is that Lucore’s knowledge 
of the guilty plea runs afoul oIowa Rule of Evidence 5.404 as codified 
by the ruling on the motion in limine. See D0195 at 2 (citing Iowa R. 
Evid. 5.404); Iowa R. Evid. 5.404. But rules of evidence apply to 
evidence, and a prospective juror’s knowledge is not evidence.   
 
(State’s Br.  18-19) (Emphasis added)   

 

​ Again, the State has mischaracterized that part of Mr. Walker’s argument.  

The argument is that the ruling on Mr. Lucore flies in the face of Jonas and 

Beckwith in general.  Mr. Walker pointed out that  the technical nature of the 

objection again flies in the face of Jonas and Beckwith:   

“[W]e see no occasion in the ordinary administration of the  
criminal law in this state for the close rulings on the qualifi- 
cations of jurors that are constantly brought to our attention.  
Although a ruling may be technically right, if it must be so  
doubtful as to raise a fair question as to its correctness, it is far  
better to give the accused the benefit of the doubt, to the end  
that he and all other men may be satisfied that his rights have  
not been invaded.” Jonas, 904 N.W.2d at 575  quoting  
Beckwith, 46 N.W. 2d at 238-239  (emphasis added) ( 

 
​  
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Mr. Walker quoted this same foregoing passage in his opening brief.  He did  

did not argue that the judge’s ruling that found no cause to dismiss Mr. Lucore 

violated the judge’s own ruling on the Motion in Limine.  The argument is that the 

judge abused discretion in taking the risk of keeping a juror who admitted he had 

knowledge of facts the judge had already ruled should be excluded from the 

knowledge of jurors.  Mr. Walker’s argument was this: 

Why did Judge McKeever take the risk of a ruling that might  
be technically right, but wrong as a matter of fairness?  Why  
would the judge make the defense use a peremptory strike on  
a juror who has been so clearly tainted in light of the ruling on  
the Motion in Limine?  The judge did not have to find the  
newspaper headline would be unfairly prejudicial.  He only had  
to find there was a danger it would be. The juror told him there  
was a danger of that when he said his use of the media information 
depended on what evidence was put in front of him in the trial.  The  
judge did not have to decide what was technically right in making a 
ruling.  He needed to follow this Court’s instruction telling him that 
the proper exercise of discretion is in a ruling that does not invite a 
clear risk of unfairness.  (Opening Br. pp. 36-37) 

 

Just like his ruling on Ms. Wilson, the judge had heard prospective juror 

Lucore say he could not be sure he would not use improper extra-judicial, media  

information in reaching a verdict. “It all depends on what's presented in front of 

me, you know.” (D0325, Tr. Vol. 2,  p. 38, L. 2-6, pp. 38-39, L. 25-8) 
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 ​ This Court must conclude Judge McKeever abused discretion in his ruling 

on Mr. Lucore, must presume prejudice, and must reverse Mr. Walker’s convictions 

for Murder in the First Degree and Going Armed with Intent in an order for a new 

trial.   

 

II.  

THE TRIAL COURT ERRED BY REFUSING TO SUBMIT A PROPOSED 

JURY INSTRUCTION THAT WAS SUPPORTED BY COMMON LAW AND 

WAS NOT EXPLAINED IN OTHER INSTRUCTIONS, AND THE 

INSTRUCTION WAS REQUIRED TO BE SUBMITTED. 

 
 
Preservation of Error :  The State takes the curious position here of admitting Mr. 

Walker preserved error on the question of whether his proposed jury instruction 

should have been submitted to the jury, while maintaining Defendant did not 

preserve the question of whether this Court should adopt the Imperfect Defense 

Doctrine.  The instruction specifically asked the trial judge to adopt the doctrine 

with its wording and cited authority that recognizes the doctrine as a common law 

rule:   
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If you find that in the Defendant's mind the danger was actual,  
real, imminent or unavoidable; however, find that a reasonable  
person would not have believed there to be such a danger, then  
the Defendant did not act with malice as defined in Instruction  
No. ____.  

 
Authority: Rinehart v. Brewer, 561 F.2d 126 (8th Cir. 1977)  
In Re: Christian S., 872 P.2d 574 (Cal. 1994) [Contrary  
authority – State v. Cusic, [sic] 900 N.W.2d 616 (Iowa Ct. App 
2017)(unpublished)]  
 
(D0184, 2/11/24, Proposed Instructions, p. 47)   

 

The State then points out several times throughout its argument that the 

doctrine has not been adopted in Iowa.  Concepts of common law are adopted in 

this Court after a party first asks the trial court to adopt the common law.  There is 

no rule that requires a litigant to state in the trial court that his request is based on 

the intent to ask an appellate court to adopt the doctrine.  The Defendant need only 

make a request for the application of the common law.  Mr. Walker requested the 

trial court adopt the law and stated the common law doctrine in very clear 

language.  The defense cited case law.  The trial judge rejected the common law as 

“confusing”.  In ruling on the legal question of the validity of the common law 

question raised, the appellate courts necessarily rule on whether the law should 

have been, and should be, recognized and applied.  In order to find the trial judge 

erred, the appellate review must rule the trial judge was requested to act upon valid 
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law.  The breadth and future of the appellate ruling on the common law question is 

authorized and ingrained in the appellate court’s ruling. 

The State’s objection to preservation of error is self-contradictory: 

 
​ Walker “must rest on the exception taken.” State v. Willer,  

218 N.W.2d 605, 607 (Iowa 1974). Below, he argued the  
sufficiency of the evidence justified submission of the  
instruction and maintained the law supported submission.  
Cf., e.g., Alcala v. Marriott Int’l, Inc., 880 N.W.2d 699, 707  
(Iowa 2016) (“Iowa law requires a court to give a requested  
jury instruction if it correctly states the applicable law and is  
not embodied in other instructions.”). On appeal, he may assert  
those claims. He may not argue for the adoption of the theory 
underpinning his instruction when he did not do so below.  

 
​ ​ (State’s Br. 24) (emphasis added)   
 
 
​ In support of the proposed instruction, the defense cited three cases, none of 

which were Iowa Supreme Court cases.  He was asking the trial judge to adopt the 

Imperfect Defense Doctrine.  The doctrine is explained succinctly in In Re: 

Christian S., 872 P.2d 574, 575 (Cal. 1994), and the defense cited that case in the 

proposed instruction.  Judge McKeever found the doctrine would be confusing to 

the jury and rejected it.  Mr. Walker now asks this court to adopt the doctrine and 

reverse the trial court.  In recognizing that Mr. Walker raised the legal question 

now before this Court with his request for the jury instruction, the State’s cite to 
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State v. Willer, 218 N.W.2d 605, 607 (Iowa 1974), in the quoted part of its 

argument, above, only supports Mr. Walker’s argument.  The Willer case simply 

says that in order to argue error in the jury instructions in this Court, the proponent 

must first raise the error in the district court.   Likewise, the State’s cite to a civil 

case also misses the mark.  The State again posits: “An argument that was neither 

raised nor decided below is not preserved for this Court’s review.  See Meier v. 

Senecaut, 641 N.W.2d 532, 537 (Iowa 2002)”  The suggestion is that Mr. Walker 

did not tell the trial court that he was going to ask this Court to adopt a common 

law legal doctrine, and that failure keeps this Court from doing so.  The Meier case 

addressed the former Rule 179(b), I.R.Civ.P., which is now Rule 1.904(2).  The 

Meier court made this clear:   

Our preservation of error doctrine requires a party to make a  
request for a ruling, and rule 179(b) establishes a procedure  
to use under some circumstances to make the request. However,  
rule 179(b) only establishes a procedure, not a substantive  
principle of preservation of error. The inapplicability of the rule  
in some cases does not impact the applicability of the preservation  
of error doctrine to all cases.  
 
Meier, 641 N.W.2d at 538-539 

 
 

​ In clarifying Willer and Meier, this Court explained the difference between 

failing to raise an error in the district court and failing to raise the legal fine points 
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of the error raised in the district court.  In State v. Scheffert, 910 N.W.2d 577 (Iowa 

2018), the Court held that it could consider the applicability of a statute that the 

State had not raised in the district court or in course of the appeal until it filed its 

Petition for Rehearing.  In doing so, this Court added its footnote 4: “This is not a 

situation in which the State failed to make an argument at the district court. Rather, 

it is a situation in which the State made the proper general argument at the district 

court, but we failed to apply a relevant statute.  Scheffert, 910 N.W.2d at 586.  In 

other words, once a party makes its argument for error in the trial court, the 

Supreme Court is authorized to expand the ruling on the error in any way it sees fit, 

according to applicable law.     

The Merits​  

As mentioned above, Judge McKeever rejected adoption of the Imperfect 

Self-Defense Doctrine because he believed it was confusing in light of the statutory 

Justification defense that was going to be explained to the jury.  (D0326, Tr. Vol 6, 

p. 21, L. 14-19)   The State devotes a few pages of its brief to argue that the 

submission of both the Justification Defense and the Imperfect Self-Defense would 

have been “misleading and confusing” for the jury.  (State’s Br. pp. 28-30) 

The doctrine could easily have been explained to the jury with the 

instruction the defense proposed. The distinction between the self-defense 
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explained in the Justification instruction and the Imperfect Self-Defense was 

spelled out right in the proposed instruction: “If you find that in the Defendant's 

mind the danger was actual, real, imminent or unavoidable; however, find that a 

reasonable person would not have believed there to be such a danger, then the 

Defendant did not act with malice as defined in Instruction No. _[20]_.”   (D0184, 

2/11/24, Proposed Instructions, p. 47) (emphasis added)   

Reconciliation and logical consistency in submitting both the Justification 

and Imperfect Self-Defense instructions to the jury is actually quite simple and 

easily explained to a jury.  If Mr. Walker reasonably believed the action he took in 

shooting Mr. Barnes was necessary to prevent imminent harm to himself from the 

unlawful use of force, then his action was justified and he must be acquitted of 

murder. (D0278, 3/13/24, Jury Instruction No. 45, at pp. 47–48).  If the jury found 

a reasonable person could not believe it was necessary for Mr. Walker  to take that 

action, then the jury would consider the Imperfect Self-Defense in determining 

whether he acted with malice: “If you find that in the Defendant's mind the danger 

was actual, real, imminent or unavoidable; however, find that a reasonable person 

would not have believed there to be such a danger, then the Defendant did not act 

with malice as defined in Instruction No. 20”.  If the jury found Mr. Walker did not 

act with malice aforethought, then they could not find him guilty of First or 
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Second-Degree Murder.  They would go on to consider the lesser offenses of 

Voluntary and Involuntary Manslaughter. (D0278, Jury Instructions No’s. 19, 27, 

29, and 32, at pages 21, 29, 31, 34)  There would be no confusion caused by 

submitting both defenses to the jury.  Like all jury instructions, counsel for the 

parties would explain the operation of the proposed instruction to the jury.  

(Opening Br. pp. 44-49) 

The State argues that “the task of creating new defenses is for the legislature, 

which has thus far acquiesced to the Court of Appeals’ unpublished decisions 

rejecting the theory”.  (State’s Br. p. 30)   The suggestion is fully unfounded under 

Iowa law.  The Imperfect Self-Defense creates a qualifier on the definition of 

malice aforethought.  Its adoption would not require the legislature to modify any 

statutes.  Malice aforethought is not defined by statute in this state.  It is a product 

of this Court’s case law, not statutory law.  State v. Green, 896 N.W.2d 770, 780 

(Iowa 2017) 

Finally, the State argues there was insufficient evidence to support a basis for 

the proposed jury instruction because Barnes was unarmed, and he was being 

removed from the area by a security guard. (State’s Br. 33)  The State leaves out 

key facts that were before the jury.  Mr. Barnes would not necessarily know 

whether Barnes had a gun or not. He would have good reason to believe Barnes 
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was armed.  Mr. Walker’s girlfriend, Alexandra, testified to the jury that Barnes 

had previously pointed a gun at her and Mr. Barnes when they had just happened to 

be driving on the same busy street. (D0332, 8/27/24, Trial Tr. Vol. 5, pp. 173-179, 

L. 13-5)   A Cedar Rapids police officer testified that Barnes was then driving 

slowly past Alexandra’s house shortly thereafter, as the officer was taking 

Alexandra’s statement on that incident in response to her 911 call.   (D0332, 

8/27/24, Trial Tr. Vol. 5, pp. 173-179, L. 13-5)   (D0332, 8/27/24, Trial Tr. Vol. 5, 

pp. 37-38, L. 12-18, pp. 189-191, L. 13-10) 

Marcus Johnson was the security guard who was trying to escort Barnes out 

of Cocktails and Company on the night in question.   He put Barnes in “a kind of 

bear hug”.   He was verbally trying to calm Barnes down and  move him out of the 

tavern.  Johnson believed he had a secure hold on Barnes, but Barnes was able to 

pull away and tried to re-engage in the altercation with Mr. Walker, trying “to get 

back to fighting”.  Mr. Johnson said it was just a second later that he heard a 

gunshot ring out. (D0329, Tr. Vol. 3, pp. 100-103, L.3-25)  The Court will “give 

the evidence the most favorable construction it will bear in favor of supporting the 

instruction”.  Alcala v. Marriott International, 880 N.W.2d 699, 716 (Iowa 2016) 

There was certainly sufficient evidence submitted to the jury to support the 

reasonable inference that Mr. Barnes feared for his safety at the time the shooting 
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occurred.  The facts certainly supported submission of the Imperfect Self-Defense 

instruction to the jury.  For the trial court’s refusal to correctly instruct the jury, this 

Court will “presume prejudice and reverse unless the record affirmatively 

establishes there was no prejudice”.  State v. Hanes, 790 N.W.2d 545, 550-551  

(Iowa 2010)  The record does not establish that there was no prejudice. 

 

CONCLUSION 

The Court should reverse both of the jury verdicts on the trial court’s failure 

to grant the defense Motions to Strike for Cause one or both of the  jurors.  Failing 

that, the Court must reverse the conviction for Murder in the First Degree for the 

judge’s failure to submit the proposed jury instruction to provide the jury an 

opportunity to consider the Imperfect Self-Defense Doctrine. 

 

/s/  Kent A.Simmons 

                                                                                  ​       PO Box 594 
                                                                                         Bettendorf, IA 52722 
                                                                                         (563) 322-7784 

                 ttswlaw@gmail.com   
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