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FACTUAL CORRECTIONS

Appellee asserts that Noll was “driving along the center line,”
“traveling ten miles per hour under the speed limit,” and weaving in his lane.

Appellee’s Br. at 6. The district court initially found:

It appears Noll’s vehicle drifts between the center
line and outside fog line of the roadway. He may
have on a couple of occasions briefly ridden the
center line but the Court could not observe from the
video, any instance where he crossed the center line
into oncoming traffic but for when he makes the left
turn into the private drive where he is stopped.

DO0031 at 2.

After remand, the district court apparently disclaimed its prior observations,
claiming now that Noll “was driving erratically.” DO0095 at 1. The court
did not mention Noll’s speed. Referring to “drifting” as “weaving”

overstates the record.



ARGUMENT

I. NOLL WAS NOT SEARCHED INCIDENT TO
ARREST

a. The State Concedes That It Did Not Argue Search
Incident to Arrest Below.

Appellee asserts that “[t]his Court may affirm a suppression ruling on
any ground that appears in the record, even if it was not urged below.”

Appellee’s Br. at 10.

Fair enough, but the problem is that the ground (SITA) did not appear
in the record. The State cedes that it raised the argument for the first time
on appeal. Appellee’s Br. at 10. (“[T]he search-incident-to-arrest doctrine
was not advanced by the State in the district court.””) Rather than affirming
on a preserved basis or declining to reach a new one, the Court of Appeals in
23-1853 remanded and invited the district court to build a new record to

support a theory the State had waived.
That was improper.

b. SITA Requires Custodial Arrest, Not Post Hoc
Probable Cause.

Ultimately, the State rests its position on the claim that “probable
cause existed for the arrest at the time of the search [ ... ].” Appellee’s Br.
at 16. But Appellee conflates two very different concepts: probable cause

for an arrest in the abstract, and a lawful search incident to a custodial
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arrest that actually occurred. The State argues that the former exists. The

problem is that SITA requires the latter.

A search incident to arrest (“SITA”) requires precisely what its name
implies says: a custodial arrest, either preceding or occurring substantially
contemporaneously with the search. United States v. Rabinowitz, 339 U.S.
56, 60 (1950) (overruled on other grounds, emphasis added) (“[A] search
without warrant incident to an arrest is dependent initially on a valid
arrest.”’) The officer must actually be arresting someone for something. It
1s not permissible to search someone, discover contraband, then decide to
arrest, later justifying the search by pointing to what it turned up. That

sequence defeats the purpose of this exception to the warrant requirement.

Rather than identifying any actual arrest that justified the search, the
State devotes most of its brief to building alternate paths to probable cause—
arguing that Walker could have arrested Noll for marijuana OWI, marijuana
possession, or an open container violation. See Appellee’s Br. at 16, 20.
That argument misses the point. The question isn’t whether Walker might
have had authority to arrest Noll for some other offense. The question is
whether the officer did arrest him before or during the search, such that the
search was incident to that arrest. He didn’t. The arrest came after — and

was based on — the search.



SITA cannot be invoked after the fact to paper over an
unconstitutional search. The State’s post hoc theorizing is not a substitute

for constitutional compliance at the time of the intrusion.

i. No Probable Cause Existed to Arrest Noll
for Marijuana Possession

The State claims Deputy Walker had probable cause to arrest Noll for
marijuana possession based on the alleged odor of marijuana in the truck and
on Noll’s driving behavior. Appellee’s Br. at 15-16. Neither allegation,

alone or in combination, supports that conclusion.

1. Walker’s Testimony Was Unqualified
and Unsupported

Walker claimed Noll’s truck smelled like marijuana. He did not claim

that Noll’s person smelled like marijuana. He found no marijuana in the

vehicle or on Noll’s person. Later testing revealed no marijuana
metabolites. There was no paraphernalia, no admission, and no other
evidence suggesting use or possession. There was no marijuana and no

corroboration of Walker’s claims.

The State leans on State v. Watts, 801 N.W.2d 845, 854 (Iowa 2011)
for the idea that a “trained officer’s detection of a sufficiently distinctive
odor” can support probable cause. Appellee’s Br. at 15-16. But Watts is

about probable cause to search, not to arrest. And even if Watts applies here,



it would still require evidence that Walker was “qualified to know the odor.”
Watts, 801 N.W.2d 845 at 854 (quoting Johnson v. United States, 333 U.S.

10, 13 (1948)).

The State did not suitably establish that Walker was qualified to
identify marijuana odor. Its claim that Walker “explained” residual odor and
that his that his training and experience enabled him to distinguish marijuana
from other smells (Appellee’s Br. at 19) is somewhat overstated. Walker
testified that, based on unspecified “training and experience,” he believed he
could distinguish marijuana from cow manure. D0070, Tr. of Mot. to Supp
at 10:8-13. He gave no details regarding relevant coursework, certifications,
or marijuana-specific instruction. Nothing in his testimony satisfied the
standard in Watts or demonstrated that he was qualified to reliably identify

marijuana odor for purposes of probable cause.

When asked why a vehicle might smell like marijuana even if none is
found, Walker responded: “[1]t’s referred to as residual odor, which can be
very common in the cloth inside vehicles [ ... ].” D0070, Tr. of Mot. to
Supp at 32:12-15. The district court overruled Noll’s foundation objection,
and Walker never explained what “residual odor” meant, how long it lasts,
what it indicates, or how he was qualified to detect or interpret it. He

offered no testimony linking his claim to any recognized standard,
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methodology, or training. Instead, he essentially testified that “anything that

9 6.

can hold any type of odor” “very common[ly]” smells like marijuana,' even

when no marijuana is present. That testimony undercuts the State’s

assertion that the alleged odor contributed to probable cause for an arrest.

2. The Alleged Odor Did Not Support
Probable Cause to Arrest Noll

Even if this Court accepts Walker’s claim that Noll’s truck smelled

like marijuana, that observation did not yield probable cause to arrest Noll.
Probable cause to search is not the same as probable cause to arrest:

Probable cause to search [ . . . ] exists where in view
of the totality of the circumstances, there is a fair
probability that contraband or evidence of a crime
will be found in a particular place.

Contrastingly, the inquiry for probable cause to
arrest is whether the facts and circumstances within
a law enforcement officer’s knowledge are

Q: Could you tell us -- or help explain to us why a
vehicle might smell like marijuana but not have
marijuana in it?

[...]

The Witness: It’s referred to as residual odor, which
can be very common in the cloth inside vehicles, on
a subject’s clothing. Basically anything that can
hold any type of odor.

D0070, Tr. of Mot. to Supp at 32:5-15
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sufficient to warrant a prudent [police officer] in
believing that [the suspects] had committed or
[were] committing an offense.

State v. Stevens, 970 N.W.2d 598, 604 (Iowa 2022)
(some citations and punctuation omitted, spacing
added for clarity).

Stevens, 970 N.W.2d 598 at 604 affirms that “probable cause to
support a warrantless arrest [ . . . ] keeps the focus on the person to be
arrested, not the place to be searched.” Id. Presence in a marijuana-scented
truck does not warrant a prudent person in believing that a person presently
possesses marijuana. Walker’s uncorroborated claim that Noll’s truck
smelled like marijuana, followed by a fruitless search, did not justify
arresting Noll. See also United States v. Di Re, 332 U.S. 581, 587 (1948)
(“We are not convinced that a person, by mere presence in a suspected car,
loses immunities from search of his person to which he would otherwise be
entitled.”); Ybarra v. Illinois, 444 U.S. 85, 91 (1979) (“[P]robable cause | . .
. ] to search the premises where the person may happen to be” is not
probable cause to search the person); Br. of Appellant in 23-1853 at 50-51

(spacing added for visual clarity):

But even assuming, arguendo, that on May 3, 2022,
Mr. Noll’s truck reeked like a Deadhead in a field
of moss phlox, that could not could justify Deputy
Walker’s decision to search Mr. Noll’s person
without a warrant.

12



The “automobile exception” permits a probable
cause search of a vehicle when there is probable
cause believe “that [the wvehicle is] carrying

contraband or illegal merchandise.”  State v.
Derifield, 467 N.W.2d 297, 300 (Iowa Ct. App.
1991).

Mr. Noll is not a vehicle. “It has long been the law
that probable cause to search a car does not justify
the search of a passenger.” State v. Stevens, 970
N.W.2d 598, 603 (Iowa 2022) (citation omitted,
emphasis in original); Wyoming v. Houghton, 526
U.S. 295, 303 (1999) (discussing “the unique,
significantly heightened protection afforded against
searches of one’s person.”); [Collins v. Virginia,
584 U.S. 586, 594 (2018))] (“[T]he scope of the
automobile exception extends no further than the
automobile itself.””); Coolidge v. New Hampshire,
403 U.S. 443, 461 (1971) (“The word ‘automobile’
i1s not a talisman in whose presence the Fourth
Amendment fades away and disappears.”)

3. Noll’s Driving Did Not Suggest
Marijuana Possession

Appellee offers, without apparent support, that Noll’s driving
somehow yielded probable cause for a marijuana possession arrest. The
record is devoid of support for this claim. Accordingly, neither the alleged
truck odor nor the license plate light nor the combination thereof gave rise to

probable cause to arrest Noll for marijuana possession.
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ii. No Probable Cause Existed to Arrest Noll
for Operating While Intoxicated by
Marijuana.

Appellee also contends that the truck’s alleged marijuana odor,
combined with Walker’s observations of Noll’s driving, created probable
cause to arrest Noll for operating while intoxicated. Appellee’s Br. at 16.

The record does not support that conclusion.

Walker never claimed that Noll exhibited red eyes, lethargy, impaired
coordination, slowed speech, or any of the stereotypical indicators of
marijuana intoxication. Driving with an improper license plate light is not a
sign of marijuana use. Walker was not a drug recognition expert, did not
administer field sobriety tests, and never claimed to suspect marijuana

intoxication.

Nor did Noll’s driving supply probable cause. “Drifting” within a
lane does not create even reasonable suspicion of criminal activity. See
State v. Otto, 566 N.W.2d 509, 510 (Iowa 1997) (weaving within a lane does
not create reasonable suspicion for a stop); State v. Tague, 676 N.W.2d 197,
205 (Iowa 2004) (“any vehicle could be subject to an isolated incident of
briefly crossing an edge line of a divided roadway without giving rise to the
suspicion of intoxication or fatigue”); State v. Murphy, 978 N.W.2d 104

(Iowa Ct. App. 2022) (no reasonable suspicion where a vehicle briefly drove
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on the fog line and shoulder); State v. Dexter, 807 N.W.2d 158 (Iowa Ct.
App. 2011) (no reasonable cause where the driver “weaved slowly and
gently from right to left” four to five times and hugged the center line “at a
couple of points [ . .. ].”); State v. Boley, 699 N.W.2d 685 (Iowa Ct. App.
2005) (no reasonable suspicion where the driver made a “wide but legal”
turn, “drift[ed] slowly” within its lane, twice came close to the curb, and

briefly slowed at a green light).

Although the district court, on remand, characterized Noll’s driving as
“erratic,” that finding is contradicted by both the objective video and the
district court’s own prior order. Compare D003 1 at 2 (finding that Noll
drifted between the center line and outside fog lane but did not cross the
center line except to turn) with D0095 at 1 (claiming on remand that Noll
“was driving erratically.”) The district court’s post hoc “fact-finding” on
remand is contradicted by the objective video and does not merit deference.
In any event, nothing in the record suggests that Walker believed marijuana
use causes the driving behavior he described; Walker was plainly not

arresting Noll for marijuana OWI.
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ili. No Probable Cause Existed to Arrest Noll
for an Open Container Violation

Appellee argues that “Noll had an open container of alcohol in the
front cup holder™ (Appellee’s Br. at 8), that “Iowa law permits an arrest for
this offense” (id. at 20), and that “Noll’s complaints about whether the beer
can was empty or not do not move the probable-cause-to-arrest needle.”

(Id.) That is not correct.

As previously noted, Walker observed that the can in question was dry
and empty. See Appellant’s Br. at 15-16; Walker BWC at 01:24.> Walker

never claimed and the State does not endeavor to argue otherwise.

Iowa Code § 321.284(1) prohibits only containers “containing” — in
the present tense — an alcoholic beverage. A beverage, by definition, is a
liquid. See Iowa Code § 123.3(3) (““Alcoholic beverage’ means any
beverage containing more than one-half of one percent of alcohol by volume
including alcoholic liquor, wine, and beer.”); State v. Romer, 832 N.W.2d
169, 176 (Iowa 2013) (citation omitted) (“We give words their ordinary and

common meaning by considering the context within which they are used,

2 Perhaps immaterially, the can was located in a recessed dash area, not in a
“cup holder.” See Walker BWC at 01:24.

3 All video times approximate.
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absent a statutory definition or an established meaning in the law.”);
Merriam-Webster, Beverage, https://www.merriam-
webster.com/dictionary/beverage (last visited Sept. 25, 2025) (defining

“beverage” as “a drinkable liquid.”)

A dry can cannot “contain” a liquid. The presence of any liquid,
including a beverage, eliminates dryness. Accordingly, a dry beer can is

never a prohibited “open container” under lowa Code § 321.284(1).

Because Walker knew the can was dry and empty, he lacked
probable cause to believe it violated lowa Code § 321.284(1). The State’s
position that Walker had probable cause to arrest Noll for an open container
offense notwithstanding his undisputed knowledge that the can was dry
appears disingenuous. Any suspicion of an open container violation
dissipated well before Noll was arrested. Walker plainly did not search Noll

incident to an open container arrest.

iv. Even if Probable Cause Existed for Another
Offense, Noll Was Arrested Only After—and
Because of—the Second Search

Appellee’s brief sidesteps that probable cause to arrest is not an arrest.

“Probable cause to arrest a person,” standing alone, is emphatically not a
recognized exception to the warrant requirement. Knowles v. lowa, 525

U.S. 113, 116-19 (1998) makes very clear that a valid SITA requires an

17



actual custodial arrest. A citation supported by probable cause is not

enough. See id. It follows that speculative, unexecuted, post hoc “probable
cause” without citation is not enough either. Appellee cites no authority to

the contrary and does not address the controlling rule.

Walker was required to inform Noll of the reason for his arrest. See
Iowa Code § 804.14(1) (““A person making an arrest must inform the person
to be arrested of [ . . . ] the reason for arrest [ ... ].”) And he did: Walker
told Noll he was being arrested “because you got meth in your pocket.” See
Walker BWC at 15:50; Appellant’s Br. at 10; D0O070, Trans. of M. to
Suppress at 10:25-11:9 (11/17/2022) (Walker testified that “[u]ltimately][,]

[Noll] was placed under arrest for the possession of methamphetamine.”)

The record is clear: Noll was arrested for the meth discovered in the
search the State now tries to justify as incident to probable cause for some

other offense. That revisionist theory contradicts both the facts and the law.

II. THE PAT-DOWN LACKED LEGAL
JUSTIFICATION AND PROLONGED THE STOP

Appellee claims that “[t]he pat down of Noll did not unreasonably
prolong the stop” (Appellee’s Br. at 20) and that “ask[ing] Noll to step out of

the truck and patt[ing] him down before searching his truck and, ultimately,

18



his person” “did not prolong the stop beyond what was reasonably necessary

to complete the mission of the stop.” Id. at 22.

This misunderstands the law. As Appellant has already explained, the
stop must end once the tasks tied to the traffic violation are (or reasonably
should have been) completed. Any extension beyond that point is unlawful
unless independently justified. See Rodriguez v. United States, 575 U.S.
348, 354-55 (2015); State v. Coleman, 890 N.W.2d 284, 301 (Iowa 2017);
State v. Arrieta, 998 N.W.2d 617, 621-22 (Iowa 2023). There is no such
thing as a “reasonable” extension without lawful cause. Arrieta, 998
N.W.2d at 621 (“[E]ven de minimis extensions of traffic stops are

unacceptable under the Fourth Amendment.”).

a. The State Fails to Identify a Valid Basis for the
Terry “Frisk”

The State identifies no lawful cause for prolonging the stop to conduct
either the initial pat-down or the later search of Noll’s person. Instead, it
offers a post hoc patchwork of rationalizations that conflict with the record

and controlling law.

First, Appellee suggests that the extension was justified because “the
deputy suspected Noll was impaired [ ... ].” Appellee’s Br. at 21. But the

record reflects no OWI investigation: no field sobriety tests, no breath
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testing, and no effort to assess impairment. The illegal pat-down and
warrantless search of Noll’s person were not legitimate tools for

investigating suspected impairment.

Next, the State cites the odor of marijuana. Appellee’s Br. at 21-22.
But Walker never claimed that Noll himself smelled of marijuana, only that
the truck smelled. Even if he had, Walker could not have legally patted Noll
down without specific, arguable facts suggesting Noll was armed and
dangerous. Terry v. Ohio, 392 U.S. 1, 24-25 (1968). Nor was he justified in
searching Noll’s person without a warrant or an applicable exception. See
Coolidge v. New Hampshire, 403 U.S. 443, 454 (1971) (citations omitted)
(The “most basic constitutional rule” is that warrantless searches are per se
unreasonable unless justified by a recognized exception to the warrant

requirement.).

Finally, the State invokes what it persists in calling an “open
container.” Appellee’s Br. at 22. But this is a red herring. Walker had
already observed that the can was empty and not a violation. See supra.
That issue was resolved. Even if an open container could somehow justify a
pat-down or a warrantless search of Noll’s person — which it cannot — it was

clearly not the justification for either extension here.
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CONCLUSION

The State did not argue search incident to arrest below, and the record
did not support a finding that Noll was searched incident to any lawful

arrest. Remand was improper.

Even if this Court reaches the merits, the record does not support the
State’s theory. The search was not substantially contemporaneous with a
custodial arrest; it preceded and produced the basis for Noll’s arrest. Walker
lacked probable cause to arrest Noll for any offense other than possession of
methamphetamine discovered during the search. But even if probable cause
for some other offense had existed, it would not have justified a warrantless
search without an actual custodial arrest. Knowles is very clear: probable
cause alone, without an arrest, does not justify a search incident to arrest.
The search of Noll’s person violated both the Fourth Amendment and

Article I, Section 8 of the Iowa Constitution.

Nor did the pat-down comply with Terry. The State identifies no
articulable facts suggesting Noll was armed and dangerous. The pat-down,
like the later search, was unsupported and unlawful. Both searches illegally

prolonged the stop.
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Because the search of Noll’s person was unconstitutional, all fruits of
that search should have been suppressed. The district court’s order denying
suppression must be reversed. Appellant respectfully requests that this
Court reverse and remand with instructions to suppress all evidence arising

from the unlawful search of Mr. Noll’s person.
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