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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

I. Whether the court abused its discretion in denying
motions to strike two prospective jurors.

II. Whether the court erred in declining to submit a jury
instruction on imperfect self-defense.



ROUTING STATEMENT

Walker asks for retention so the Supreme Court can “approve and
adopt” the doctrine of imperfect self-defense. Appellant’s Br. at 7. For
several reasons, the State believes transfer to the Court of Appeals is
appropriate. For one, the issue is unpreserved, so this case is not an
appropriate vehicle for discussion thereof.

Second, the law in this area is clear. In recent years, the Iowa Court of
Appeals has held several times that imperfect self-defense is not the law in
Iowa. See, e.g., State v. Gomez-Rodriguez, No. 06-0527, 2007 WL
1688987, at *2 (Iowa Ct. App. June 13, 2007). Those holdings have not
been disturbed by the legislature, suggesting acquiescence. See State v.
Erlbacher, No. 22-0299, 2023 WL 8447939, at *3 (Iowa Ct. App. Dec. 6,
2023); State v. Irving, No. 14-1479, 2015 WL 5965171, at *7 (Iowa Ct. App.
Oct. 14, 2015). The principle has been enunciated. See Iowa R. App. P.
6.1101(2)(f).

Finally, creating a new defense should be left to the legislature. See
State v. Khourt, 503 N.W.2d 393, 395 (Iowa 1993) (“If extreme emotional
disturbance is to become a part of our law, it should be by act of the
legislature.”); see also People v. Reese, 815 N.W.2d 85, 99 (Mich. 2012);

State v. Buchanan, 431 N.W.2d 542, 549 (Minn. 1988) (rejecting similar




argument and “resist[ing] the invitation to fashion a new defense which the
legislature has not seen fit to mandate”).

The Court should transfer this matter to the Court of Appeals for
application of existing legal principles. Iowa R. App. P. 6.1101(3).

NATURE OF THE CASE

Following a jury trial, Duval Walker, Jr., was convicted of murder in
the first degree and going armed with intent. Do307, Order of Disposition
at 1 (7/5/2024). Additionally, he pled guilty to being a felon in possession
of a firearm. Id.; see also D0207, Waiver of Rights and Plea of Guilty at 1—8
(3/5/2024). The Honorable Kevin McKeever presided over the trial and
sentencing. See D0307 at 4. Walker now appeals.

STATEMENT OF THE FACTS

A brief discussion of the facts may prove helpful, notwithstanding the
narrow issues on appeal. On St. Patrick’s Day, 2023, Duval Walker was at a
Cedar Rapids bar, Cocktails. D0329, Trial Tr., vol. 3 (3/7/2024), at 96:9—
20. There he encountered Cameron Barnes. See id. at 66:17—67:18

(identifying relevant parties in Exhibit 6); Do282, Exh. 6, Pool Hall Video

at 11:03:40 p.m (3/13/2024).1

t Each video exhibit contains two videos, each of which has an unwieldy
file name. The State wishes to avoid citing such unwieldy names and
additionally fears that citing to internal time stamps across two videos per
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Barnes and Walker ran in the same circles. A year prior, Barnes had
antagonized Walker by flashing a gun at him and his then-girlfriend. See
Do0332, Trial Tr., vol. 5 (3/11/2024), at 176:6—179:25. At Cocktails, Barnes
made no effort to speak to Walker. See D0323, Trial Tr., vol. 4 (3/8/2024),
at 98:3—102:13 (narrating Barnes’s actions after entering the bar). But
Walker confronted Barnes by the bar’s pool tables. D0282 at 11:03:40
p.m.—11:04:19 p.m. Barnes’s friend, Demarrio Gibson, stood nearby. Id. (in
green “Champion” sweatshirt); Do329 at 66:20—-23.

After verbal confrontation apparently failed to achieve his aims,
Walker swung at Barnes. D0282 at 11:04:20 p.m. A fight broke out. Id.
Gibson punched Walker and wielded a pool cue. Id. at 11:04:20 p.m.—
11:04:34 p.m. A security guard, Marcus Johnson,? stepped in to break up

the fight. D0329 at 100:14—25. He grabbed Barnes in a hold. Id. As he was

exhibit invites potential confusion. To avoid these issues, the State will cite
to the actual time, which is displayed in the upper right corner of each
video.

2 Johnson was by the bar’s entrance just a minute prior, but he had been
dispatched to the pool hall to tend to another patron. Do329 at 97:14—
09:11. As he was situating that patron on a bar stool, Walker punched
Barnes. Id. at 99:12—100:13. Johnson’s path across the bar is captured on a
series of surveillance cameras. See id. at 97:14—21, 101:14—19 (describing
his outfit); Do284, Exh. 8, Entrance Video at 11:03:00 p.m.—11:03:26 p.m.
(3/13/2024); D0285, Exh. 9, Darts Video at 11:03:28 p.m.—11:03:33 p.m.,
11:04:46 p.m.—11:04:54 p.m (3/13/2024); D0287, Exh. 76, Pool Rear View
Video at 11:03:36 p.m.—11:04:49 p.m. (3/13/2024).

9



doing so, though, he heard someone else exclaim, “He has a gun!” Id. at
120:13—25. Walker had retrieved a gun that had fallen to the floor behind a
Dakota “DK” Moser, who was assisting Walker in the fight. D0282 at
11:04:41 p.m.—11:04:43 p.m.; D0323 at 104:17-106:8; D0332 at 13:20—
14:9, 111:15—112:5, 161:12—162:11; D0229, Exh. 29, Photo at 1 (3/11/2024);
Do0230, Exh. 30, Photo at 1 (3/11/2024). Johnson got out of the way, and in
that moment, Walker charged Barnes and shot him. See D0285 at 11:04:50
p.m.—11:04:56 p.m. Barnes was unarmed that night at the bar. Do329 at
72:7—15, 124:5—-10, 199:22—24; D0323 at 18:22-19:3; D0332 at 161:9—-16.
Gibson saw Walker “kill[] [his] friend.” D0329 at 82:16—18.

Walker, in a series of phone calls, announced what he had done. See
generally D0286, Exh. 19A (3/13/2024). Law enforcement officers were
able to locate and arrest him. See D0323 at 81:4—10. These charges
followed. Before trial, Walker pled guilty to the possession charge. Do207
at 1-8.

ARGUMENT

The district court did not abuse its discretion in denying
motions to strike two prospective jurors.

Preservation of Error

Walker moved to strike two prospective jurors. The court denied his

motions. Later, Walker used two peremptory strikes on the two jurors, and

10



identified two other jurors he would have struck had more strikes been
available to him. The State does not contest error preservation.

Standard of Review

The rulings on Walker’s challenges for cause are reviewed for abuse of
discretion. State v. Jonas, 904 N.W.2d 566, 570—71 (Iowa 2017). “The
district court is vested with broad discretion in such rulings.” Id. at 571. The
district court’s findings are “based upon determinations of demeanor and
credibility that are peculiarly within a trial judge’s province.” Wainwright
v. Witt, 469 U.S. 412, 428 (1985).

Merits

Walker asserts the court improperly denied his motion to strike two
jurors for cause: a Ms. Wilson and a Mr. Lucore. Both jurors had been
exposed to some pretrial publicity. Lucore also learned that Walker pled
guilty to being a felon in possession of a firearm. Walker moved to strike
both jurors. The court denied those motions. A discussion of voir dire
follows.

Wilson indicated she had heard something about this case, and she
was called into chambers to discuss it. She stated, “It was basically all over
the news. A person was Kkilled in an altercation in a crowded bar.” Do324,

Trial Tr., vol. 1 (3/5/2024), at 115:19—21. Upon further questioning across
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nearly ten pages of trial transcript, Wilson was unable to recall additional
details of the crime. See generally id. at 115:5—125:9. In fact, what little she
did recall—that there was a female victim—does not align with the facts of
this case. See id. at 122:11—15. Rather, Wilson was concerned that, “when
they start talking about the case, it would come back, because it was all over
the news.” Id. at 116:4—5. She compared her concerns to the experience of
watching a movie or reading a book one has forgotten previously watching
or reading. Id. at 116:22—24, 117:25—118:4. She also said she had not
formed an opinion on guilt or innocence. Id. at 117:15—18. And she told the
court she “would hope” or “would think” she would be able to base her
verdict only on what she heard in the courtroom, because she thought of
herself as “an honest, fair person.” Id. at 118:8-15, 124:15-19; see also id. at
119:12—16, 120:16—121:4. After speaking with Wilson, the defense moved to
strike her for cause. Id. at 121:5-10, 123:16—124:5, 124:21—24. That motion
was denied. Id. at 124:25-125:8.

Lucore likewise was called into chambers for further discussion after
indicating he had heard something about the case on day one of voir dire.
He remembered seeing a headline about the case, but he did not remember
any details beyond there being a shooting at a particular bar. Id. at 129:6—

23. He stated he would be able to base his verdict solely on the evidence

12



presented at trial. Id. at 129:24—130:2. He said he could be fair and
impartial to the State and to Walker. Id. at 130:7—-10, 131:21—24. Following
that discussion, there was no motion to strike.

On day two, however, Lucore again indicated he had heard
something—something new overnight. Do325, Trial Tr., vol. 2 (3/6/2024),
at 37:1—2. He saw a headline “in regards to the defendant pleading guilty to
a charge” of felon in possession of a weapon. Id. at 37:6—13. He indicated he
could set that fact aside, because, “I mean, one can happen without the —
one can be true without the other.” Id. at 37:15—24. He again indicated he
could be fair and impartial and that he would form a verdict based solely on
the evidence presented at trial. Id. at 38:2—10. He said he had not formed
any opinions of Walker based on his guilty plea. Id. at 38:11—39:3. Lucore
was asked, “And you’re not going to let [the guilty plea] sway your opinion
as — in regards to the other charges?” Id. at 39:4—5. He replied, “No. I don’t
believe — I mean, it all depends on what’s presented in front of me, you
know, but I'm — at this point in time, no.” Id. at 39:6—8. He said he would
“follow the admonition” and not tell other jurors what he had learned. Id. at
39:9—18. When questioned by defense counsel, he reiterated, “I mean, you
can be guilty of one thing and not necessarily be guilty of another thing.” Id.

at 40:8-10. The defense moved to strike Lucore, arguing his knowledge

13



created a violation of the court’s order on the defense’s motion in limine. Id.
at 43:2—8. That motion was denied. Id. at 43:13—45:1.

Later, the defense used peremptory strikes on both Wilson and
Lucore. Id. at 205:10—23. But, the defense noted, had the court granted the
defense’s motions to strike for cause, it would not have needed to use those
peremptory strike on these two jurors. Id. Therefore, the defense argued, it
should be granted two additional peremptory strikes. Id. at 204:1—12. The
court denied that motion. Id.

The law “makes room for a juror’s humanity.” People v. Carabajal,
301 Cal. Rptr. 3d 911, 916 (Cal. Ct. App. 2022). “A juror need not be
completely ignorant of the issues and events involved in a trial.” State v.
Gonzalez, No. 00-1689, 2002 WL 663591, at *2 (Iowa Ct. App. Apr. 24,
2002) (citing State v. Hoeck, 547 N.W.2d 852, 861 (Iowa Ct. App. 1996)).
“Mere exposure to news accounts does not amount to a substantial
likelihood for prejudice.” Id. (citing State v. Walters, 426 N.W.2d 136, 138
(Iowa 1988)); see also State v. Johnson, 318 N.W.2d 417, 422 (Iowa 1982).
“Knowledge . . . does not equate to disqualifying prejudice. Distinguishing
between the two is at the heart of the jury selection process.” In re
Tsarnaev, 780 F.3d 14, 15 (1st Cir. 2015). “The relevant question is not

what a juror has been exposed to, but whether the juror holds such a fixed
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opinion on the merits of the case that he or she cannot judge impartially the
guilt or innocence of the defendant.” Gonzalez, 2002 WL 663591, at *2.

Challenges to jurors for cause may assert, inter alia, that the
prospective juror has “formed or expressed such an opinion as to the guilt
or innocence of the defendant as would prevent the juror from rendering a
true verdict upon the evidence submitted on the trial” or that “the
circumstances indicate the juror would have an actual bias for or against a
party.” Iowa R. Crim. P. 2.18(5)(k), (0). Walker seems to assert that his
challenges to these jurors, Wilson and Lucore, should have been successful
based on Iowa Rule of Criminal Procedure 2.18(5)(k) and (o). See
Appellant’s Br. at 19. The State disagrees.

The court did not abuse its discretion as to Wilson. She told the court
she had not formed an opinion as to guilt or innocence. D0324 at 117:15—
18. There was no showing she harbored any actual bias toward Walker. She
was unable to recall the details of the incident with much specificity and
what little she did “recall” was somewhat incorrect. See id. at 122:11—15.
There is no reason, from this record, to think Wilson would have been an
improper juror for this case.

Walker points to Wilson’s equivocal language as evidence of her lack

of integrity. See Appellant’s Br. at 14, 23, 26—27. This ancillary point does
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not change the analysis, but in any event, the State views it quite
differently. Wilson was repeatedly asked if she could set aside what she had
heard about the case, if she could act honestly, and so on. In each instance
she responded that she “would hope” so or “would think” so. This exchange
is typical:

[Defense counsel]: And based on the things that you

heard from the news, you may make your decision
based on what you heard.

Wilson: I hope not. I mean, I would hope I I [sic]
wouldn’t do that. I — I really hope I wouldn’t, but you
can’t be — you know — I'm not going to lie and say
that. You — you don’t know if you get influenced by
things that — you see or hear, you know.

Do0324 at 119:9—16. Wilson appears to the State as a cautious, thoughtful,
careful person—not a liar. The reason her in-chambers discussion lasted ten
pages, the State believes, is because she was so careful not to act more
certain than she was. Wilson is concerned—perhaps too concerned—with
memories she had forgotten reappearing as the trial goes on. Cf. Anderson
v. State, 578 S.E.2d 890, 892 (Ga. 2003) (“[A] trial court is not required to
strike for cause a potential juror who simply questions his or her
impartiality or expresses reservations about his or her ability to set aside
personal experiences.” (internal marks omitted)). That is not a person who

lacks integrity; that is a person with integrity beyond what we typically
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expect. A fair reading of Wilson’s remarks shows she was not being evasive
about her biases; she was being cautious about the inherent uncertainty of
memory. See D0324 at 120:16—20.

Near the end of the discussion with Wilson, the court remarked that
Wilson “has to agree to decide [based on] the evidence in the courtroom
versus . . . any other information.” Id. at 124:8-10. The court noted, “I
haven’t heard anyone ask that specific question yet.” Id. at 124:10-11.
Defense counsel then asked Wilson whether she could base her decision on
the evidence in the courtroom. Id. at 124:15—17. Wilson, in her typical way,
replied, “I would think so. I would think so.” Id. at 124:18-19.

Walker objects. He argues the court suggested an answer and Wilson
picked up the cue. Appellant’s Br. at 26. In support of his argument, he cites
a discussion on rehabilitating jurors. See Jonas, 904 N.W.2d at 572. But
this is not a case of rehabilitating a juror. Wilson gave no indication she
needed “rehabilitation.” And if the court was suggesting any kind of answer,
Wilson’s equivocal response was not what one would expect of a juror
trying to game the system. At every turn, Wilson displayed candor and
honesty. There was no reason to strike her for cause, and the court did not

err in declining to do so.
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Nor did Lucore express any thoughts indicative of prejudgment or
bias. On day one of voir dire, he said he could be fair and impartial to both
parties. D0324 at 130:7—10, 131:21—24. On day two, despite learning of
Walker’s plea to the possession charge, his thoughts were unchanged.
Do0325 at 38:11—39:3. As he correctly acknowledged, Walker can be guilty
of one crime without being guilty of another. Id. at 37:15—24, 40:8—10. That
is a sensible, unbiased position, and the court did not abuse its discretion in
declining to dismiss Lucore for cause.

As to Lucore, Walker advances a second theory. Walker asserts that
denying his motion to strike Lucore for cause constitutes a breach of the
court’s order on motions in limine, which prohibited references “by the
State and/or its witnesses” to Walker’s prior criminal history. See D0195,
Walker’s Amended Motion in Limine at 1 (2/28/2024); D0324 at 24:1—7
(court’s order granting motion on paragraph 1).

As a technical matter, the State believes this argument lacks a legal
foundation. “Violating a motion in limine” is not a proper basis for a
challenge for cause under Iowa Rule of Criminal Procedure 2.18(5).
Walker’s idea is that Lucore’s knowledge of the guilty plea runs afoul of
Iowa Rule of Evidence 5.404 as codified by the ruling on the motion in

limine. See D0195 at 2 (citing Iowa R. Evid. 5.404); Iowa R. Evid. 5.404.
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But rules of evidence apply to evidence, and a prospective juror’s
knowledge is not evidence. See Evidence, Black’s Law Dictionary (12th ed.
2024) (“The collective mass of things, esp. testimony and exhibits,
presented before a tribunal in a given dispute.”). Moreover, the motion in
limine, by its terms, applied only to “the State and/or its witnesses,” not
jurors. Do195 at 1. Walker’s argument has no purchase.

But the State concedes a generous reader could understand this
argument as another branch of Walker’s argument that the court’s order
denying the motion to strike violated Iowa Rule of Criminal Procedure
2.18(5)(k) or (o). Walker thinks Lucore prejudged him because of the guilty
plea, is the gist of it. He is still wrong, though.

Consider how motions in limine operate. “The function of a motion in
limine is not only to exclude . . . reference to anticipated evidence claimed
to be objectionable because [it is] incompetent, irrelevant, immaterial or
privileged but to also restrict opposing counsel in asking questions or
making statements in offering such matters until the admissibility of the
questionable evidence can be determined . . ..” Twyford v. Weber, 220
N.W.2d 919, 922—23 (Iowa 1974). But it is “not a ruling on evidence.” Id. at

923. “It adds a procedural step to the offer of evidence.” Id. A ruling on a
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motion in limine “is not a final one; it is a red flag to counsel” to proceed
with caution. State v. Langley, 265 N.W.2d 718, 721 (Iowa 1978).

Here the assertion seems that the trial court ran its own red flag. But,
just as we might expect a successful offer of proof to yield admissible
evidence preliminarily thought inadmissible, the district court could be
satisfied that Lucore-as-juror would not violate its own ruling. The benefit
of examining Lucore in chambers was that the parties and the court could
suss out any prejudice Lucore held. They found none. While motions in
limine can ease the trial process by conditionally excluding broad swaths of
potential harms, there is no reason why a more precise examination should
be scuttled. Cf. State v. Baker, 166 N.E.3d 601, 618 (Ohio Ct. App. 2020)
(finding trial court did not abuse its discretion in denying motion for
mistrial after potential jurors learned co-defendant pled guilty; “The court
reasonably relied on the individual, in chambers voir dire to evaluate the
effect on those potential jurors . . ..”). Lucore passed a rigorous,

personalized test.3 His success does not constitute error.

3 This is the same point the district court made in denying Walker’s motion:
the ruling on the motion in limine controls when “there’s no way to know”
if information will prejudice a jury. Do325 at 43:16. But when Lucore
clearly stated the knowledge would not prejudice him, the defense’s
continued reliance on the less-specific motion in limine puzzled the court.
Id. at 43:13—23. That is the “difficulty” the court was having—not, as
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Walker takes issue with one comment Lucore made. Lucore was
asked if the guilty plea would “sway his opinion” on the other charges.
Lucore responded that “it all depends on what’s presented in front of me.”
Do0325 at 39:6—8. Walker seems to allege that Lucore was saying whether
he would be prejudiced would depend on the evidence in front of him—that
is, he harbors a kind of fact-dependent prejudice that lies dormant until
just the right set of facts awakens it. See Appellant’s Br. at 35. There is a less
strained reading to give the record. Lucore was saying that his belief in
Walker’s guilt would depend on the evidence in front of him, which, of
course, is exactly the attitude we expect of jurors.

Both Wilson and Lucore said they could be fair and impartial and that
they would decide the case, if chosen to sit as jurors, based on the evidence
presented in the courtroom. That impartiality is all the law requires. See
Goehler v. State, 678 S.W.3d 745, 750 (Ark. 2023). The court did not abuse

its discretion in denying the motions to strike.

Walker asserts, with its ruling on the motions to strike. See id.; Appellant’s
Br. at 35—36.
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II. The court did not err in declining to put forward an
“imperfect self-defense” instruction.

Preservation of Error

The State does not contest error preservation on Walker’s challenge
to the court’s ruling declining to submit a proposed imperfect self-defense
jury instruction. Walker submitted a proposed jury instruction and got an
adverse ruling on it. That preserved error.

To the extent, however, Walker asserts this Court should adopt the
doctrine of imperfect self-defense as the law in Iowa, see Appellant’s Br. at
7, error has not been preserved.

Objections to instructions or failures to give requested instructions
must be specific enough to alert the court to the basis of the complaint.
Lynch v. Saddler, 656 N.W.2d 104, 110—11 (Iowa 2003) (citing Iowa R. Civ.
P. 1.924);4 see Williams v. State, 662 S.W.3d 452, 462 (Tex. Crim. App.
2021). This Court is “justified in ignoring” challenges to instructions that
were not raised below. State v. Anderson, 38 N.W.2d 662, 666—67 (Iowa
1949).

Beyond submitting the proposed jury instruction, Walker did nothing

to preserve this argument. A notice of defense lists only “self-defense,” with

4 “The rules relating to the instruction of juries in civil cases” apply in
criminal cases, too. Iowa R. Crim. P. 2.19(4)(d)(2)(g).
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no mention of this novel theory. See D0024, Notice of Defense at 1
(6/6/2023). At the jury-instruction conference, Walker argued this
instruction was supported by sufficient evidence and was “in line with the
state of the law.” D0326, Trial Tr., vol. 6 (3/12/2024), at 13:14—14:9 (citing
Rinehart v. Brewer, 561 F.2d 126, 132 (8th Cir. 1977)).5 That argument
(incorrectly) assumes imperfect self-defense is good law in Iowa. Plainly,
such an argument does not press for the adoption of imperfect self-defense.
It cannot preserve error. See Lynch, 656 N.W.2d at 110-11.

Even if that were enough to raise the issue for error-preservation
purposes—and the State submits it is not—the instruction was rejected on
the ground that it was “confusing.” D0326 at 21:18. While that is a basis for
declining to submit a proposed jury instruction, it is not a basis that
preserves error as to the novel argument Walker raises because it does not

“decide” his issue. An argument that was neither raised nor decided below

5 The Rinehart court found a habeas petitioner was denied effective
assistance because, inter alia, “competent counsel would have researched
and investigated the possibility of manslaughter in two respects|:]
imperfect self-defense and provocation.” 561 F.2d at 132. Even assuming
imperfect self-defense was good law in Iowa in 1977 (Rinehart cites no law
for the proposition), it no longer is. See State v. Erlbacher, No. 22-0299,
2023 WL 8447939, at *3 (Iowa Ct. App. Dec. 6, 2023). Rinehart does not
carry the weight Walker suggests.
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is not preserved for this Court’s review. See Meier v. Senecaut, 641 N.W.2d
532, 537 (Iowa 2002).

Walker “must rest on the exception taken.” State v. Willer, 218
N.W.2d 605, 607 (Iowa 1974). Below, he argued the sufficiency of the
evidence justified submission of the instruction and maintained the law
supported submission. Cf,, e.g., Alcala v. Marriott Int’l, Inc., 880 N.W.2d
699, 707 (Iowa 2016) (“Iowa law requires a court to give a requested jury
instruction if it correctly states the applicable law and is not embodied in
other instructions.”). On appeal, he may assert those claims. He may not
argue for the adoption of the theory underpinning his instruction when he
did not do so below.

Standard of Review

This Court reviews a challenge to a district court’s refusal to submit a
jury instruction for correction of errors at law. State v. Ceaser, 585 N.W.2d
192, 193 (Iowa 1998), overruled on other grounds by State v. Bruegger,
773 N.W.2d 862 (Iowa 2009).

Merits

As jury deliberations approached, the defense submitted a proposed
jury instruction on what is known as “imperfect self-defense.” D0326 at

11:1—14; see D0184, Proposed Jury Instructions at 47 (2/11/2024). That
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instruction provided: “If you find that in the Defendant’s mind the danger
was actual, real, imminent or unavoidable [but you] find that a reasonable
person would not have believed there to be such a danger, then the
Defendant did not act with malice as defined in Instruction No. __.”
Do0184 at 47. Imperfect self-defense provides a defense to individuals who,
in self-defense, act honestly but unreasonably. See State v. Gomez-
Rodriguez, No. 06-0527, 2007 WL 1688987, at *2 (Iowa Ct. App. June 13,
2007). In states that have adopted imperfect self-defense, it works to
reduce a homicide from murder to voluntary manslaughter by negating the
element of malice. See id. (citing State v. Catalano, 750 A.2d 426, 429 (R.I.
2000), and People v. Vasquez, 39 Cal. Rptr. 3d 433, 435 (Cal. Ct. App.
2006)).

Iowa has not adopted the defense. D0326 at 11:11—12 (citing State v.
Cusic, No. 16-0323, 2017 WL 1278293, at *3 (Iowa Ct. App. Apr. 5, 2017)).
So, the State argued, instructing the jury on it “would be improper and a
misstatement of the law.” Id. at 11:13—14; see also id. at 15:9—22. The court
declined to give the instruction, noting, “We’ve given the jury a full

definition of self-defense, and — or rather justification, and this instruction,

I think, is just confusing.” Id. at 21:16—18.
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The court was right. Among the instructions the court did end up
giving the jury was Instruction Number 45, which provided:

Mr. Walker claims he was justified in using
reasonable force to prevent injury to a person,
including himself.

Mr. Walker was justified in using reasonable force if
he reasonably believed that such force was necessary
to defend himself or another from any actual or
imminent use of unlawful force, or prevent or
terminate the commission of a forcible felony that he
reasonably believed was being or would be
imminently perpetrated by Cameron Barnes. A
“forcible felony” is any murder in the first degree as
defined in instruction 19, murder in the second
degree as defined in instruction 27, attempted
murder as defined in instruction 34, voluntary
manslaughter as defined in instruction 29, willful
injury causing serious injury as defined in instruction
35. It is not necessary that Cameron Barnes was
charged with, or convicted of, murder in the first
degree, murder in the second degree, attempted
murder, voluntary manslaughter, or willful injury
causing serious injury. It is only necessary that Mr.
Walker reasonably believed that Mr. Barnes was
imminently going to commit one of the
aforementioned crimes.

Reasonable force is only the amount of force a
reasonable person would find necessary to use under
the circumstances to prevent death, injury,
completion of forcible felony. If in Mr. Walker’s mind
the danger, need to use force to prevent a forcible
felony was actual, real, imminent, or unavoidable,
even if he was wrong in estimating it or the force
necessary to repel it, the force was justified if he had
a reasonable basis for his belief and responded
reasonably to that belief.
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It is not necessary that there was actual danger, but
Mr. Walker must have acted in an honest and sincere
belief that the danger actually existed. Apparent
danger with Mr. Walker’s knowledge that no real
danger existed is no excuse for using force.

Reasonable force can include deadly force if it is
reasonable to believe that such force is necessary to
resist a like force or threat, prevent or terminate the
commission of a forcible felony, or avoid injury or
risk to one’s life or safety or the life or safety of
another.

The State must prove beyond a reasonable doubt that
Mr. Walker’s use of force was not justified.

Do0278, Jury Instructions at 47—48 (No. 45) (3/13/2024). The jury was
further instructed that Walker’s use of force was not justified if he “did not
have a reasonable belief that it was necessary to use force to prevent an
injury or loss” or “used unreasonable force under the circumstances.” Id. at
51 (No. 48). These instructions are correct statements of the law and were
properly before the jury. See Iowa Code §§ 704.1(1), 704.3; State v. Archer,
29 N.W. 333, 335 (Iowa 1886).

In that way, they differ from the proposed instruction. Imperfect self-
defense is not the law in Iowa. See Gomez-Rodriguez, 2007 WL 1688987, at
*2. Because jury instructions materially misstating the law result in
prejudice and therefore warrant reversal, State v. Benson, 919 N.W.2d 237,
241—42 (Iowa 2018), an instruction materially misstating the law, like the

proposed one, should not be put before the jury. It cannot be error for a
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district court to decline invited error’s invitation. See Odegard v.
Gregerson, 12 N.W.2d 559, 562 (Iowa 1944) (“This court . . . has held that a
litigant cannot invite error by asking the court to give a requested
instruction and thereafter claim error if the court gives such an
instruction.”). This settles the issue, but the State will also discuss the
confusing aspect of the instruction because that is how the court
approached it below.

Even when jury instructions are “derived from an accurate statement
of the law”—not the case here, to be clear—they can be erroneous if they are
“misleading and confusing.” State v. Johnson, 7 N.W.3d 504, 509—510
(Iowa 2024) (quoting McElroy v. State, 637 N.W.2d 488, 500 (Iowa
2001)). “An instruction is misleading or confusing if it is very possible the
jury could reasonably have interpreted the instruction incorrectly.” Id. at
510 (quoting Rivera v. Woodward Res. Ctr., 865 N.W.2d 887, 902 (Iowa
2015)) (internal marks omitted). It is indeed “very possible” a jury faced
with these conflicting, confusing, in-the-State’s-view-contrary-to-one-
another instructions could reasonably have interpreted the instructions
incorrectly.

Instructions 45 and 48 illustrate the tension with the proposed

“imperfect self-defense” instruction, a tension the State categorized below
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as the difference between an objective and subjective standard of
reasonableness. D0326 at 15:14—22. Under the objective test that is the law
in Iowa, the beliefs Walker possessed and the force he used in self-defense
must be objectively reasonable to reduce his culpability. Those are the ideas
captured in Instructions 45 and 48. Walker’s proposed instruction would
drastically change the meaning of both instructions.¢

Walker contends the two ideas are not “contrary” to one another.
Appellant’s Br. at 50. The State disagrees, but even assuming that is true,
there is a high likelihood of confusing the jury by presenting these
competing ideas. On the one hand, Instructions 45 and 48 say Walker’s
beliefs and actions need to be reasonable. Number 45, in part, provides: “It
is not necessary that there was actual danger, but Mr. Walker must have
acted in an honest and sincere belief that the danger actually existed.
Apparent danger with Mr. Walker’s knowledge that no real danger existed
is no excuse for using force.” The proposed instruction undercuts that

paragraph entirely. And Number 48 provides Walker’s use of force was not

6 One Kansas case hints at the multiple instructions that would need to
be changed to conform to a law that contemplates imperfect self-defense.
See State v. Jones, 8 P.3d 1282, 1287—-88 (Kan. Ct. App. 2000). Surely
states that have such a law have learned how to instruct their juries to avoid
confusion. The State doubts Walker’s one-and-done instruction would
suffice.
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justified if he “did not have a reasonable belief that it was necessary to use
force to prevent an injury or loss.” How to reconcile those ideas with the
proposed imperfect self-defense instruction allowing him to behave in a
way contrary to that of a reasonable person? Finding daylight between
these ideas is an impossible task. On top of being legally wrong, the
instruction also would have injected needless confusion into the jury’s
deliberations.

Finally, Walker wants Iowa to adopt imperfect self-defense. This
Court should decline that invitation. The argument is unpreserved. And the
task of creating new defenses is for the legislature, which has thus far
acquiesced to the Court of Appeals’ unpublished decisions rejecting the
theory. See State v. Khouri, 503 N.W.2d 393, 395 (Iowa 1993); State v.
Irving, No. 14-1479, 2015 WL 5965171, at *7 (Iowa Ct. App. Oct. 14, 2015).
For those procedural reasons, this case is a poor vehicle.

On the merits, too, this Court should reject imperfect self-defense.
The doctrine is ripe for abuse. As one commentator charitably puts it,
“[TThe doctrine is problematic because it allows unscrupulous defendants
to manipulate the assessment of their culpability by providing an after-the-
fact justification for murder.” Cynthia Kwei Yung Lee, Race and Self-

Defense: Toward A Normative Conception of Reasonableness, 81 Minn. L.
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Rev. 367, 396 (1996) [hereinafter “Lee”]. The State thinks the word
“unscrupulous” in that sentence is optimistic. Assuming defendants could
argue for both perfect and imperfect self-defense, and present some
evidence to support both, there would be no reason not to assert it. See
State v. Head, 648 N.W.2d 413, 437—44 (Wis. 2002) (discussing interplay
between defenses and possibility of instructing jury on both). If trials exist
to get to the truth, we should forestall incentivizing penalty-free
unscrupulous behavior like this. See State v. Long, 814 N.W.2d 572, 580
(Iowa 2012) (noting truth-seeking function of trials).

The underpinnings of the imperfect self-defense doctrine, too, are “at
least confusing and perhaps even misguided.” Lee, 81 Minn. L. Rev. at 396
n.83. The idea behind the doctrine is that malice aforethought does not
exist in situations where the doctrine is applicable—i.e., where a counter-
attacker responds with an honest but unreasonable belief in the necessity of
her lethal force. But that seems counterintuitive. If I am subject to an attack
so vicious that it provokes in me an honest belief that lethal force is
necessary for my survival, surely I would feel malice? It seems definitionally
so. It is a strange aspect of the doctrine that imagines such a scenario

without malice.
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Perhaps we can blame this strangeness on an old definition of
“malice.” In People v. Flannel, 603 P.2d 1, 6—7 (Cal. 1979), the California
Supreme Court observed that “antisocial motivation” would, at the time,
evince malice aforethought. In the absence of that antisocial motivation, the
court found no malice:

Given this understanding of malice aforethought, we
cannot accept the People’s claim that an honest
belief, if unreasonably held, can be consistent with
malice. No matter how the mistaken assessment is
made, an individual cannot genuinely perceive the
need to repel imminent peril or bodily injury and
simultaneously be aware that society expects
conformity to a different standard. Where the
awareness of society’s disapproval begins, an honest
belief ends. It is the honest belief of imminent peril
that negates malice in a case of complete self-
defense; the reasonableness of the belief simply goes
to the justification for the killing.
603 P.2d at 7. But Iowa does not conceptualize malice that way. See State v.
Thompson, 982 N.W.2d 116, 122 (Iowa 2022) (discussing malice
aforethought’s concern with “another,” singular). So, to the extent
imperfect self-defense relies on that older concept of malice for its
philosophical backbone, it should be rejected.
Adopting imperfect self-defense would also likely necessitate

amendments to Iowa’s manslaughter statutes. See Carolyn B. Ramsey,

Provoking Change: Comparative Insights on Feminist Homicide Law
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Reform, 100 J. Crim. L. & Criminology 33, 107 (2010). The “honest but
unreasonable” belief of imperfect self-defense does not exactly track the
mens rea required for manslaughter. See Iowa Code §§ 707.4, .5. Without
legislative changes to bring the ideas into harmony, adoption of imperfect
self-defense remains difficult. See State v. Hughes, 721 P.2d 902, 909
(Wash. 1986).

Even if this Court were to find some merit in the idea of imperfect
self-defense, generally, though, the facts of this case would not support it.
Walker approached Barnes. D0282 at 11:03:40 p.m.—11:04:19 p.m. Walker
started talking to Barnes. Id. Walker swung at Barnes. Id. at 11:04:20 p.m.
When Barnes and Gibson defended themselves from this unprovoked
violence, Walker shot Barnes, who was at the time being removed from the
area by a security guard. Do285 at 11:04:50 p.m.—11:04:56 p.m. Barnes was
unarmed. D0o329 at 72:7-15, 124:5-10, 199:22—24; D0323 at 18:22-19:3;
Do332 at 161:9—16. Walker could not have possessed an honest belief that
he needed to act with lethal force in this situation. Even if this Court were
to remand for application of imperfect self-defense, there is insufficient
evidence of Walker’s honest belief in the necessity of his actions to get an

instruction before the jury on his proposed defense. His challenge fails.
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Walker proposed a jury instruction containing a material
misstatement of the law. The court properly rejected it. And while Walker

wants Iowa to adopt his new defense, the Court should decline to do so, for

the above reasons.

CONCLUSION

This Court should affirm.
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