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STATEMENT OF ISSUES PRESENTED FOR REVIEW

I. THE DISTRICT COURT DID NOT ERR IN FINDING
THAT IOWA CODE SECTION 654.2D(2) DOES NOT
REQUIRE A NOTICE OF RIGHT TO CURE TO BE SENT
TO TESDALL, WHO IS AN INDIVIDUAL WITHOUT ANY
OBLIGATION TO REPAY A LOAN.




ROUTING STATEMENT

The Iowa Court of Appeals should retain this case pursuant to Iowa
Rule of Appellate Procedure 6.1101(3)(a) because the case presents the
application of existing legal principles and pursuant to Iowa Rule of
Appellate Procedure 6.1101(3)(b) and because the case presents issues
appropriate for summary disposition. Iowa R. App. 6.1101(3).

NATURE OF THE CASE

This is a straightforward foreclosure of a real estate mortgage.
Defendant Donald Aegerter (“Aegerter”) failed to make timely payments
under a Promissory Note that only he signed and was secured by a
Purchase Money Mortgage (“Mortgage”) that he and Defendant Lynae
Tesdall (“Tesdall”) (collectively, “Defendants”) both signed. By signing
the Mortgage, Tesdall agreed she had an interest in the Property.
Specifically, she agreed to allow the Property to secure the loan that
Aegerter defaulted on. Due to the outstanding balance on the loan
payments, Wells Fargo Bank, N.A. (“Wells Fargo Bank”) filed an action
to foreclose on the property located at 330 Sumac Road, Mason City, Iowa

(“Property”). However, Tesdall’s appeal arises because she asserts that



she 1s a borrower, despite not being an obligor on the loan. In fact, she
never received a loan or agreed to repay a lender in this case.

Iowa law allows actions to collect on unpaid and defaulted
promissory notes. See generally Iowa Title & Loan Co. v. Clark Bros., 237
N.W.2d 336, 337 (Iowa 1931) (explaining that bank could sue to collect
on the promissory notes it owned). That i1s what happened here. Plaintiff?!
1s seeking to foreclose on the Mortgage that secured Aegerter’s unpaid
Promissory Note.

Throughout the course of this litigation, Tesdall has maintained
that she is entitled to the same protections as Aegerter, despite not
borrowing the loan or promising to repay the outstanding amounts under
the Promissory Note. Specifically, she argues she is entitled to a Notice
of Right to Cure under Iowa Code section 654.2D(2) (“A creditor who

believes in good faith that a borrower on a deed of trust or mortgage on a

1 This foreclosure action was initiated by Wells Fargo Bank, N.A.
(“Wells Fargo Bank”) on February 9, 2023. (D001, Petition
(02/09/2023)). Wells Fargo Bank, N.A. filed a Motion to Substitute
Plaintiff due to an Assignment of Mortgage to NewRez, LLC d/b/a
Shellpoint Mortgage Servicing filed on August 8, 2024, in the Office of
the Cerro Gordo County Recorder. (D0114, PIf.’s M. to Sub. PIf.,
09/09/2024). The Court granted the Motion to Substitute Plaintiff on
September 10, 2024. (D0115, Order on M. to Sub. PIf. (09/10/2024)).
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homestead is in default shall give the borrower a notice of right to cure
as provided in section 654.2B.”).

On the first round of summary judgment, the Iowa District Court
for Cerro Gordo County agreed with the bank’s position and entered
summary judgment in its favor. (D0070, S.J. Ruling at 3 (10/19/2023)). It
noted that the Mortgage’s terms did not require Tesdall to repay the loan
secured by the Mortgage and stated that “[i]f Tesdall is not obligated to
pay the sums due under the Note, then she did not ‘borrow’ the funds.
Nor is she ‘in default’ if she was not required to pay in the first place.” Id.
However, the District Court granted Tesdall’s Motion for Reconsideration
because Chapter 654—the code chapter containing the statutes
governing foreclosure of real estate mortgages—does not explicitly define
“borrower” and Tesdall signed as a “borrower” on the Mortgage. (D0072,
Tesdall’s M. to Reconsider (11/03/2023); D0073, Wells Fargo Bank’s Br.
i Supp. of Resistance to Tesdall’s M. for Reconsideration (11/10/2023);
D0079, Order Granting Def. Tesdall’'s M. for Reconsideration at 2
(01/12/2024)).

The District Court determined that Tesdall is not a borrower on the

second round of summary judgment. (D0141, S.J. Ruling at 6



(10/10/2024)). The Court explained that Tesdall is not a borrower because
“Tesdall 1s not personally obligated to pay the amount due on the note.
Therefore, she was not a borrower in default, and the notice of the right
to cure under 654.2D(2) was not required to be given to Tesdall.” Id.
Tesdall’s appeal followed. (D0154, Def. Tesdall’s Notice of Appeal

(12/12/2024)). Of note, Aegerter is not appealing.



STATEMENT OF THE FACTS

I. Background
Aegerter made, executed, and delivered to Wells Fargo Bank a
Promissory Note in the amount of $260,775 on or around June 21, 2019.
(D0094, PIf’s Statement of Undisputed Facts in Supp. of Cross M.S.dJ.
(06/04/2024); Attachment to D0094, Ex. A (Promissory Note) at 1, 3
(06/04/2024)). Aegerter was the only signatory promising to pay Wells
Fargo Bank for this $260,775 loan. (D0094, Ex. A at 3). Aegerter and
Tesdall signed and delivered a Mortgage for the Property to Wells Fargo
Bank on June 21, 2019. (Attachment to D0094, Ex. B (Mortgage) at 13
(06/04/2024)). The Mortgage is a security instrument, securing payment
of Aegerter’s loan. Id. at 3. While the Mortgage defines Tesdall as a
“Borrower,” it also defines the Note as “the promissory note signed by
Borrower and dated June 21, 2019.” Id. at 2.
Page 3 of the Mortgage states:
Transfer of Rights in the Property.
This Security Instrument secures to Lender: (1) the
repayment of the Loan, and all renewals,
extensions, and modifications of the Note; and (i1)
the performance of Borrower’s covenants and

agreements under this Security Instrument and
the Note. For this purpose, Borrower irrevocably
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mortgages, grants, and conveys to Lender, with
power of sale, the following described property in
the County [Type of Recording Jurisdiction] of
Cerro Gordo [Name of Recording Jurisdiction] . . .

Id. at 3. On page 10, the Mortgage further explains what an individual
in Tesdall’s position—someone who signs the Mortgage but not the
Promissory Note—is liable for and explains:

13. Joint and Several Liability; Co-signers;
Successors and Assigns Bound.

. . . “[Alny Borrower who co-signs this Security
Instrument but does not execute the Note (a “co-
signor”): (a) is co-signing this Security Instrument
only to mortgage, grant and convey the co-signer’s
interest in the Property under the terms of this
Security Instrument; (b) 1s not personally
obligated to pay the sums secured by this Security
Instrument; and (c) agrees that Lender and any
other Borrower can agree to extend, modify,
forbear or make any accommodations with regard
to the terms of this Security Instrument or the
Note without the co-signer’s consent.

Id. at 10.

Aegerter missed his first payment required by the Promissory Note
on June 1, 2022. (Attachment to D0094, Ex. C (Notice of Right to Cure)
(06/04/2024)). Wells Fargo Bank sent Aegerter a Notice of Right to Cure

letter with the contents required under Iowa Code section 654.2B. Id.

11




Wells Fargo Bank did not send Tesdall a Notice of Right to Cure, as this
was not her loan to cure.
II. District Court Proceedings

Wells Fargo Bank commenced this foreclosure action against
Defendants Aegerter and Tesdall on February 9, 2023. (D0001, Petition
(02/09/2023)). Wells Fargo Bank filed for summary judgment against
Defendants on June 8, 2023. (D0043, Plf.’s M.S.J. (06/08/2023)). Tesdall
resisted, arguing that Wells Fargo Bank failed to comply with statutory
requirements because it did not send her Notice of Right to Cure. (D0048,
Def. Tesdall’s Br. in Resistance to Plf’s M.S.J. at 2 (06/23/2023)).
Aegerter joined Tesdall’s resistance. (D0034, Aegerter’s Joinder to
Tesdall’s Br. in Resistance (07/31/2023)).

Following oral arguments, the Iowa District Court for the District
of Cerro Gordo County granted Wells Fargo Bank’s summary judgment
motion, finding that Tesdall was not a borrower. (D0070 at 3). Tesdall
challenged the District Court’s ruling and filed a Motion for
Reconsideration on the issue of whether she was a borrower required to
receive a Notice of Right to Cure under Iowa Code section 645.2D.

(D0072, Tesdall’s M. to Reconsider (11/03/2023)). The District Court
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granted her Motion for Reconsideration and set the case for trial. (IDO079
at 2).

Tesdall then filed for summary judgment on May 20, 2024. (D0090,
Tesdall’s M.S.J (05/20/2024); D0088, Tesdall’s Aff. in Supp. of M.S.J
(05/20/2024); D0089, Tesdall’s Br. in Supp. of M.S.J (05/20/2024)). Tesdall
argued she was not provided with a Notice of Right to Cure and requested
dismissal of the action. (D0089 at 4). Wells Fargo Bank filed a Cross-
Motion for Summary Judgment and Resistance to Tesdall’s Motion for
Summary Judgment, asserting that the focus of the foreclosure
proceeding was to collect on the outstanding debt, and explained that
Tesdall was a named party to the case because she served as a co-signer
to the Mortgage. (D0093, Plf.’s Br. in Supp. of Cross M.S.J and Resistance
to Tesdall's M.S.J. at 4, 6 (06/04/2024); D0094, Plf’s Cross M.S.J
(06/04/2024)). Following this second round of oral arguments, the District
Court entered summary judgment in favor of the bank and denied
Tesdall’s subsequent Motion for Reconsideration. (D0141 at 6; D0148,
Tesdall’'s M. to Reconsider (10/25/2024); D0150, Order on M. to
Reconsider (11/14/2024)). Tesdall appeals the District Court’s rulings on

her motions for summary judgment and reconsideration.
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ARGUMENT

I. THE DISTRICT COURT CORRECTLY GRANTED
SUMMARY JUDGMENT, FINDING THAT DEFENDANT
LYNAE TESDALL IS NOT A BORROWER, AND
THEREFORE, NOT ENTITLED TO A NOTICE OF RIGHT TO
CURE UNDER IOWA CODE SECTION 654.2D BECAUSE
SHE WAS NOT REQUIRED TO REPAY THE LOAN
PURSUANT TO THE PROMISSORY NOTE.

1. Error Preservation

The only issue on appeal is whether Tesdall is a borrower as used
in Iowa Code section 654.2D, and as such, entitled to a Notice of Right to
Cure. Plaintiff preserved this issue for appeal in its Cross-Motion for
Summary dJudgment and resistance to Tesdall’'s Motion for
Reconsideration. (D0093 at 4-11; D0149, PIf’s Resistance to Def.
Tesdall’s M. for Reconsideration at 1-4 (11/06/2024)).

2. Standard of Review

Defendant Tesdall states that the standard of review is de novo
because this is a foreclosure case, generally tried in equity. Iowa R. Civ.
P. 6.907; Tesdall’s App. Br. at 11-12. But an appeal from an order

granting summary judgment in a foreclosure action is “for correction of

errors of law.” Freedom Fin. Bank v. Est. of Boesen, 805 N.W.2d 802, 806
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(Iowa 2011); Moser v. Thorp Sales Corp., 312 N.W.2d 881, 886 (Iowa
1981).

3. Argument

Plaintiff concedes that both Aegerter and Tesdall are identified as
“Borrower” in the definition section of the Mortgage and that both signed
the Mortgage as “Borrowers,” which causes initial confusion. (D0141 at
5). But the core of the issue on appeal 1s whether Tesdall is a borrower as
used, but undefined, in Iowa Code Chapter 654. She is not.

A. Defendant Donald Aegerter is the Only Individual
Protected by Iowa Code Section 654.2D Because
He Was Responsible for Repaying His $260,775
Loan.

At the outset, the Promissory Note and Mortgage are two distinct
documents used in tandem. This understanding should guide the
analysis on this appeal. By signing the Promissory Note, Aegerter
promised to pay Wells Fargo Bank $260,775 plus interest over a 30-year
period. (Attachment to D0094, Ex. A (Promissory Note) at 1). By signing
the Mortgage with Aegerter, Tesdall agreed to allow the property to be
pledged for Aegerter’s loan. (D0141 at 5; Attachment to D0094, Ex. B

(Mortgage) at 10—11 (explaining that a co-signer “agrees that Lender and

any other Borrower can agree to extend, modify, forbear, or make any
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accommodations with regard to the terms of this Security Instrument or
the Note without the co-signor’s consent.”)).

The District Court correctly determined that Wells Fargo Bank
satisfied the terms of the Mortgage and Iowa Code section 654.2D by
mailing a Notice of Right to Cure to Aegerter’s addresses at the Property
and his new Waterloo address. (D0141 at 5-6; Attachment to D0094, Ex.
B (Mortgage) at 11 (explaining that “[t]he notice address shall be the
Property Address unless Borrower has designated a substitute notice
address by notice to Lender.”)). The District Court also correctly
determined that Wells Fargo Bank satisfied the terms of the Mortgage
by mailing the Notice of Right to Cure to his Waterloo address, as
identified by the National Change of Address information. (D0141 at 6).
Notably, the District Court correctly decided that Tesdall was not in the
same position as Aegerter. Id.

The cases Tesdall cites throughout her brief do not support her
position. Nor does her reasoning. It is undisputed that Tesdall has an
interest in the Property as a co-owner. But Tesdall is not—and never

was—personally obligated to pay back the $260,775 that Aegerter

16



borrowed. Id.? While Tesdall makes much of her signature on the
Mortgage, this overlooks the interplay of the Promissory Note and the
Mortgage as well as basic principles of statutory interpretation.

First, case law confirms Plaintiff’s position and the District Court’s
decision regarding Tesdall’s status as a co-signor. Williamson v. Craig,
215 N.W. 664, 666 (Iowa 1927) (noting that the note i1s a separate
agreement from the mortgage); Fox v. Gray, 75 N.W. 339, 340 (Iowa 1898)
(explaining that a mortgage is part of the overall transaction with the
note); Garland v. Branstad, 648 N.W.2d 65, 68 (Iowa 2002) (in which the
lender served a notice of right to cure defaults on the borrower of the
funds, demanding immediate payment of interest, and eventually filed a
petition in equity to recover the amounts due on the note and to foreclose
on the real estate mortgage). By signing the Mortgage, Tesdall allowed

the Property to be used as collateral securing Aegerter’s payment of his

2 Additionally, in a separate, but related partition action, Tesdall has
admitted that she “agreed to the sale of her home and move to Mason
City with her family on the condition that [she] participate in the
selection of the home and that her name be added as a joint owner of
the property to secure her right to occupy the property without
interference in order to establish her family and business in Mason
City.” (D0093 at 9; see Def. Tesdall’s Aff. Defense and Counterclaim,
3, Cerro Gordo Case No. EQCV073036).
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debt. First v. Byrne, 28 N.W.2d 509, 510 (Iowa 1947) (explaining that the
mortgage was security for the note); Des Moines Sav. Bank v. Arthur, 143
N.W. 556 (Iowa 1913) (explaining that the note was secured by a
mortgage on property).

Second, Iowa courts “determine legislative intent from the words
chosen by the legislature, not what it should or might have said.” Auen v.
Alcoholic Beverages Div., lIowa Dept. of Com., 679 N.W.2d 586, 590 (Iowa
2004). Courts “give words used by the legislature their ordinary and
common meaning by considering, among other things, the context in
which they are used” when the law lacks a statutory definition. State v.
Tarbox, 739 N.W.2d 850, 853 (Iowa 2007). Courts cannot “extend,
enlarge, or otherwise change the meaning of a statute.” Id. “When the
statute’s language is plain and its meaning is clear, [Iowa courts] look no
further.” Est. of Ryan v. Heritage Trails Assocs., Inc., 745 N.W.2d 724,
730 (Iowa 2008).

Notably, Tesdall provides a definition in her appellant brief that
directly contradicts her position. She notes that “the dictionary definition
of borrower set forth in Black’s Law Dictionary 6th Ed., 1990, [states] ‘He

to whom a thing or money is lent at his request.” (Tesdall’s App. Br. at

18



19). She never requested funds from Wells Fargo Bank. Wells Fargo
Bank never lent her funds. Therefore, she 1s not a borrower.

To elaborate on her statutory interpretation analysis, Tesdall cites
Wallin v. Hurtig, which is inapplicable to her arguments. No. 23-0267,
2023 WL 6620515 (Iowa Ct. App. 2023) (unreported). Wallin addressed
whether an individual could unilaterally terminate any portion of a farm
lease. Id. at *1. Not only is that not a legal issue on appeal in this case,
but the case also does not address Iowa Code section 654.2D. See id.
Tesdall appears to use this case to bolster her statutory interpretation of
“a borrower” compared to “the borrower,” but this does not clarify what
makes her a borrower entitled to receive the same Notice of Right to Cure
that Aegerter did under Iowa Code section 654.2D.

Third, Tesdall asserts that had she been provided with the Notice
of Right to Cure, she could have paid the outstanding amounts on the
loan. But the fact that one can make payments on a loan does not
immediately make one a borrower who should receive a Notice of Right
to Cure under Iowa Code section 654.2D.

Christiana Bank & Trust Co. v. Haddon, while not directly

analogous, supports this understanding. No. 08-0406, 2009 WL 1219321,
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*1 (Iowa Ct. App. 2009) (unreported). In Haddon, an individual bought a
property and used a purchase money mortgage to secure the loan from a
bank for the purchase price. Id. He used another mortgage to secure a
second loan from the seller. Id. He then transferred the home back to the
seller in repayment of the loans the seller provided him. Id. After he
defaulted on his debt to the bank, it sent him a notice of intent to foreclose
and eventually filed a foreclosure petition. Id. The bank filed a motion for
summary judgment that the seller resisted. Id. She argued that she did
not receive a notice of right to cure. Id. On appeal, she asserted that Iowa
Code section 654.2D “should be construed to require that a lender who
has knowledge there is a new owner of the property upon which the
mortgage 1s secured should be required to give notice to that new owner.”
Id. at *2. But the Iowa Court of Appeals rejected her argument. Id. It
noted that she “asserted in her resistance she was not the borrower and

did not execute any documents in writing assuming [the

individual’s] liabilities and obligations under the promissory

note and mortgage, and did not agree to assume [his] obligations

thereunder.” Id. at *2 (emphasis added). The appellate court should

apply the same analysis to the Promissory Note and Mortgage in this

20



case and hold that Tesdall is not a borrower because she never agreed to
assume Aegerter’s liabilities and obligations under his Promissory Note.
(Attachment to D0094, Ex. B (Mortgage) at 10—-11 (“[A]lny Borrower who
co-signs this Security Instrument but does not execute the Note (a “co-
signor”) . . . (b) is not personally obligated to pay the sums secured by this
Security Instrument.”)).

Lastly, Tesdall cites BAC Home Loans Servicing, LP v. Drew, but
the facts and legal issues are inapplicable to her circumstances. BAC
Home Loans Servicing, LP involved a dispute over whether the defendant
was properly served at their residence, which is their correct address
under Iowa Code section 654.2D(2). No-12-0755, 2013 WL 541414, at *2
(Iowa Ct. App. 2013) (unreported). There is no dispute over proper
addresses in this present case.

For the reasons listed above, this Court should uphold the District
Court’s determination finding that Tesdall is not a borrower, and that
Wells Fargo Bank was not required to tender a Notice of Right to Cure
under Iowa Code section 654.2D to her.

CONCLUSION

The District Court’s decision should be affirmed.
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