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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW
L Whether the District Court Erred in Accepting Mark Kenney’s Appraisal.

II.  Whether the District Court Erred in Finding Mark Kenney’s Opinions More
Credible than the Opinions of Peter Helland and Chris Jenkins.




ROUTING STATEMENT

The Board agrees with Walmart’s Routing Statement.




NATURE OF THE CASE

This property tax assessment appeal is subject to de novo review.
Plaintiffs-Appellants, Walmart, Inc., and Wal-Mart Real Estate Business Trust
(collectively “Walmart™), contested the January 1, 2023 (“1/1/2023”), assessed value
0f'$13,323,780 on its Walmart Supercenter in Marshalltown (the “Subject”). D0054,
Walmart’s Ex. 4, Walmart’s Petition to Local Board of Review. The Marshall
County Board of Review (the “Board”) upheld the assessment and denied Walmart’s
request to reduce the value to $8,332,680. Id.; D0055, Walmart’s Ex. 5, Notice to
Property Owner. Walmart then appealed to the lowa District Court for Marshall
County (“District Court”), claiming the Subject’s actual value was between $8.6
million and $9.2 million. The District Court upheld the assessment. D0072, Final
Order p. 15, 11/20/24. Walmart then filed this appeal. D0073, Walmart’s Notice of
Appeal.

First, Walmart claims the record does not support the District Court’s
finding that the Board’s expert appraiser, Mark Kenney (“Kenney”), appropriately
adjusted his comparable sales (“sale comps™) to account for the existence of leases
on the properties at the times of sale. Walmart Appeal Brief, p. 8. Walmart
mischaracterizes Kenney’s testimony and focuses on only part of the record, thereby
ignoring other key evidence supporting the District Court’s findings. The full record

shows Kenney adjusted his sales to account for the leases. D0062, Board’s Ex. F,



Kenney Appraisal, at DE0128-DE0129, DE0149, and DEO151; D0072 at 10-11 and
13-14. But for the sake of argument, even if Kenney’s sale comps were adjusted to
the extent requested by Walmart, his value conclusion would still support the
Subject’s assessment. D0062 at DE0151; DO0051, Walmart’s Ex. 1, Jenkins
Appraisal, at 60. Therefore, the District Court correctly accepted Kenney’s appraisal,
and this Court should affirm.

Second, Walmart alleges the District Court erred in finding Kenney’s
appraisal more credible than the appraisals of Walmart’s appraisers, Peter Helland
(“Helland”) and Chris Jenkins (“Jenkins”). Walmart contends Kenney’s appraisal
should not be accepted because it allegedly has more flaws than Helland’s and
Jenkins’ appraisals. Walmart Appeal Brief at 9. However, the record does not
support Walmart’s argument, and, in fact, shows Kenney’s appraisal is better
supported by the data. The District Court correctly accepted Kenney’s appraisal over
Helland’s and Jenkins’ appraisals, and this Court should affirm.

STATEMENT OF THE FACTS

The Subject is located at 2802 South Center Street in Marshalltown.
DO0058, Board’s Ex. A, Property Record Card, p. 1. Walmart claims the Subject is
assessed for more than its actual market value under Iowa Code §§ 441.37(1)(a)(1)
and (2). D0001, Walmart’s Petition In Equity, 9 4-6. The 1/1/2023 assessment is

$13,323,780. D0058, p. 1.



The Subject’s building is a single-tenant retail store commonly referred
to as a “big box” store. D0051 at 32; and D0052, Walmart’s Ex. 2, Helland’s
Appraisal, at 57. As of 1/1/2023 it was 208,317 square feet (“SF”’) (214,323 SF with
a 6,006 SF greenhouse) of showroom space, a kitchen area, a pharmacy, backroom
storage areas with two loading docks and seven dock doors, offices, breakrooms, an
auto service area with four drive in bays and eight overhead doors, and spaces rented
to a Vision Center and salon. D0062 at DEO116; D0051 at 32; and D0052 at 57-58.
It also has a drive-through ATM, canopies, and paved parking areas with curbs,
sidewalks, landscaping, and lighting. D0062 at DE0105.

Jenkins and Kenney testified at trial on September 24, 2024. D0072 at
2; and D0007, Scheduling Order (8/31/23), p. 1. Walmart chose not to call Helland,
although his appraisal report is a part of the record. D0072 at 2.

The District Court concluded the Board presented sufficient evidence
to uphold the Subject’s assessed value, and it entered judgment in favor of the
Board, affirming the assessed value of $13,323,780. Id., at 14-15. Walmart then
appealed to this Court. D0073.

ARGUMENT

I. THE DISTRICT COURT CORRECTLY FOUND KENNEY
APPRAISED THE SUBJECT’S FEE SIMPLE VALUE.

a. Error Preservation.

The Board agrees that Walmart preserved error.
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b. Standard of Review.

The Board generally agrees with Walmart that the scope and standard
of review is de novo, and additionally states this Court makes its own findings of
fact, giving weight to the District Court’s factual findings, particularly regarding
credibility, but is not bound by them. Wellmark, Inc. v. Polk Cty. Bd. of Review, 875
N.W.2d 667, 672 (Iowa 2016); lowa R. App. P. 6.904(3)(g).

c. Kenney Properly Valued the Subject at its Current Use.

Kenney correctly followed lowa’s jurisdictional exception for valuing
property in an assessment case at its current use, in this case a fully operational
Walmart store. D0075 at 108:8-109:7; D0062 at DE0074-DE0075. See Wellmark,
875 N.W.2d at 675 and 681-682; see also Soifer v. Floyd Cnty. Bd. of Rev., 759
N.W.2d 775, 786 (Iowa 2009). Kenney selected sale comps with tenants similar to
Walmart because they would be the likely new occupants upon a sale of the Subject.
D0062 at DE130 and DE0139-DE0142. Kenney says, “[t]he typical purchaser of
properties of the subject’s caliber includes retail operators, large retail developers,
investor groups, partnerships, private investors...,” because they offer “attractive
investment yields”. D0062 at DE130.

Walmart argues if the Subject was listed for sale without a lease, there
would be scarce buyers to operate the single-tenant retail store. DO075 at 225:3-14.

But since the Subject is owner-occupied, it must be appraised as if a hypothetical
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buyer would operate it at its current use as a single-tenant retail store, and not as a
vacant store. D0O051 at 2; D0062 at DE0073. See Wellmark, 875 N.W.2d at 683
(Current use is an indicator that there is demand for such a structure. [ V]alue should
be based on the presumed existence of a hypothetical buyer at its current use.).
Walmart, Inc. v. Dallas Cnty. Bd. of Rev., No. 21-1831, 2023 WL 2670039, at *4
(Iowa Ct. App. March 29, 2023) (the “Dallas County Walmart Case”). Kenney
valued the Subject as it was, rather than pretending it would be bought for a second-
generation use as Helland did. D0062 at DE0124-DE0125; D0052 at 59.

The lowa Supreme Court has “resisted efforts by the taxpayers to depart
from their current use in the valuation of their property.” See Maytag Co. v.
Partridge, 210 N.W.2d 584, 591 (Iowa 1973); see also Soifer, 759 N.W.2d at 792;
Wellmark, 875 N.W.2d at 682. The Court acknowledges “the current use of the
property would impact what a willing buyer would pay for the property in the
marketplace.” Id. at 675 and 682.

The lowa Supreme Court rejects taxpayer arguments that courts should
consider “dark” or long-vacant properties because they are not properly comparable
to the subject since they do not account for the fact the subject is operating profitably
as a going concern. See Soifer, 759 N.W.2d at 786 n.6, and Wellmark, 875 N.W.2d
at 681. “Sales of properties in distressed markets often do not meet the conditions

specified in the definition of market value.” APPRAISAL INSTITUTE, THE
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APPRAISAL OF REAL ESTATE, at 48 (15th ed. 2020) (emphasis in original). A
vacant store undergoes a change in use because it is a distressed situation. Therefore,
only the current use should be considered in valuing the Subject.

d. Kenney Properly Valued the Subject’s Fee Simple Estate.

Walmart mistakenly claims Kenney “assumed the Subject was leased.”
Walmart Appeal Brief at 28. The purpose of Kenney’s appraisal was to estimate the
market value of the Subject’s fee simple estate, and Kenney testified he did so.
D0075 at 109:8-10 and 228:7-13; and D0062 at DE0073. His appraisal even says,
“the fee simple estate is the real property interest to be appraised, as opposed to the
leased fee estate based on contract rent terms, with market rent and market lease
terms to be ascribed to the Subject.” Id., at DE0127-DE0128.

When appraising a property’s fee simple estate, appraisers should not
focus exclusively on the bricks and sticks, but must consider the full bundle of
rights, including leases:

“Income producing real estate is often subject to an existing lease or

leases encumbering the title. Leases may either increase or decrease the

market value of the full bundle of rights depending on how the contract
rates and terms compare with market rent and terms. If the sale of the
lease property, i.e., leased fee, is to be used as a comparable sale in
evaluation of another interest in real estate, the comparable sale can
only be used if reasonable and supportable market adjustments for the

differences of property rights can be made.”

THE APPRAISAL OF REAL ESTATE, at 379 (15" ed. 2020).

13



A leased fee sale is simply a fee simple sale subject to a lease. DO075
at 165:8-14. The concepts of fee simple and leased fee are not completely separate,
as Walmart would like to claim, because the ability to lease a property is part of the
full bundle of rights included in fee simple. THE APPRAISAL OF REAL ESTATE,
at 60. The total range of ownership interests in real estate is called a bundle of rights,
which includes the right to use sell, lease, enter, or give away real estate. /d., at 4.

Both Kenney and Jenkins used leased fee sales. D0062 at DEO151; and
DO0051 at 46. The parties agree that if a lease distorts the sale price, then an appraiser
should adjust the sale comp. D0075, Trial Tr. Day 1 (9/24/24), at 18:3-11 and 172:2—
173:4; See Walmart, Inc., 2023 WL 2670039 at *4 (“Where the property is subject
to a lease, an appraiser may make an adjustment to reflect the effect of the lease on
the value of the property.”). But excessive adjustments are evidence the Subject and
the sale comp are not comparable to begin with. /d., at 94:8-12.

Further, although a lease may sometimes impact the sale price, the
impact can be lessened by other influences, including how the lease terms compare
with market terms, and whether the lease rate is below, at, or above market rates.
D0062 at DE0128-DE0129 and DEO151. THE APPRAISAL OF REAL ESTATE,
at 379. In fact, despite Walmart’s contention to the contrary (D0075 at 19:1-20; and
Walmart Appeal Briefat 17), not every lease increases a sale price, as it is commonly

recognized that a lease may either increase or decrease the sale price depending on
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how the lease rate and terms compare with market rent and terms. THE APPRAISAL
OF REAL ESTATE, at 379.

All of Jenkins’ sale comps were leased fee sales. Id., at 77:25-78:2.
Walmart claims Jenkins chose sales with “relatively short terms remaining” on their
leases. Walmart Appeal Brief at 28. But Jenkins’ and Kenney’s leased fee sales were
not as different as Walmart contends, as they both used the same properties as sale
comps 1 through 4, and the average remaining lease terms on their sales were 8.4
and 10.9 years, respectively. D0051 at 60; D0062 at DE0139-DE0142.

Appraisers must look at the terms of each lease on a case-by-case basis.
1d., at 80:7-13. But despite acknowledging the importance of lease clauses covering
items like rent escalations, termination options, renewal options, options to
purchase, responsibility for expenses, and responsibility for tenant improvements,
there 1s no indication in Jenkins’ testimony or report (or Helland’s report) that he
had seen or knew these lease terms for his sale comps. /d., at 19:1-15 and 37:24—
38:1-12. Kenney also did not have copies of every lease, as he noted it is common
that leases are considered confidential information. D0075 at 227:12-24. Instead,
Kenney used leasing information from the brokers and listing brochures for his sale
comps, and relied on his experience with standard lease provisions. Id., at 227:24-
228:6. Any criticism of Kenney for not knowing every term underlying every lease

is equally applicable to Walmart’s appraisers.
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Although Walmart contends Kenney did not adjust for leases, the
record shows otherwise. D0062 at DEO0128-DE0129 and DEO151. Kenney
considered whether adjustments were necessary, and, if warranted, adjusted the
leased fee sales. /d. The District Court agreed, stating, “this court finds that Kenney
made adjustments in his appraisal that take into account the difference in value
between a fee simple sale and a leased fee sale.” D0072 at 11.

e. Walmart Focuses Only on Part of the Record, Misconstrues Kenney’s
Testimony, and Fails to Appreciate the Nominal Impact of Any Errors
in Kenney’s Opinions.

Walmart misinterprets and cherry picks parts of the record to create a
false narrative that Kenney did not adjust his sale comps to account for leases.
Walmart conveniently omits discussing other important parts of the record that
support the Board’s position. And presuming for the sake of argument that Walmart
correctly interprets Kenney’s testimony and his report, his value conclusion would
still support the Subject’s assessed value.

1. Walmart Ignores Parts of the Record that Contradict Its Claim.

Walmart focuses entirely on Kenney’s trial testimony given under the
burden of cross examination, to the exclusion of strong statements in his appraisal
report. Kenney’s appraisal report is clear that his leased fee sales were adjusted, if

warranted, based on market consideration. D0062 at DE0128. He states, “[r]ecent

sales transactions in the national market have been researched and analyzed, with
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appropriate consideration being made for dissimilarities. In the final step, the
comparability of each sale must be weighed and, based on this process, a value is
derived which most accurately reflects the marketplace.” D0062 at DE0129. He
further states, “[i]n this case, percentage adjustments have been utilized, although
these adjustments can be translated into unit rate and dollar amounts as well. The
percentage adjustments made to the price of a comparable property reflect the
comparable’s superiority or inferiority with regard to the real property rights
conveyed...”. D0062 at DEO0149, citing APPRAISAL INSTITUTE, THE
APPRAISAL OF REAL ESTATE, at 309 (13 ed. 2008).

Kenney made adjustments under the category of real property rights

conveyed (the ownership interest adjustment on p. DEO151 of his report):

COMPARABLE IMPROVED SALES ADJUSTMENT SCHEDULE
WALMART, 2802 S. CENTER STREET, MARSHALLTOWN, IA

Adjustment Subject Sale 1 Sale2 Sale3 Saled SaleS Sale 6 Sale 7 Sale 8
Property Walmart Walmart Mills Fleet Farm Walmart Walmart Walmart Walmart ‘Walmart ‘Walmart
Location Manitowoe, W1 Mason City, IA Saukville, W] York, SC Homewood, IL Douglasville, GA Cranberry, PA Sturtevant, W1
Unadjusted Price/SF $50.70 $74.02 $59.02 $84.14 $50.14 $83.30 $75.29 $85.35
Ownership Interest Adjustment Fee Simple 5.0% 10.0% 5.0% 0.0% 200% 5.0% 10.0% 5.0%

LF Below Mkt LF Below Mkt LF Below Mkt FS at Mkt Rent LF Below Mkt LF Below Mkt LF Below Mkt LF Below Mkt

Lease start 2013 Lease start 2002 Lease start 2013 Lease start 2013 Lease start 2015 Lease start 1999 Lease start 1999 Lease start 1998

D0062 at DE0128 and DE0O151. This category is further described as “Real Property

Rights Conveyed: Fee simple, fee simple subject to lease(s), or partial interest, if

warranted.” Id., at DE0128. The District Court rightly found Kenney adjusted his

sale comps under this category. D0072 at 11.
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Kenney also considered and adjusted his leased fee sales under the
economic characteristics category. D0062 at DE0129 and DEO151. This category is

described as: “Other Characteristics: Economic (rent, occupancy, expenses, risk).”

Id., at DE0129. Importantly, this category addresses matters directly related to
leases, including rent, occupancy, expenses, and risk. Walmart points out that long-
term leases to good credit tenants may be less risky than short term leases to non-
credit tenants. Walmart Appeal Brief at 29; and D0075 at 35:24-37:12 and 170:20-
171:18. Walmart claims Kenney based his economic characteristics adjustments on
the fact that the Subject could be leased for higher than the sale comps. Walmart
Appeal Brief at 22. But Kenney was simply saying that most of the long-term leases
needed upward and not downward, adjustments. D0062 at DEO151.

Here, as the District Court found, Kenney’s report shows he adjusted
all his leased fee sales for any risks associated with leases under the economic

characteristics category, including downward adjustments to sale comps 6 and 8:

COMPARABLE IMPROVED SALES ADJUSTMENT SCHEDULE
WALMART, 2802 S. CENTER STREET, MARSHALLTOWN, IA

Adjustment Subject Sale 1 Sale2 Sale3 Saled Sale S Sale 6 Sale 7 Sale 8 J

| Economic Charactristes 100% Ocoup. & §5.69/5F* 100% 50% 100% 50% 100% 100% 50% 100% |
D0072 at 11; D0062 at DEO151.
Walmart further takes issue with Kenney valuing the Subject as if it

was leased at market rates, because the Subject is not leased, but owner-occupied by
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Walmart. Walmart Appeal Brief at 21-22; D0062 at DEO0081. Walmart
unsuccessfully made this same argument in the Dallas County Walmart Case.
Walmart, Inc., 2023 WL 2670039 at *4. Kenney’s report confirms the Subject is
owner-occupied, and he has never said otherwise. D0062 at DE0073. Walmart is
distorting Kenney’s testimony by taking it out of context. If the Subject was leased,
it would be leased at market rates, as Kenney explains in his report that “[i]n
appraising, the term market value of the fee simple estate implies the use of market
rent for income-producing properties.” D0062 at DE0078. Walmart also fails to
recognize that even Jenkins used leased fee sales, and that throughout his report he
referred to Walmart as if it was a tenant at the Subject. DO051 at 11-12, 18, 53, 60,
66, and 68.

The fact Kenney adjusted his leased fee sales is further supported by
his past practice, including an appraisal he did in the Dallas County Walmart Case.
DO0072 at 10-11 and 13-14. In that case, the trial court found, and the Court of
Appeals affirmed, Kenney adjusted his leased fee sales under the same categories of
ownership interests and economic characteristics, even though at one point under
cross examination he mistakenly said that he “didn’t make any adjustment” because
he “didn’t think it was necessary.” D0072 at 11. Walmart, Inc., 2023 WL 2670039
at *4. The same is true in our case; Kenney adjusted for the leases even assuming,

as Walmart contends, some of his testimony seemed to contradict that fact.
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2. Walmart Misconstrues Kenney’s Testimony.

Walmart claims Kenney admitted he did not adjust at all to account for
the leases. But Kenney’s testimony does not support this contention. Walmart
misconstrues the testimony Kenney gave under the pressure of cross examination,
citing the following excerpts from the trial transcript:

Q. Do you make any downward adjustment for the fact that these stores
are leased to credit tenants long term...?

A. No.

Id., at 173:13-16.

Q. ... we established that you didn’t make any deductions,
downward adjustments, for the fact that the property was leased to
a credit tenant.

A. Yeah, that is right.

Id., at 177:1-5.

Q. ... just to confirm, you didn't make any downward adjustments
for the fact that these sales had long-term leases to credit tenants?
So I don't have to ask you on every one, would you agree with me
that you made no such downward adjustment on any of these sales?
A. That's correct.

Id., at 210:8-14.

Q. At the risk of beating a dead horse here, you didn’t adjust for
these leased fee sales, other than the market rent that we talked about
and the economic characteristics category that we talked about, but
not for just the fact that these were leased long term; right?

A. That’s correct.

ld., at 229:22-230:3.
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Walmart’s counsel first asked Kenney if he made any downward
adjustments to the sale comps, and Kenney correctly answered that he did not. /d.,
at 173:13-16, 177:1-5, and 210:8-14. Kenney did not say he made no adjustments,
as Walmart contends, but simply that he did not make downward adjustments. Id.
This is supported by the fact he made only upward adjustments under the ownership
interest category. D0062 at DEO151.

Walmart’s counsel next asked Kenney if he adjusted just for the fact
the leases were long term leases, and Kenney answered that he did not. /d., at 229:22-
230:3. But, as demonstrated by his stated methodology and the adjustments shown
in his report, Kenney did, in fact, make both upward and downward adjustments that
accounted for not just the length of the leases, but also for economic factors like rent,
occupancy, expenses, and risk under the economic characteristics category. D0062
at DE0O129 and DEO151.

Further, the District Court properly rejected Walmart’s contention that
all adjustments for leases must be downward, and, instead found “Kenney’s
methodology supports both upward and downward adjustments based upon whether
rents are favorable or unfavorable to the tenant based upon market rate.” D0072 at
12. The District Court accurately concluded Kenney’s methodology is supported by
THE APPRAISAL OF REAL ESTATE, at 379 (15" ed. 2020). Of course, any

analysis of whether rent is at a market rate encompasses many factors, including the
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duration of the lease and the quality of the tenant. D0062 at DE0128-DE0129 and
DEO0151. THE APPRAISAL OF REAL ESTATE, at 379 (15" ed. 2020).

3. Kenney’s Opinions, Even If Adjusted Further for Leases, Still
Support the Subject’s Assessed Value.

Even presuming, for the sake of argument (which the Board denies),
that Kenney’s sale comps should be adjusted further for long-term leases, Kenney’s
final value conclusion would still support the Subject’s assessment.

The parties agree Kenney’s sale comps 1 through 4 are also Jenkins’
sale comps 1 through 4. D0062 at DEO151; and D0051 at 52. Walmart contends
Jenkins properly made downward adjustments to these sale comps under the

property rights conveyed category, shown by the grid in Jenkins’ report:

RETAIL SALES ADJUSTMENT GRID

Comparable Number i 2 3 4 5 6 7 8 H
Praparty Rights Conveyed -20% -30% -5% 0% -10% -S% 5% 0% H
DO0051 at 60.

If, for argument’s sake, we apply Jenkins’ -20% adjustment to
Kenney’s sale comp 1, which had 10 years remaining on the lease, Kenney’s sale
comp 1 value per square foot (“PSF”’) would be $50.70:
$50.70 Unadjusted price PSF
—20% Jenkins’ adjustment
=$40.56  Adjusted price PSF

x 125% All other adjustments shown on p. DEO151
=$50.70  Indicated value PSF

22



Using the same methodology for sale comp 2 (Jenkins’ -30% for 25
years on the lease), sale comp 3 (-5% for 10 years), and sale comp 4 (-10% for 5.6

years), Kenney’s values would be:

Sale comp 2 Sale comp 3 Sale comp 4
$69.95 PSF $67.28 PSF $94.66 PSF

Jenkins’ appraisal suggests sales with 20 to 25 years remaining on the
lease should be adjusted by -20% to -30%, and sales with six to eight years on the
lease should be adjusted by -10% to -15%. D0051 at 61. If Kenney’s remaining sale
comps are adjusted by these amounts, his values would be:

Salecomp 5  Sale comp 6 Salecomp 7  Sale comp 8
$38.99 PSF $77.53 PSF $84.67 PSF $76.16 PSF

D0062 at DEO151.

With these adjustments, the average value of Kenney’s eight sale comps
would be $69.99 PSF. This would lead to an adjusted value no less than $14,580,628
for the Subject ($69.99 PSF x 208,317 SF). D0062 at DE0151-DE0152. Since even
this value is higher than the Subject’s assessed value of $13,323,780, Walmart’s
claim is futile. DO058, p. 1. The District Court’s decision should be affirmed.

II. THE DISTRICT COURT CORRECTLY FOUND KENNEY’S
OPINIONS ARE MORE CREDIBLE THAN THE OPINIONS OF
HELLAND AND JENKINS.

a. Error Preservations.

The Board agrees that Walmart preserved error.
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b. Standard of Review.

The Board generally agrees with Walmart that the scope and standard
of review is de novo, and additionally states this Court makes its own findings of
fact, giving weight to the District Court’s factual findings, particularly regarding
credibility, but is not bound by them. Wellmark, 875 N.W.2d at 672; lowa R. App.
P. 6.904(3)(g).

c¢. Helland’s Opinions Are Not Credible.

Tellingly, Walmart’s Appeal Brief does not even try to address the
multitude of errors made by its appraisers. This is because they are egregious and
indefensible. These errors will be addressed below.

First, Walmart made a strategic decision to not call Helland at trial.
Although his appraisal is part of the record D0052, it is riddled with errors and
information that do not comply with Iowa law. It also contains abundant data that
supports the Subject’s assessment. His sales comps are best described as “bottom-
dwellers.” By using vacant properties, he significantly undervalued the Subject.

Helland failed to value the Subject pursuant to lowa law based on its
current use as an owner-occupied retail store. See, e.g., Maytag Co. v. Partridge, 210
N.W.2d at 591; Soifer, 759 N.W.2d at 792; Wellmark, 875 N.W.2d at 682. Instead,
he used “dark” or vacant sale comps, in contravention of the Supreme Court’s clear

holdings. Soifer, 759 N.W.2d at 786; Wellmark, 875 N.W.2d at 681. Helland’s sale
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comps, which are largely unoccupied buildings, are not comparable to the Subject
because the Subject is operating profitably as a going concern. Soifer, N.W.2d at 786
n.6; Wellmark, 875 N.W.2d at 681.

Walmart argues if the Subject was listed for sale without a lease, there
would be few buyers to operate the single-tenant retail store. DO075 at 225:3-14. But
since the Subject is owner-occupied, it must be appraised as if a hypothetical buyer
would operate it at its current use as a single-tenant retail store, and not as a vacant
store. D0051 at 2; D0062 at DE0073. Wellmark, 875 N.W.2d at 683; Walmart, Inc.,
2023 WL 2670039 at *4. Helland valued the Subject as if it would be bought for a
change of use. D0062 at DE0124-DE0125; D0052 at 59. Again, Helland did not
follow Iowa law.

A value determined by sale comps that are not sufficiently similar to
the Subject is not competent evidence of market value. Bartlett & Co. Grain v. Bd.
of Rev. of City of Sioux City,253 N.W.2d 86, 88 (Iowa 1977). The Court should not
give weight to evidence of sales that do not reflect the Subject’s market value.
Heritage Cablevision v. Bd. of Rev., 457 N.W.2d 594, 597-98 (Iowa 1990).

Sale comps must be adjusted to reflect differences compared to the
Subject. lowa Code § 441.21(1)(b)(1). Any ‘distorting factors’ in sale comps must
be adjusted, and an appraisal is not competent evidence of value if it fails to adjust.

Wetlaufer v. Fayette County Bd. of Review, 764 N.W. 2d 783 (Iowa App. 2009).
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1. Helland’s Sales Comparison Approach is Fatally Flawed.

Helland’s sales comparison approach contains major errors, including
the use of abnormal, vacant, and change of use sales, which run afoul of lowa law.
He also makes a plethora of erroneous, inconsistent adjustments that artificially
lower his value conclusion. This led the District Court to find his opinions were not
as credible as Kenney’s opinions. D0072, p. 14.

Helland’s sale comp 2 could not sell in the normal manner, so it was
put in an online auction as a path of last resort for the seller. D0O052 at 77.

Helland’s sale comp 3 was vacant and had been listed on the market for
a long time before a buyer was found. /d., at 77 and 124. It was a change of use sale,
as it went from a single user property to a multi-user property when the buyer leased
part of the building and subdivided the rest. /d., at 77.

Sale comp 4 was a distressed sale after Younkers vacated upon
bankruptcy. /d. Unlike the Subject, this was a two-story building. /d., at 125. The
buyer (Amerco) purchases many single-tenant retail big box stores for adaptive re-
use into self-storage facilities (i.e., a change of use.) /d., at 77.

Sale comp 5, a Toys-R-Us, was vacant for two years before it sold. /d.,
at 77-78. It was then converted to a veterans’ medical clinic (a change of use) at an

unknown cost. /d.
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Sale comp 8 was a former Walmart that was vacant for 10 months after
the sale so it could be renovated into a specialty supermarket. (/d., at 78 and 129).
Walmart did not announce publicly why it closed this store, but the neighborhood
was well known by police as a hotspot for crime. /d., at 129.

Sale comp 9 was a former Target that was repurposed into a Farm Fleet
after the sale. /Id., at 78-79. The building was vacant for over three years before the
sale. Id. The buyer would have taken its out-of-pocket renovation costs of $1 million
into account when negotiating the purchase price. /d., at 130.

Sale comp 10, a former Gordmans, was vacant before the sale, and is
still vacant today even though it has been listed for lease as a multi-tenant property
for two years. Id., at 77 and 131; D0O051 at 56. Of course, a multi-tenant property is
a change of use from the Subject’s current use. D0051 at 32; D0052 at 57.

Helland failed to include any details about how he calculated
renovation costs for most of his sale comps, including sale comps 3 (subdivided for
multi-tenant leasing), 4 (repurposed into self-storage), 5 (report says renovation
costs were “not available™), 8, and 10. D0052 at 77 and 80. This makes it impossible
to determine the accuracy of his adjustments.

Helland’s size adjustments are also full of errors. Sale comps 1, 2, and
3 were each about 80,000 SF (about 130,000 SF smaller than the Subject’s 214,000

SF). Id., at 77. He gave all three sale comps adjustments of -5%. Id., at 80. Sale
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comps 4 (100,000 SF), 7 (116,000 SF), and 9 (125,000 SF) are closer to the Subject’s
size, but Helland somehow gave them larger adjustments of -16%. Id., at 77 and 80.
Next, he inconsistently decreased sale comp 6 (about 50,000 SF) by -11% and sale
comp 5 (about 45,000 SF) by a very large amount of -30%. Id., at 74, 77, and 80. Of
course, larger downward adjustments lead to a lower value conclusion.

Helland’s age and condition adjustments had similar errors and
inconsistencies. His report does not indicate he personally observed the conditions
of any of his sale comps. He says the Subject, first built in 1996 and renovated in
2008 (he does not include the 2002 expansion or the 2016 renovation), had an actual
age of 27 years (1996) and an effective age of 20 years (2003). /d., at 57 and 80. But
sale comps 3 and 5, which were 24 and 12 years older than the Subject, were
increased by only 10%, while sale comps 7 and 8, which were seven and nine years
newer than the Subject, were decreased by -20%. Id., at 80. Again, this shows his
erroneous and inconsistent adjustments that led to a lower value conclusion.

For occupancy, six of Helland’s ten sale comps were vacant when sold.
Id. Sale prices can be affected by vacancy. Soifer, 759 N.W.2d at 786 n. 6; Wellmark,
875 N.W.2d at 681. lowa appraisers must value properties for assessment purposes
based on existing use. Wellmark, 875 N.W.2d at 682. Since the Subject is 100%

owner-occupied, and is not vacant, it must be appraised based on its current use as a
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fully operational, single-tenant retail store, and not as a vacant store. /d. Yet Helland
made zero adjustments to account for his vacant sale comps. D0052 at 80.

Helland also makes flawed property rights adjustments. Four of his sale
comps were leased fee transactions. /d. at 80-81. But there is no indication in his
report that he has seen those leases or knew their terms (other than their rental rate
and duration), including whether the leases had clauses covering rent escalations,
termination options, renewal options, options to purchase, responsibility for
expenses, and responsibility for tenant improvements.

Sale comp 1 was a former Shopko that closed in 2017 and was vacant
for a year before it was leased in 2018. D0052 at 122. Helland conveniently left out
of his report that the tenant spent $2.5 million for renovations. DO051 at 59. The
property then sold in 2019, subject to the lease with seven and one-half years
remaining, plus three five-year renewal options. D0052 at 77. Helland adjusted the
sale price down by -8% to account for the lease. /d., at 80.

Sale comp 2 was also a leased fee transaction, with five years remaining
on the lease and three five-year renewal options. Id., at 77. Helland adjusted it
downward by -4%. Id., at 77 and 80.

Sale comps 6 and 7 were leased fee sales, but Helland’s report does not
say how many years were left on the leases. /d., at 78. Nevertheless, he reduced their

sale prices by whopping amounts of -42% and -62% for the leases. /d., at 80.
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Helland made conflicting adjustments for land-to-building-ratios. Sale
comp 4 has a land-to-building-ratio of 2.8:1, and he gave it a +5% adjustment. /d.
Sale comp 5 has a ratio of 3.7:1, and he gave it the same +5% adjustment. /d. But
sale comp 1 has a ratio of 3.3:1 (which falls between the ratios of sale comps 4 and
5), yet he made no adjustment at all. /d.

Helland’s large adjustments show his value conclusion is unreliable.
Even Jenkins says large adjustments are evidence the Subject and the sale comp are
not very comparable. D0O075 at 94:8-12. First, Helland’s net adjustments (called
“Subtotal” in his adjustment grid) range from -5% to -50%. D0052 at 80. Each sale
received net downward adjustments, with the largest being -36%, -40%, and -50%.
Id. Second, many of his gross adjustments (third-to-last row of the grid) were very
large, including 58%, 49%, 45%, 69%, 55%, 71%, 108%, and 50%. Id. Finally, his
overall adjustments (second-to-last row of the grid) show six sale comps exceeded
35%, with three being at least 50%, and all having overall negative adjustments. /d.
Of course, adjusting downward led to a lower value conclusion.

Helland alleges he placed primary support on the most recent fee simple
sale comps with more than 100,000 SF. /d., at 84. But in reality, his three fee simple
sales over 100,000 SF (sale comps 4, 8, and 9) had an average adjusted sale price of
just $29.26 PSF. Id., at 80. Yet, he concluded the Subject’s value is $40.00 PSF, so

he did not place primary support on those three sales because the average price of
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those sales ($29.26 PSF) is much lower than the average price ($35.85 PSF) of the
other seven sale comps. /d., at 80 and 84. His final value conclusion for the Subject
is much closer to the average of those seven sales.

Helland’s value conclusion is based on the sale comps that he chose,
and he was required to make substantial adjustments to support his analysis. But, as
Jenkins says, if the adjustments are too small or too large, then the values are skewed
because any opinion of the sale comp values are only as good as the adjustments that
are made to them. D0O075 at 97:9-24.

Helland’s opinions contain significant errors that violate lowa law,
including the use of abnormal, vacant, and change of use sales, and he makes
numerous erroneous and inconsistent adjustments that allowed him to conclude a
lower value conclusion. For these reasons, the District Court correctly found Helland
was considerably less reliable and credible than Kenney. D0072, p. 14.

d. Jenkins’ Opinions Are Not Credible.

Jenkins was Walmart’s only trial witness. Like Helland, Jenkins’
appraisal is riddled with erroneous adjustments, and his report contains an
abundance of information that supports the Subject’s assessment. Many of Jenkins’
chosen sale comps are inferior properties, which he used to significantly undervalue

the Subject.
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1. Background.

In the past five years, Jenkins has done 50 to 80 appraisals for property
owners in tax assessment cases, and his work has mostly focused on Walmart
properties, including 30 to 40 appraisals during that time. D0075 at 53: 6-9 and
51:15-20. Jenkins has never worked for a county in a Walmart case, and he has only
represented a county on three or four occasions. /d., at 52:10-13.

Notably, Jenkins did not inspect the Subject. Id., at 55:4-12. The first
time he ever stepped foot in the Subject was the morning of trial. /d., at 54:21-25.

2. Jenkins’ Sales Comparison Approach is Fatally Flawed.

Jenkins used many sale comps with artificially low sale prices, some
of which were abnormal sales, and made questionable adjustments. Further, he
chose not to develop the cost approach or the income approach, despite conceding
that appraisers typically develop those approaches to act as a “check™ on the
accuracy of their sales comparison approach. /d., at 65:3-11.

Jenkins agrees that two buildings of the same chronological age may
have different effective ages depending on their physical condition. /d., at 66:14-18.
He alleged he based his age/condition adjustments on the “age and observed
condition” of his sale comps, even though he did not personally inspect the
condition of the sale comps or the Subject. /d., at 66:5-13; D0051 at 65. His report

says that unless he observed significant capital improvements that would extend a
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property’s useful life, he adjusted based only on age. D0051 at 11. But since he did
not observe the sale comps, his 2% annual adjustments were based only on
differences in age. D0075 at 66:23-67:1; D0051 at 65.

Sale comp 1 was built in 1990 (10 years older than the Subject’s
effective age). DO051 at 57. Sale comp 2 was built in 2002 (two years newer than
the Subject’s effective age). D0O075 at 69:20-70:1; D0051 at 57. Sale comp 6 was
built in 1995 (five years older than the Subject’s effective age). DO051 at 58. Sale
comp 8§ was built in 2008 (eight years newer than the Subject’s effective age). /d.,
at 59. The report says all these sale comps were in average condition, just like his
opinion of the Subject. Id., at 74, 76, 84, and 86. But the report has no data about
the sale comps’ effective ages. D0O075 at 67:18-21; D0051 at 60 and 62. And there
is no indication they were ever remodeled. In other words, Jenkins did not observe
any significant capital improvements to extend the sale comps’ useful lives, so he
adjusted them exclusively based on age. D0075 at 67:2-15; D0051 at 60 and 62.
This is important for analyzing the credibility of his age/condition adjustments.

He adjusted Sale comp 1 (10 years older than the Subject’s effective
age) by just 10%. D0075 at 68:6-20; D0051 at 60. If he had made a 2% annual
adjustment, as his report alleged, then he would have increased its price by 20% (10

years X 2% per year = 20%). That 10% difference, alone, understated sale comp 1’s

33



value by $806,333 or $4.06 PSF (Subtotal price PSF $40.56 x 10% = $4.056 x
198,800 SF = $806,333). D0051 at 60.

Jenkins reduced Sale comp 2’s price by -10% even though it was only
two years newer than the Subject’s effective age. D0075 at 69:24-70:18; D0051 at
60. He should have decreased its price by only -4% (2 years x 2% per year = 4%).
That 6% difference, alone, led to an understated value of $748,809 or $3.11 PSF
(Subtotal price PSF $51.81 x 6% = $3.1086 x 240,883 SF = $748,809). /d.

Jenkins only increased sale comp 6’s sale price by +2% even though it
was five years older than the Subject’s effective age. D0O075 at 70:19-71:7; D0051
at 60. But if he was making 2% annual adjustments, he should have increased sale
comp 6’s price by +10% (5 years x 2% per year = 10%). That 8% difference, alone,
resulted in an understated value of $458,315 or $3.44 PSF (Subtotal price PSF
$43.01 x 8% = $3.4408 x 133,200 SF = $458,315). D0051 at 60.

Jenkins decreased sale comp 8’s sale price by -22% even though it was
only eight years newer than the Subject’s effective age. D0075 at 72:5-7; D0O0S1 at
60. But if he was making 2% annual adjustments, he should have decreased sale
comp 8’s price by only +16% (8 years x 2% per year = 16%). That 6% difference,
alone, resulted in an understated value of $266,400 or $3.33 PSF (Subtotal price

PSF $55.50 x 6% = $3.33 x 80,000 SF = $266,400). D0051 at 60.
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All eight of Jenkins’ sale comps were leased fee sales, including sale
comp 8 which was a sale leaseback transaction. /d., at 77:25-78:2. But despite
acknowledging the importance of an appraiser considering lease clauses covering
items like rent escalations, termination options, renewal options, options to
purchase, responsibility for expenses, and responsibility for tenant improvements,
there is no indication in Jenkins’ testimony or in his report (just as with Helland’s
report) that he had seen any of the leases or knew these lease terms for any of his
sale comps. D0075 at 19:1-15 and 37:24-38:1-12.

With respect to size, Jenkins agrees that pursuant to economies of
scale, as the SF goes up, the value per SF goes down. /d., at 71:8-11. Sale comp 8
is the smallest property at 80,000 SF. Id., at 71:14-16; D0051 at 60. Yet its
unadjusted sale price ($46.25 PSF) is lower than all Jenkins’ other sale comps except
sale comp 6 ($46.20 PSF). Even though sale comp 8’s sale price was already low,
Jenkins reduced it even further by -15% due to its small size. DO075 at 71:20-72:4;
D0051 at 60. In fact, after making all his adjustments to sale comp 8, he concluded
it was the third lowest value per SF, despite the fact it is the smallest store. D0051
at 60. And sale comp 8 is also by far the newest building of all his sale comps. /d.

Sale comp 8, the smallest and the newest property, had one of the
lowest prices per SF. The reason is that after it sold, the new tenant paid $2.5 million

of its own money to renovate the building to its own specifications. /d., at 59. To
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try to account for the effect of this renovation on the sale price, Jenkins made an
upward adjustment of only +25%. Id., at 60. Although that was a sizeable
adjustment, it was not large enough given the adjusted sale price was $3.7 million
(80,000 SF x adjusted price PSF $46.25 = $3.7 million). Id. A 25% adjustment
equates to just $925,000 ($3.7 million x 25% = $925,000). But since the tenant spent
$2.5 million on renovations, Jenkins’ adjustment should have been +68% because
the tenant’s renovation costs incurred after the sale were 68% of the purchase price
($2.5 million / $3.7 million = 68%).

Jenkins’ report says he adjusted his sale comps downward for inferior
traffic locations, and upward for superior traffic locations. /d., at 64. But in truth,
Jenkins made zero adjustments for traffic counts. /d. That incorrectly implies the
Subject and all the sale comps were similar in traffic counts.

For quality of construction, Jenkins made zero adjustments to the sales
comps. /d. His report says all the sales comps are “similar quality big box retail
stores.” Id., at 65. But there 1s no data in his report about their construction quality,
and we know he did not inspect his sale comps or the Subject. DO075 at 66:5-7.

For land-to-building ratios, Jenkins says he adjusted based on one-half
of the County Assessor’s PSF land value, and he said the Assessor’s land value was

$1.40 PSF. D0O075 at 72:12-15; DO051 at 66. This is incorrect. The Subject’s
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property record card shows the true value of the Subject’s land is $3.50 PSF. D0058
at 1. Jenkins’ error affects the reliability of his land-to-building ratio adjustments.

For tenancy, Jenkins said he adjusted sale comp 8 upward by +15%
because he considers a lease to a department store tenant to be inferior. D0075 at
74:19-24; D0051 at 66. Sale comp 8 is leased to At Home, which sells home décor
products. DO075 at 75:3-6. Jenkins agrees At Home is not a department store in the
traditional sense of a JC Penney, Dillard’s, or Von Maur. D0075 at 75:7-10. But
even with this upward adjustment, sale comp 8’s indicated value PSF is on the low
end of his comps. D0075 at 75:19-23; D0051 at 60.

Jenkins’ says he gave properties with 20-25 years remaining on the
lease a -20% to -30% adjustment for “Property Rights Conveyed”. D0051 at 60.
Sale comp 1 had just 10 years remaining on its lease, but he adjusted it downward
by -20% as if it had 20-25 years remaining. /d. Decreasing it by an extra 5%
understated its value by $403,564 or $2.03 PSF (Subtotal price PSF $40.56 x 5% =
$2.03 PSF x 198,800 SF = $403,564). Id.

Jenkins says he gave a property with six to eight years on the lease a
downward -10 to -15% adjustment, but sale comp 8 had almost seven years
remaining on its lease, and he gave it no adjustments. /d., at 60-61. Sale comps 4
and 5 had slightly less than six years left on their leases, but he gave them both

adjustments of -10%. /d., at 60. And Sale comp 6 had under five years left on its
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lease, and he adjusted it by -5%. Id. That -5% adjustment decreased the sale price
of sale comp 6 by $307,692 or $2.31 PSF (Subtotal price PSF $46.20 x 5% = $2.31
PSF x 133,200 SF = $307,692. Id.

Jenkins was previously hired by Walmart to appraise a Walmart store
in Council Bluffs for the same 1/1/2023 assessment year. DO075 at 78:13-16. He
used all the same sale comps in that appraisal as he did for the Subject case. /d., at
78:17-79:24. But for the Council Bluffs Walmart, he did not adjust sale comp 6’s
lease, whereas he inconsistently made the -5% adjustment in the Subject case. /d.,
at 79:25-80:3; D0051 at 60.

Jenkins conceded at trial that sale comp 5 was not publicly marketed
for sale. D0075 at 88:1-3. CBRE was the listing broker for this sale. DO051 at 83.
Jenkins agreed that not listing a property for sale to the general public limits the
pool of potential buyers. Id., at 88:4-13. In addition to the nearly seven years
remaining on the lease at the time of sale, there are also four five-year renewal
options. /d., at 88:19-22. This sale is unreliable and should be given no weight.

Sale comp 6 had just under five years remaining on the lease when it
sold, but it also had ten five-year renewal options, so this lease could go for another
50 years after the current term expires. Id., at 88:23-89:5; D0051 at 58. Jenkins’

report says, “no deed restrictions were noted in the offering memorandum,” yet he
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concedes that he did not investigate his sale comps to determine if they had any deed
restrictions. D0075 at 89:6-16; D0051 at 58. This sale is suspicious at best.

Sale comp 7’s sale price in May of 2020 was negatively affected by the
COVID-19 outbreak. D0075 at 90:21-91:1; D0051 at 87. And this property needed
renovations at the time of sale. D0051 at 59. Besides the five years remaining on the
lease at the time of sale, there were 13 five-year lease extensions and one four-year
extension. /d., at 59. This sale should be given little to no weight.

Sale comp 8 was a transaction from June of 2019. D0075 at 91:7-9;
DO0051 at 59. Unlike the Subject, sale comp 8 is not a standalone building, which
Jenkins concedes could affect its value. DO075 at 91:13-21. But he did not adjust
for this difference. D0051 at 60. This sale comp had one of the lowest sale prices of
all his sale comps, but Jenkins does not know if there were any Permitted Use
Restrictive Covenants recorded as part of this sale. DO075 at 92:4-7. This sale is
unreliable and should be disregarded.

Jenkins agrees the more adjustments that must be made to a property,
the less comparable it is to the Subject. Id., at 94:8-12. His report shows “total
adjustments” (i.e., net adjustments). Id., at 95:3-21; D0051 at 60. He gave overall
negative net adjustments to seven of his eight sale comps, which means he decreased
the sale prices of those sale comps. D0075 at 94:22-95:2; D0051 at 60. But the net

adjustments shown in his adjustment grid are only for physical attributes of the sale
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comps (i.e., only for location, size, age/condition, quality of construction, etc.), and
they do not include his adjustments for transactional elements of comparison (i.e.,
property rights conveyed, conditions of sale, and market conditions. DO075 at 95:3-
18; D0051 at 60. Jenkins’ grid also does not calculate the gross adjustments made
to his sale comps. D0075 at 95:19-21; D0051 at 60. But, for example, looking at
sale comp 4, we can calculate the gross adjustments are 46% for physical attributes,
and 57% with the transactional elements. D0O075 at 95:22-96:4; D0051 at 60.
Jenkins concedes those are many adjustments. DO075 at 95:22-96:7. For sale comp
8, the gross adjustments are 67% for physical attributes and 96% with transactional
elements. D0075 at 96:9-14; D0051 at 60. Jenkins admits those are very high
amounts of adjustments. DO075 at 96:9-17. At a certain point, when the adjustments
get too large, the properties are not comparable. Id., at 97:9-24.

Like Helland, Jenkins’ final value conclusion is based on the sale
comps that he chose. /d., at 96:21-23. He admits he made substantial adjustments to
his sale comps. /d., at 96:24:97:4. The reason for making that many adjustments was
to bring the sale comps to an equal footing with the Subject. /d., at 97:5-8. But if the
adjustments are too small or too large, then the values would be skewed. /d., at 97:9-
16. And Jenkins agreed that his sale comp values are only as good as the adjustments
that he made to them, meaning if he did not make the right adjustments, then the

value would be wrong. /d., at 97:17-24.
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Jenkins’ opinions contain significant errors, including the use of
abnormal sales, and he makes numerous erroneous and inconsistent adjustments that
allowed him to conclude a lower value conclusion. For these reasons, the District
Court correctly found his opinions to be considerably less reliable and credible than
Kenney’s opinions. D0072, p. 14.

e. Kenney’s Opinions Are the Most Credible Opinions in the Record.

Kenney’s opinions are the most persuasive and credible indication of
value, and are unbiased, competent, and support the Subject’s assessed value.

1. Background.

Kenney has been a real estate appraiser for more than 40 years,
appraising properties as a certified general real property appraiser in lowa and five
other states. D0O075 at 99:15-100:4 and 105:10-13; D0066, State Certification, p.
DEO0471. Kenney graduated Magna Cum Laude with a finance degree and an MBA
degree in accounting from La Salle University. D0065, Professional Qualifications,
at DE0473. In 1990, he was designated MAI by the Appraisal Institute, which is the
highest designation for an appraiser. D0075 at 104:20-105:9.

Kenney’s specializes in big box properties, is an award-winning author,
and a frequent speaker and attendee at conferences focusing on big box appraisals.
DO0075 at 102:14-103:15; D0065 at DE0474-DE0479 and DE0498-DE0503. He is

very knowledgeable about the Iowa real estate market and has done 43 big box store
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appraisals in Iowa. D0065 at DE0505 and DEO0521-DE0522. In total, he has
appraised 174 big box stores in his career. D0O075 at 104:2-8; D0065 at DE0519-
DEO0526. Besides the Subject, he has completed eight Walmart appraisals in [owa.
DO0075 at 104:13-19; D0065 at DE0522.

Kenney shows no favoritism to county assessors because he provides
appraisal services for assessors and property owners in property tax assessment
matters. D0O075 at 105:25-106:4. Kenney also does work for property owners in
mortgage financing, estate planning, and appraisal reviews. D0075 at 106:5-10.

2. Kenney’s Sales Comparison Approach is the Most Credible
Opinion of Value.

Kenney used eight sale comps for his analysis, which include seven
Walmart properties and one Fleet Farm property. D0O075 at 122:11-18; D0062 at
DEO0139-DE0143. He used big box stores, instead of other types of buildings,
because the Subject is a big box Walmart supercenter, and using sale comps with the
same type of building matches the Subject’s classification, present use, and highest
and best use. D0075 at 122:19-22.

Kenney, unlike Jenkins, personally inspected the Subject. DO075 at
107:13-15; D0062 at DE0081. He believes it is important for an appraiser to inspect
the Subject to see all the physical aspects of the property, including construction
type, design, functionality, and physical condition, and how it would be perceived

in the marketplace. DO075 at 106:25 — 107:12.
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Since the sale comps were not identical to the Subject, Kenney adjusted
for differences, including real property rights conveyed (all were leased fee sales,
meaning fee simple subject to a lease), financing terms (all were cash or equivalent),
conditions of sale (all were arm’s length), market conditions (+3% per year), location
(demand, income level, demographics, retail sales, traffic), physical/functional
characteristics (building size, age/condition, construction quality, access/visibility,
parking, building coverage ratio), and economic characteristics (rent, occupancy,
expenses, risk). D0062 at DE0139-DE0143. He made reasonable and appropriate
adjustments, including adjustments to sales involving leased fees. D0O075 at 123:1-
124:2; D0062 at DEO151. Kenney’s adjustments when using leased fee sales are
supported by THE APPRAISAL OF REAL ESTATE, at 379 (15" ed. 2020).

“In comparing properties that are encumbered by long-term leases or
are essentially fully leased with quality tenants, the appraiser must recognize that
these leased properties may have significantly less risk than a competitive property
that has shorter-term tenants at market rental rates.” APPRAISAL INSTITUTE,
THE APPRAISAL OF REAL ESTATE 406, 407 (14th ed. 2013). But “the reverse
may be true in expanding markets” where sufficient tenants are available for shorter-
term leases at higher rental rates. /d.

Walmart’s appraisers agree the Subject is located in an expanding

market. Helland says there were increasing rental rates; strong consumer demand
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resulting in retail tenant growth and expansion; all-time highs in gross product, total
employment, median household income, and population; retailers continued to
expand; and increases in store sales, rent growth, and healthy retail leasing activity.
DO0052 at 15, 30, and 38. Jenkins conceded sturdy consumer spending; decreasing
inflation; population and household increases; and increasing rental rates. D0075 at
61:16-22; D0051 at 41, 45, and 49.

Reliable results can be obtained by bracketing the Subject with sale
comps that are superior and inferior. D0062 at DE0131. If the sale comps are either
all superior or all inferior, then only an upper or lower limit is set, and a proper range
of the Subject’s value cannot be defined. /d. Importantly, Kenney’s sale comps
bracket the Subject on the elements of comparison. D0O075 at 131:15-20. For
example, for dates of sale, one sale comp sold after and seven before 1/1/2023.
D0062 at DEO151. For building size, six were smaller and two were larger than the
Subject. /d. For age and condition, seven were inferior and one was superior. /d. And
for economic characteristics, six were inferior and one was superior. /d.

After all adjustments, Kenney concluded the Subject’s value is $90.00
PSF, or $18.7 million under the sales comparison approach. D0075 at 132:9-19;
D0062 at DEO152. His value conclusion supports the Subject’s assessed value
($64.00 PSF or $13,323,780), although he believes the assessed value is too low.

DO0075 at 132:20-22; D0058, p. 1.
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i. Kenney Properly Adjusted for His Leased Fee Sales.

Walmart argues that Kenney incorrectly made upward adjustments to
his leased fee sales under the property rights conveyed and economic characteristics
categories. Walmart Appeal Brief at 29-30. As stated more fully above, the Board
disagrees with Walmart, but for the sake of argument, a calculation was made above
(pp. 22-23 of this Brief) to determine the effect of applying Jenkins’ favored
downward adjustments under property rights conveyed. The result was that
Kenney’s final value for the Subject would be $14,580,628, which is still above the
Subject’s assessed value of $13,323,780. D0058, p. 1. For the sake of argument, a
similar calculation can be made to remove Kenney’s lease adjustments that Walmart
claims are incorrect under the economic characteristics category. Walmart Appeal
Brief at 29-30. This calculation, which already accounts for both the hypothetical
change to Kenney’s property rights conveyed adjustments as noted above and a
hypothetical removal of his economic characteristics category adjustments, would

change his adjusted value indications as follows:

Sale comp 1: Remove +10% adjustment =  $45.63 PSF
Sale comp 2: Remove +5% adjustment = $66.45 PSF
Sale comp 3: Remove +10% adjustment = $60.55 PSF
Sale comp 4: Remove +5% adjustment = $89.93 PSF
Sale comp 5: Remove +10% adjustment = $35.09 PSF
Sale comp 6: Remove -10% adjustment= $85.28 PSF
Sale comp 7: Remove +5% adjustment = $80.44 PSF
Sale comp 8: Remove -10% adjustment = $83.78 PSF

Average:  $68.39 PSF
D0062 at DEO151.
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Changing Kenney’s lease adjustments under both categories leads to a
final value of $14,246,800 ($68.39 PSF x 208,317 SF). Id., at DE0151-DEO152.
This is considerably higher than the Subject’s assessment ($13,323,780). Walmart’s
claim is pointless, and the District Court’s Order should be aftirmed. D0058, p. 1.

ii. The District Court Understood and Properly Handled
Walmart’s Expert Evidence and Arguments.

Walmart says the District Court misunderstood Jenkins’ expert
evidence and argument. Walmart Appeal Brief at 31-32. Specifically, Walmart
alleges the District Court credited Kenney’s testimony over Jenkins’ testimony
based only on its finding that Jenkins’ sale comps 1, 2, and 3 were abnormal sales.
Id. Walmart is wrong for at least two reasons.

First, Walmart argues those three sale comps cannot be considered
abnormal sales because they do not fit the definition in lowa Code § 441.21(b)(1),
which Walmart misleadingly cites as ‘“sales to immediate family of the seller,
foreclosure or other forced sales, contract sales, discounted purchase transactions or
purchase of adjoining land or other land to be operated as a unit.” Walmart Appeal
Brief at 32. Walmart troublingly leaves out of its citation five important words that
precede the list of abnormal sales: “including but not limited to”. lowa Code §
441.21(b)(1). In other words, the statute lists some, but not all, of the types of
abnormal sales. The second reason Walmart is wrong is that it omits any mention

that Jenkins’ sale comps 5, 7, and 8 were also abnormal sales. D0O072 at p. 3. The
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District Court found sale comp 5 was not listed for sale to the general public, sale
comp 7 was negatively affected by the Covid-19 pandemic, sale comp 8 was not a
standalone building (i.e., connected to other stores), and Jenkins made no
adjustments for these abnormal factors. DO072 at p. 3. These sale comps were part
of the District Court’s analysis in determining that Kenney was more credible than
Jenkins, and lowa law supports the finding that these sale comps were abnormal.

iii. Kenney Properly Adjusted His Sale Comps for
Ownership Interests.

Walmart argues Kenney made errors in adjusting for the ownership
interest category (i.e., property rights conveyed). Walmart Appeal Brief at 33-24.
This argument relates to market rent. /d. Kenney correctly adjusted his sales comps
if they had below-market rent, including sales 1 ($3.17 PSF in Manitowoc, WI), 3
($2.95 PSF in Saukville, WI), and 5 ($3.06 PSF in the Chicago metro area). D0062
at DEO151. Walmart complains that Kenney gave sale comp 5 a larger +20%
adjustment compared to the smaller +5% adjustments given to sale comps 1 and 3.
Walmart Appeal Brief at 33-34; D0062 at DEO151. But Walmart fails to recognize
sale comp 5’s location in the Chicago metro can affect the determination of whether
rent is considered above, at, or below market rates. However, even presuming for
the sake of argument that sale comp 5 should have received only a 5% adjustment,
any impact on Kenney’s final value conclusion has already been accounted for in

the hypothetical recalculation of his property rights conveyed adjustment above (pp.

47



22-23 of this Brief), which concluded his adjusted value would still be higher than
the Subject’s assessed value.

Walmart also complains about Kenney’s ownership adjustment (i.e.,
property rights conveyed) to sale comp 2, which Kenney admits was computed
incorrectly based on a 2002 lease start date rather than the actual 2022 lease start
date. Walmart Appeal Brief at 35-36; D0075 at 185:11-16. When this computation
is corrected by removing the +10% adjustment, any impact on Kenney’s final value
conclusion has already been accounted for in the hypothetical recalculation of his
property rights conveyed adjustment above (pp. 22-23 of this Brief), which
concluded his adjusted value would still be higher than the Subject’s assessed value.

iv. Kenney Properly Adjusted His Sale Comps for Market
Conditions.

Walmart incorrectly alleges errors in Kenney’s market conditions
adjustments. Walmart Appeal Brief at 36. Specifically, Walmart says Kenney
erroneously concluded that market conditions were better on 1/1/2023, than in 2019
and 2020, and that the latter part of 2022 was a time of rapidly rising interest rates.
Id. Walmart’s position is not supported by the evidence in the record. Kenney bases
his market conditions adjustment on “appreciation or depreciation since the date of
sale, over/under supply and demand.” D0062 at DE0129. He further explains with
respect to increasing demand that “retail properties continue to be ranked high in

9% ¢

demand by institutional investors,” “good quality retail properties are always in
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demand,” and that these changes are “confirmed by surveys of informed market
participants and actual sales in the market.” /d., at DE0130.

Even Jenkins and Helland agree market conditions were improving.
Jenkins says the first quarter of 2023 saw sturdy consumer spending, inflation had
peaked during the summer of 2022 and was beginning to fall, and inflation was
expected to continue decreasing over the next five years. D0075 at 61:16-22; D0051
at 41 and 45. The area’s retail market showed increasing rental rates, and at the end
of 2022, market rent was $14.33 PSF, which is the highest it had been since at least
2014, and it was projected to continue increasing through 2028. D0075 at 63:23-
64:13; D0O051 at 47 and 49. The area retail market also exhibited stable occupancy
levels at the end of 2022, with a vacancy rate of just 1.41%. D0075 at 64:15-21;
DO0051 at 48-49. Jenkins agrees that retail property supply and demand is a direct
function of population and household income. D0075 at 62:5-8; D0051 at 45. The
Subject’s middle-income neighborhood has half of household income in the $50,000
to $150,000 brackets, an ideal income group for Walmart clientele. D0075 at 62:24-
63:3; D0062 at 23 and 46. The neighborhood’s population and households have
increased since 2000, and growth trends are projected to continue in the next five
years. D0075 at 63:4-12; D0051 at 23.

For his part, Helland confirmed that 2022 was another year of strong

consumer demand that resulted in retail tenant growth and expansion. D0052 at 30.
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Vacancy levels dropped to a 15-year low and asking rents increased to a record high.
Id., at 30 and 32-33. Inflation in the second half of 2022 declined to 6.5%. Id., at 30.
Retail store closings declined to a 10-year low, and retailers continued to expand.
Id., at 32. Lower vacancy rates and increased store sales resulted in higher rent levels
in 2022. Id. In fact, retail rents grew at the strongest rate in the past 10 years. /d. In
terms of investment activity, the retail sector was the only sector to witness growth
in deal volume in 2022. /d., at 33. Mortgage rates fell to historic lows, which led to
average retail capitalization rates hovering in the low to mid-6% range, which was
a 20-year low. Id., at 36. Retail shopping centers and individual retail shops had
lower capitalization rates in 2022 compared to the prior three years. /d., at 35. Single
tenant retail stores like the Subject had lower capitalization rates than any other type
of retail store. /d. 2022 saw continued increases in store sales, rent growth, and
healthy leasing activity in the retail sector. /d., at 38.
v. Kenney Properly Adjusted His Sale Comps for Location.
Walmart next claims Kenney made errors in his location adjustments.
Walmart Appeal Brief at 37-41. Kenney discussed how he determined his
adjustments for location, saying in part: “[F]or location ... I look at the population,
household income, and the traffic counts for each of the comps and compare it to
what the subject is.” D0075 at 125:25-126:3. The factors that he considered for each

sale comp’s location are further described in his report. D0062 at DE129 and
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DE139. He relied mostly on income (rather than population and traffic). DO075 at
192:17-193:8.

But Walmart takes issue with Kenney’s use of a 3-mile radius for his
population and income statistics. Walmart Appeal Briefat 37. As Kenney explained,
although he could have used a different metric, the market typically uses one, three,
five-mile radiuses. DO075 at 187:1-12. The Subject area’s income is higher than
sale comp 2, even when considering Walmart’s comparable demographic figures
1d.; D0057, Walmart’s Ex. 7, Comparable Demographics.

Even if, for the sake of argument, one hypothetically uses Jenkins’
location adjustments for sale comps 1-4, Kenney’s value would still be significantly
higher than Jenkins’ and Helland’s values. This calculation, which also accounts for
the hypothetical changes to Kenney’s property rights conveyed and economic
characteristics adjustments as noted above in this Brief, would change his adjusted

value indications as follows:

Sale comp 1: Replace +5% with 0% = $43.35 PSF
Sale comp 2: Replace +10% with 0% = $59.81 PSF
Sale comp 3: Replace +5% with -10% = $51.47 PSF
Sale comp 4: Replace +15% with -30% = $49.96 PSF

Average:  $61.15 PSF
D0062 at DEO151. Changing Kenney’s lease adjustments for location results in a
final value of $12,738,585 ($61.15 PSF x 208,317 SF), which is slightly below the

assessed value of $13,323,780. Id., at DE0O151-DE0152; D005S, p. 1.
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vi. Kenney Properly Adjusted His Sale Comps for
Age/Condition.

Kenney accurately adjusted his sale comps for their age/condition
compared to the Subject. D0062 at DEO151. Walmart first alleges he wrongly
assumed the Subject was expanded by 99,656 SF in 2002. Walmart Appeal Brief at
41. Walmart’s allegation is not supported by the evidence.

As part of pretrial discovery, Walmart produced a signed construction
contract with MW Builders, Inc., for the 2002 expansion project. D0061 at DE0396-
DEO416. Titled Construction Agreement Between Owner and Contractor, the
contract is included in Kenney’s report. /d. The project is called “Wal-Mart
Supercenter Expansion.” Id. at DE0396. The start and completion dates are defined
in the contract: “The Work to be performed under this Contract shall be commenced
not later than September 7, 2001 and, subject to authorized adjustments, Substantial
Completion shall be achieved not later than July 22, 2002.” Id., at DE0397. The
stated size of the expanded building is 94,086 SF. Id., at DE0400. The contract sum
was $8.9 million. /d., at DE0398. The contract was signed by Walmart on October
18,2001, and MW Builders on September 27, 2001. Id., at DE0399. Kenney testified
in detail about the contract and the expansion. D0075 at 114:15-116:5.

Walmart took out a building permit with the City of Marshalltown for
this expansion project, which is included in Kenney’s report. DE0060, Board’s Ex.

F.3, Kenney Appraisal, at DE0386. The Application for Building Permit is dated
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September 12, 2001. /d. The contractor is MW Builders. /d. The description of the
work is “Enlarge 94,000” and “Remodel 114,757” and the scope of work is
“construct addition and remodel existing space.” Id. The proof is undeniable that the
expansion happened as Kenney described. DO075 at 116:6-15.

Even Helland says this expansion happened, although he says it was in
2001 and cost nearly $6 million: “A major renovation took place in 2001 at nearly
$6M, which is utilized as the base year for effective age.” D0052 at 58.

Walmart incorrectly claims Kenney “erroneously assumed the 2002
project added 99,656 square feet.” Walmart Appeal Brief at 41. In reality, Kenney
has consistently said the building was expanded by 93,560 SF plus a 6,006 SF
greenhouse in 2002. DE0062 at DE0027, DE0073, DEO116, and DE0119; D0075 at
113:6-11.

And contrary to Walmart’s assertion, Kenney’s age/condition rating
was also based on the 2008 renovation costing $1.7 million and the 2016 renovation
costing $700,000. D0075 at 117:3-25; D0060 at DE0119, DE0377, and DE0379.

Kenney did not, however, base his age/condition rating on the alleged
2023 renovation. Walmart alleges he improperly considered the Subject’s renovation
after 1/1/2023, at cost of $9 million. Walmart Appeal Brief at 41-42. This must be
because Kenney’s report includes a construction cost schedule prepared by Walmart

and produced by Walmart in discovery. D0060 at DE0348-DE0350. This is the only
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document in the record supporting this alleged $9 million renovation. Based on this
document, Kenney began to search for a building permit evidencing the purported
renovation, but the City of Marshalltown has no record of any such building permit.
D0060 at DE0338-DE0343; D0075 at 230:20-231:2. Having found no building
permits, and having seen no evidence of recent renovations, Kenney was skeptical
the renovation ever happened, especially at a cost of $9 million as Walmart alleges.
DO0075 at 230:12-15 and 231:13-22; D0062 at DEO116 and DE0119; Walmart
Appeal Brief at 41-42.

Walmart claims Kenney must have considered the purported 2023
renovation because he inspected the Subject in 2024. Walmart Appeal Brief at 41.
But Helland also inspected the Subject in 2024, and although Jenkins did not inspect
it before the day of trial, his partner did in 2024. D0052 at 10; D0075 at 54:21-55:12;
DO0051 at 8. Helland’s report only mentions the alleged renovation once: “A remodel
was started in early 2023 after the valuation date.” D0052 at 58. Jenkins’ report says,
“[t]here was a renovation starting January 22, 2023 that was completed April 28,
2023. It involved removing vinyl tile flooring squares with polished concrete and
interior facade changes and restroom remodel.” D0051 at 32.

Obviously, if this renovation happened, it did not cost $9 million, and
it would only have had a negligible, if any, effect on the Subject’s overall

age/condition rating. In fact, even Jenkins says, “The property was inspected on

54



January 11, 2024. As our effective valuation date is retrospective as of January 1,
2023, we assume the property was in relatively similar condition as of the effective
date of valuation. /d., at 10. And Jenkins further says, “We looked at the condition
of the store the date that we inspected it and based our effective age on that.” D0075
at 59:4-6. Therefore, according to Walmart’s position, Jenkins must have considered
the alleged 2023 renovation in his value.

Next, Walmart complains that Kenney did not inspect his sale comps
to determine their conditions. Walmart Appeal Brief at 42. Walmart bases this
assertion solely on Kenney’s testimony that he did not inspect his sale comp 2.
D0075 at 193:9-194:6. Kenney was not asked, and he did not testify, about
inspecting his other sale comps. Moreover, there is no evidence in the record that
Jenkins or Helland inspected any of their sale comps. Therefore, Walmart’s
complaint applies equally to its own appraisers.

Walmart further complains that Kenney’s report only has one
photograph of sale comp 2, even though Kenney said the listing brochure had other
photographs that he did not put in his report. Walmart Appeal Brief at 42; D0075 at
194:17-22. Jenkins also included just one nearly identical photograph of the same
property in his own report. DO051 at 76. Nevertheless, Walmart criticizes Kenney’s

adjustment while praising Jenkins’ adjustment to sale comp 2.
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Similarly, to criticize Kenney’s age/condition adjustments, Walmart
improperly focuses on the actual ages of sale comps 3, 4, 6, 7, and 8, and the Subject,
rather than their effective ages. Walmart Appeal Brief at 43. A property’s effective
age considers its chronological age (original build date/expansions/renovations) and
its condition (physical deterioration/obsolescence). D0062 at DE0179; D0052 at 58;
The Dictionary of Real Estate Appraisal, at 74 (6™ ed. 2015). Rather than focus on
the their effective ages, Walmart ignores each properties’ condition for its age, and
instead simply compares the Subject’s original build date of 1996 and only a 6,006
SF greenhouse expansion in 2002 (while ignoring the 94,000 SF expansion in 2002
and the 2008 and 2016 renovations) with sale comp 2’s 2022 build date, sale comp
3’s 1997 build date, sale comp 4’s 1998 build date, sale comp 6 and 7’s 1999 build
date, and sale comp 8’s 1998 build date (while ignoring all of their average
conditions for their ages). Walmart Appeal Brief at 42-43; D0062 at DEO151. By
doing this, Walmart is able to claim Kenney’s adjustments are wrong. But the truth
is that Kenney’s adjustments are properly based on effective ages. D0O051 at 65;
DEO0062 at DEO18I1.

Finally, Walmart contends the District Court used the wrong date of
value for the Subject. Walmart Appeal Brief at 43-44. Walmart points to a passage
in the District Court’s Order that Walmart says shows the District Court shifted the

relevant valuation date from the time of the assessment (1/1/2023) to the “time of
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the appraisal” (July of 2024). Id. Specifically, Walmart says the District Court based
its ruling on the belief that renovations after 1/1/2023, “must be considered.” /d. But
this is not what the District Court said. The District Court never said the “time of
the appraisal” is the relevant date of value. Instead, the District Court said: “From
January 22, 2023, to April 28, 2023, the retail store underwent significant
renovations, but as they were completed after the assessment, the property’s
condition at the time of the appraisal must be considered.” D0072 at 2. The Board
believes the District Court meant to say the post-1/1/2023, renovations “must not be
considered.” The Board’s belief is supported by the rest of the District Court’s
Order, which refer repeatedly to the 1/1/2023 date of value, and not to July of 2024.
D0072 at 1, 13, and 15. Further, the Board and Kenney have always said 1/1/2023
is the relevant date of value. D0062 at DE0023, DE0028, DE0081, DE0122,
DEO151, DEO152, and DE0182; D0075 at 108:1, 118:20, 121:5, and 219:7.
For all these reasons, Walmart’s claim fails, and the District Court’s
ruling should be affirmed.
f. Walmart Paid Much More for the Subject Than it Claims It’s Worth.
Kenney reasoned that Walmart spent up to $8.9 million for a 93,560 SF
expansion of the Subject Walmart superstore in 2002, and undertook renovation
costs of $1.7 million in 2008, $700,000 in 2016, and $40,313 in 2022. D0075 at

115:21-116:18 and 117:6-16; DE0059, Board’s Amended Exhibit F.2, at DE0345-
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DE0346 and DE0377-DE0379; D0060, Board’s Amended Exhibit F.3, at DE0386;
DO0061, Board’s Amended Exhibit F.4, at DE0396-DE0416. The cost of the 2002
expansion, alone, exceeds Helland’s value ($8.6 million) and is within 3.3% of
Jenkins’ value ($9.2 million). The total cost before 1/1/2023 (and not even counting
the original cost of constructing the 114,757 SF in 1996), was up to $11.34 million,
which far exceeds Helland’s and Jenkins’ values.

Just as the Court of Appeals did in the Dallas County Walmart Case,
this Court should ask itself whether, assuming a hypothetical buyer would purchase
the Subject and continue the current use, would Walmart willingly sell this 24.7-
acre parcel with a 208,317 SF profitable store for Helland’s valuation of $8.6 million
or Jenkins’ valuation of $9.2 million? Walmart, Inc., 2023 WL 2670039 at *6. The
Court of Appeals said “no,” and so should this Court. Id., citing Wellmark, 875
N.W.2d at 683 (finding it “ironic that the taxpayer, having expended more than $150
million on its new corporate headquarters, now urges that the property is worth less
than half of that amount for tax purposes).

Under these circumstances, this Court should not disturb the District
Court’s findings, and should affirm the conclusion that Kenney provided the most
credible evidence of value.

CONCLUSION

The District Court’s decision should be affirmed.
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CONDITIONAL REQUEST FOR ORAL ARGUMENT
The Board requests oral argument only in the event that Walmart’s
request for oral argument is granted.
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