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STATEMENT OF THE ISSUE PRESENTED FOR REVIEW  

I. The district court correctly exercised its discretion when 
it imposed a 60% mandatory minimum sentence for the 
defendant’s robbery conviction and suspended the fines 
on his robbery and theft convictions.   
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ROUTING STATEMENT 

This case can be decided based on existing legal principles. Transfer 

to the Court of Appeals would be appropriate. Iowa R. App. P. 6.1101(3). 

NATURE OF THE CASE 

Andrew Michael Popp appeals the sentences imposed following his 

guilty pleas to one count of second-degree robbery and possession of stolen 

property in the first degree in Dubuque County, Iowa.  The Honorable 

Monica L. Ackley sentenced Popp to concurrent ten-year terms of 

incarceration, imposed a 60% mandatory minimum sentence on the 

robbery conviction, and suspended the fines on both charges.  On appeal, 

Popp claims the court abused its discretion when it imposed a 60% 

mandatory minimum sentence, failed to consider suspending his theft 

sentence, and failed to impose fines on both convictions.   

STATEMENT OF THE FACTS 

Around 5:10 a.m. on the morning of September 29, 2022, Haley 

Smith was at work at Dunkin’ Donuts on Dodge Street in Dubuque, Iowa, 

when a man entered the store.  D0017, Mins. of Test. p. 1 (10/11/22).  She 

asked the man if she could help him and he responded, “I need all the 

money in your drawer.”  D0017, Mins. of Test. p. 1.  She asked the man if he 

was “serious?”  D0017, Mins. of Test. p. 1.  He said, “yes,” put a gun on the 
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counter, cocked it, and told her it was loaded.  D0017, Mins. of Test. p. 1.  

Smith opened the cash register and handed him the $5 and $1 bills.  D0017, 

Mins. of Test. p. 1.  The man told her to give him the bigger bills but there 

were none in the cash drawer which she showed to him.  D0017, Mins. of 

Test. p. 1.  He left the donut shop.  D0017, Mins. of Test. p. 1. 

A store patron called the police and the employees waited for officers 

to arrive.  D0017, Mins. of Test. pp. 1-2.  The three employees who were 

working at the time provided officers with a description of the robber.  

D0017, Mins. of Test. pp. 1-2.  The employees said the robber as a white 

male with reddish hair and a beard.  D0017, Mins. of Test. p. 2.  He wore 

jeans, a blue coat, a camouflage sweatshirt, and entered the store at 5:11 

a.m.  D0017, Mins. of Test. p. 2.  The robber pulled a black and grey gun out 

of his pocket, pointed it at Smith, and demanded cash.  D0017, Mins. of 

Test. p. 2.  The drawer contained $100.00 but only $77.00 were bills; ten 

$5 bills and 27 $1 bills.  D0017, Mins. of Test. p. 2. 

A Dubuque officer reviewed traffic cameras in the area at the time of 

the robbery and identified a suspect vehicle.  D0017, Mins. of Test. p. 2.  

The vehicle was a red Chrysler 200 with Wisconsin license plates registered 

to Brittany Bridge of Lancaster, Wisconsin.  D0017, Mins. of Test. p. 4.  She 

reported the car stolen on September 29, 2022, at 7 a.m. when she realized 
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her car was missing.  D0017, Mins. of Test. pp. 4, 6.  Dubuque officers put 

out an “attempt to locate” the vehicle and discovered it in the parking lot of 

the Wal-Mart in Maquoketa, Iowa.  D0017, Mins. of Test. pp. 2-3. 

A Maquoketa officer approached the vehicle and saw a male asleep in 

the passenger side of the vehicle.   D0017, Mins. of Test. p. 3.  The man 

matched the description of the person involved in the Dunkin’ Donuts 

robbery.  D0017, Mins. of Test. p. 3.  The officer asked the man for his 

name, but he refused to provide it.  D0017, Mins. of Test. p. 3.  The officer 

requested backup.  D0017, Mins. of Test. p. 3.  

Dubuque officers went to Maquoketa to secure the vehicle. D0017, 

Mins. of Test. p. 3.  They also requested a search warrant.  D0017, Mins. of 

Test. p. 3.  During a search of the vehicle, officers found electronic devices 

containing Popp’s identification information, clothing worn during the 

robbery such as a black and blue jacket, a bullet proof vest, $37.00 in cash 

in the center console, a bag with Popp’s initials monogrammed on it that 

contained his passport, prescription bottles bearing his name, mail 

addressed to him, and a Ruger P95 handgun in a case.  D0017, Mins. of 

Test. p. 3.  The vehicle also contained items that belonged to the owner, 

Brittany Bridge.  D0017, Mins. of Test. p. 3. 



9 

On October 11, 2022, the State charged Popp with one count of first-

degree robbery, a violation of Iowa Code sections 711.1(1)(b) and 711.2, and 

punishable as a class B felony, and one count of possession of stolen 

property in the first degree, a violation of Iowa Code sections 714.1(4) and 

714.2(1), and punishable as a class C felony.  D0016, Trial Info. (10/11/22).  

The State later supplemented the Trial Information to include notice of a 

dangerous weapon sentencing enhancement.  D0042, Supp. Trial Info. 

(2/15/23).   

The parties entered into a plea agreement in which Popp agreed to 

plead guilty to the reduced charge of second-degree robbery and first-

degree theft.  D0157, Plea Tr. 4:4-19 (11/15/24).  The parties were free to 

“argue for any legal sentence.”   D0157, Plea Tr. 4:4-19.  The State also 

agreed not to pursue a sentencing enhancement.  D0157, Plea Tr. 16:15-20.  

The district court told Popp that, as to the mandatory minimum sentence 

for the robbery conviction, it would not impose a sentence that was “more 

onerous” than the recommendation in the presentence investigation report.  

D0157, Plea Tr. 17:4-19:4. The court accepted Popp’s pleas to theft and 

robbery and ordered that a presentence investigation report be completed.  

D0157, Plea Tr. 30:15-31:8, 31:24-13.  
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The district court sentenced Popp on January 15, 2025, to a ten-year 

term of incarceration for his robbery conviction concurrent to a ten-year 

term for his theft conviction.  D0150, Sent. Tr. 28:18-29:24 (1/15/25).  The 

court imposed a 60% mandatory minimum sentence for the robbery 

conviction and suspended the fines on both counts.  D0150, Sent. Tr. 28:18-

33:12. Popp filed a motion to reconsider his sentence which the district 

court denied.  D0133, Mot. To Reconsider (1/21/25).  This appeal follows.  

D0138, Not. of Appeal (4/7/25). 

JURISDICTIONAL STATEMENT  

The State agrees that Popp may challenge his sentence on direct 

appeal.  Iowa Code § 814.6(1)(a)(3).  In State v. Damme, 944 N.W.2d 98, 

105 (Iowa 2020), the Iowa Supreme Court held that “good cause exists to 

appeal from a conviction following a guilty plea when the defendant 

challenges his or her sentence rather than the guilty plea.” Because Popp 

contends the court’s sentence is improper, this court may consider the 

appeal.  
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ARGUMENT 

I. The district court correctly exercised its discretion when it 
imposed a 60% mandatory minimum sentence for the 
defendant’s robbery conviction and suspended the fines on 
the robbery and theft convictions.   

Preservation of Error 

The State does not contest error preservation.  Iowa R. App. P.     

6.903(3).     

Standard of Review 

An appellate court reviews sentences imposed in a criminal case for 

correction of errors at law.  Damme, 944 N.W.2d at 103.  “We afford 

sentencing judges a significant amount of latitude because of the 

‘discretionary nature of judging and the source of the respect afforded by 

the appellate process.’”  State v. Fetner, 959 N.W.2d 129, 133 (Iowa 2021).   

Sentencing decisions that fall within the statutory limits are “cloaked 

with a strong presumption in [their] favor.” Id. at 134; State v. Majors, 940 

N.W.2d 372, 385 (Iowa 2020).  Absent “an abuse of discretion or some 

defect in the sentencing procedure,” the court will not reverse a sentence.  

Damme, 944 N.W.2d at 103 (quoting State v. Formaro, 638 N.W.2d 720, 

724 (Iowa 2002)).  “An abuse of discretion occurs when the court exercises 

its discretion on grounds or for reasons that are clearly untenable or 

unreasonable.  We may find grounds untenable when based on an 
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erroneous application of the law.”  State v. Thompson, 951 N.W.2d 1, 4 

(Iowa 2020) (quoting State v. Covel, 925 N.W.2d 183, 187 (Iowa 2019)).      

Merits 

Popp challenges the district court’s sentence in three respects.  First, 

he claims the court abused its discretion when the court imposed a 60% 

mandatory minimum sentence for his second-degree robbery conviction.  

Second, Popp argues that the court abused its discretion when it failed to 

realize it had discretion to suspend his sentence for first-degree theft.  

Third, Popp argues that the court imposed an illegal sentence when it 

imposed concurrent terms of incarceration and suspended the fines on both 

of his convictions.  Popp’s challenges lack any merit.   

A sentencing court must determine which sentencing option “is 

authorized by law for the offense” and “which of them or which 

combination of them, in the discretion of the court, will provide maximum 

opportunity for the rehabilitation of the defendant, and for the protection 

of the community from further offenses by the defendant and others.”  Iowa 

Code § 901.5.  When determining the appropriate sentence, the court must 

consider “the nature of the offense, the attending circumstances, the age, 

character and propensity of the offender, and the chances of 

reform.”  Formaro, 638 N. W.2d at 725. 
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A.  Imposition of the mandatory minimum sentence  

Popp argues that the district court reneged on its agreement with him 

to sentence him to nothing “more onerous” than what the presentence 

investigation report recommended.  D0157, Plea Tr. 17:4-19:4 (11/15/24).  

The PSI, however, contained no recommendation as to the length of the 

mandatory minimum sentence.  D0122, PSI pp. 10-11 (1/10/25).  He now 

argues that the district court was required to impose a ten-year sentence 

with no mandatory minimum.  Popp is not entitled to that sentence because 

it is illegal.  

Iowa Code section 902.12 provides that a person serving a sentence 

for second-degree robbery shall not be eligible for parole unless that person 

has served a mandatory minimum sentence.  Iowa Code § 902.12(1)(e).  

Under section 902.12(4), a district court can impose a mandatory minimum 

sentence between 50% to 70% of the maximum sentence as determined 

under section 901.11(4).  Iowa Code § 902.12(4).  Section 901.11(4) directs 

the court to determine when a person convicted of second-degree robbery 

shall be eligible for parole or work release “based upon all pertinent 

information including the person’s criminal record, a validated risk 

assessment, and the negative impact the offense has had on the victim or 

other persons.”  Iowa Code § 901.11(4).  
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The district court provided a lengthy and detailed explanation of what 

it considered in selecting Popp’s mandatory minimum sentence.  D0150, 

Sent. Tr. 23:19-32:2 (1/15/25).  The court considered his mental health 

issues, his recent divorce, and his education.  D0150, Sent. Tr. 23:19-25:1. 

The court also considered the nature of the offense and the impact his 

crime had on his young victims.  D0150, Sent. Tr. 25:2-26:2. The court 

noted it had to “balance” both the positives and the negatives.  D0150, Sent. 

Tr. 26:3-27:11. The court considered the best option for rehabilitation and 

noted that while Popp had been in jail, he had taken steps to improve 

himself.  D0150, 26:3-27:11.  The court, however, was concerned about 

whether he would continue with his mental health treatment.  D0150, 26:3-

27:11.   

The court told Popp: 
 

So I’m sentencing you to Count I and Count II, 10 years each.  They 
will run concurrently as recommended in the PSI.  You’ll serve the 
mandatory 60 percent that I will put a proviso in there that if you 
show immense progress and you show dedication to your mental 
health, I would hope that they would use their best discretion and 
lessen that time.  But again, I have repeated to you a couple of times, I 
don’t know what you are capable of.  They will see you.  They will 
know.  
 

 D0150, Sent. Tr. 29:15-24. As to its promise to Popp, the court said: 

. . . I do want everyone to move forward.  And I promised that I would 
be bound to what the recommendation was, and I will be.  I will not 
deter[sic] from my promise or what is recommended in here.  50 
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percent is not enough, 70 percent is too much.  So with the discretion 
that I have and the obligation to set that amount at an appropriate 
level, I am hoping that at 60 percent of that time, they will find that 
you are moderate enough that there’s the possibility that parole will 
occur sooner rather than later.   

 
D0150, Sent. Tr. 28:19-29:3. The court did not abuse its discretion when it 

imposed a statutorily-authorized 60% mandatory minimum sentence and 

provided a basis for that sentence.   

The district court’s sentence demonstrates it considered all the 

relevant sentencing considerations, the directive of section 901.11(4), and 

imposed the sentence it deemed appropriate given Popp’s opportunities for 

rehabilitation, the protection of the community, and the negative impact 

Popp’s crimes had on his victims.   

The district court could not impose a ten-year sentence with no 

mandatory minimum as Popp requests.  To do so would constitute an 

illegal sentence.  See Iowa Code §§ 902.12(4); 901.11(4); State v. Chawech, 

15 N.W.3d 78, 85 (Iowa 2024); Iowa R. Crim. P. 2.24(5)(b) (an illegal 

sentence is a sentence that could not have been lawfully imposed for the 

defendant’s conviction or convictions).  Because the district court imposed 

a statutorily-authorized sentence and provided the appropriate reasons for 

the sentence – as it was directed to do under Iowa Code § 901.11(4), the 

sentence must be affirmed.  
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B. Abuse of discretion  

Next, Popp argues the district court abused its discretion when it 

failed to realize that it had the discretion to impose a suspended sentence 

for his first-degree theft conviction.  Although a suspended sentence was an 

option for the theft conviction, the court likely rejected it given the 

mandatory sentence he had to serve for his robbery conviction.  Moreover, 

Popp never asked the court to have the sentence suspended leading to the 

conclusion that he did not want it.   

At sentencing, defense counsel requested: 

Judge Ackley, Andrew and I are before you today requesting that you 
sentence Andrew consistent with the PSI’s recommendation of a 10-
year concurrent sentence, but also that the sentence imposed require 
that he serve the minimum of 50 percent of the 10-year term 
consistent with 901.12(4). . .  

 
D0150, Sent. Tr. 13:12-17.  Defense counsel discussed at length the reasons 

a 50% mandatory minimum would be appropriate in this case but did not 

discuss, much less, ask for a suspended sentence for the first-degree theft 

conviction.  D0150, 13:12-21:19.   

 Popp now contends that, under State v. Moore, 936 N.W.2d 436, 440 

(Iowa 2019) and State v. Ayers, 590 N.W.2d 25, 29 (Iowa 1999), this case 

should be remanded because the district court was unaware that it had 

discretion to suspend his sentence for his theft conviction and impose a 
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concurrent ten-year sentence.  But Moore and Ayers are inapplicable.  In 

both Moore and Ayers, the respective district courts stated on the record 

that they did not believe they had the discretion to impose a certain 

sentence.  Moore, 936 N.W.2d at 439-440 (court agreed with defense 

counsel that it did not have “too much wiggle room” when it imposed the 

defendant’s sentence); Ayers, 590 N.W.2d at 29, 33 (the record in that case 

showed the sentencing court incorrectly believed it had no discretion as to 

the mandatory minimum sentence requirement).   

 That affirmative misapprehension is not present here.  The district 

court never indicated that it was unable to impose the suspended sentence.  

The court did not impose a suspended sentence because Popp did not 

request it.  Indeed, the terms of the plea agreement were that the parties 

would “argue for any legal sentence.”   D0157, Plea Tr. 4:4-19.  Popp could 

have argued for that sentence to be imposed but did not.  D0150, Sent. Tr. 

13:12-21:19. It would have been odd given his request for concurrent 

sentences, one of which had a mandatory minimum and, compounding the 

peculiarity, a suspended sentence which would have subjected Popp to pay 

a probation fee when he was going to prison for the robbery conviction.  

Iowa Code § 905.14 (a person placed on probation shall be required to pay 

an enrollment fee of $300).  Additionally, the fact that the court did not 
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mention the suspended sentence for the theft conviction does not equate 

with an abuse of discretion as Popp suggests.  The district court is not 

required to state its reasons on the record for rejecting a particular 

sentence.  State v. Russian, 441 N.W.2d 374, 375 (Iowa 1989).  Because 

Popp cannot affirmatively establish an abuse of the court’s discretion, his 

claim must be rejected.  Damme, 944 N.W.2d at 106.    

C. Suspended fines 

Finally, Popp argues that the district court imposed an illegal 

sentence when it sentenced him to prison for his robbery and theft 

convictions but suspended the fines on both offenses.  He contends there is 

no statutory authority to suspend a fine when the court sentences a 

defendant to incarceration.  Def. Brief at 17-19.  His interpretation of the 

statute is incorrect. 

Popp relies entirely on a a dissent from an unreported decision of the 

Iowa Court of Appeals, State v. Laue, No. 23-0208, 2023 WL8448475, at 

*2-3 (Iowa Ct. App. Dec. 6, 2023), to support his claim.  This is not 

controlling authority. Iowa R. App. P. 6.904(2)(c) (unpublished opinions 

shall not constitute controlling authority).  The Laue dissent raised the 

propriety of suspending a fine but also imposing a sentence of 

incarceration.  The dissent acknowledges “the district court had the 
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authority to suspend any part of Laue’s sentence, including the fine.”  Id. at 

*3.  But the dissent notes that:  

By suspending a portion of the sentence without putting Laue on 
probation, there is no future event that could trigger Laue’s obligation 
to pay the suspended fine. Because there is no circumstance under 
which Laue could become obligated to pay the fine, the fine is 
suspended in name only. (Citation omitted).  
 

Id.  The dissent continues that “in reality, the fine was waived – an outcome 

not permitted by our sentencing statutes.”  Id.  What the practical effect 

may be does not overcome the court’s sentencing order.  The court imposed 

a fine as a part of the defendant’s sentence.  Iowa Code § 901.5(3); D0130, 

Judg. and Sent. at 1 (1/15/25).  After imposing the fine, the court also 

suspended the fine which it may do under Iowa Code § 901.5(3).  D0130, 

Judg. and Sent. at 1 (1/15/25). 

 The Laue dissent also acknowledges that this is a “widespread and 

common practice” for district courts and notes the practical sense behind 

suspending the fine for an incarcerated defendant.  Id.  But the dissent 

deems the sentence and the practice illegal.  Id. at *4.  The plain language of 

the statute dictates that the “common practice” is a correct application of 

the law.   

Recently, in State v. Duffield, 16 N.W.3d 298, 301 (Iowa 2025), the 

Iowa Supreme Court cited to the Laue dissent, but did not adopt it.  In 
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Duffield, the defendant challenged the imposition of consecutive sentences.  

He alleged that the district court failed to state reasons for imposing 

consecutive sentences of confinement.  Id.  The defendant requested the 

case be remanded for resentencing before a different judge.  Id. at 304. 

In discussing the various sentencing options before the district court, 

the supreme court noted: 

Because this offense was an aggravated misdemeanor, the district 
court had the discretion to set the length of the sentence, not to 
exceed two years. Iowa Code § 903.1(2). The district court had the 
discretion to suspend the sentence. Id. § 907.3(3). The district court 
had the discretion to determine the amount of the fine. Id. § 903.1(2). 
The district court had the discretion to suspend the fine. Id. § 
907.3(3).  But see State v. Laue, No. 23-0208, 2023 WL 8448475, at 
*2–4 (Iowa Ct. App. Dec. 6, 2023) (Ahlers, J., concurring in part and  
dissenting in part).  
 

The Duffield court did not accept the Laue dissent but simply 

acknowledged its existence.  In the two years since Laue, no court has ever 

accepted the dissent as correct, nor should it.  State v. Cullum, No. 23-0911, 

2025 WL 2057904 at 4 (Iowa Ct. App. July 23, 2025) (commenting that the 

supreme court in Duffield “flagged the partial dissent in State v. Laue” but 

did not affirm it and found the silence in not affirming the dissent 

“significant”).   

In matters of statutory interpretation, “[w]e do not inquire what the 

legislature meant; we ask only what the statute means.”  Oliver Wendell 
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Holmes, The Theory of Legal Interpretation, 12 Harv. L. Rev. 417, 419 

(1899).  This is necessarily a textual inquiry as only the text of a piece of 

legislation is enacted into law. Any interpretive inquiry thus begins with the 

language of the statute at issue.  State v. Doe, 903 N.W.2d 347, 350 (Iowa 

2017).  Using traditional interpretive tools, a court determines the ordinary 

and fair meaning of the statutory language at issue.  See State v. Davis, 922 

N.W.2d 326, 330 (Iowa 2019) (“We give words their ordinary meaning 

absent legislative definition.”); In re Marshall, 805 N.W.2d 145, 158 (Iowa 

2011) (“We should give the language of the statute its fair meaning, but 

should not extend its reach beyond its express terms.”); Antonin Scalia & 

Bryan A. Garner, Reading Law: The Interpretation of Legal Texts 33 

(2012) [hereinafter Scalia & Garner, Reading Law] (defining “fair reading 

method” as “determining the application of a governing text to given facts 

on the basis of how a reasonable reader, fully competent in the language, 

would have understood the text at the time it was issued”).  In determining 

the ordinary and fair meaning of the statutory language at issue, the court 

takes into consideration the language’s relationship to other provisions of 

the same statute and other provisions of related statutes.  See Iowa Code § 

4.1(38) (“Words and phrases shall be construed according to the context 

and the approved usage of the language . . . .”); Doe, 903 N.W.2d at 351 
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(stating we consider the “relevant language, read in the context of the entire 

statute”).  If the “text of a statute is plain and its meaning clear, we will not 

search for a meaning beyond the express terms of the statute or resort to 

rules of construction.”  In re Estate of Voss, 553 N.W.2d 878, 880 (Iowa 

1996); see State v. Richardson, 890 N.W.2d 609, 616 (Iowa 2017) (“If the 

language is unambiguous, our inquiry stops there.”).  If the language of the 

statute is ambiguous or vague, we “may resort to other tools of statutory 

interpretation.”  Doe, 903 N.W.2d at 351.  

Iowa Code section 907.3(3) employs a typical series qualifier.  It 

reads:   

By record entry at the time of or after sentencing, the court may 
suspend the sentence and place the defendant on probation upon 
such terms and conditions as it may require . . .  

  

Iowa Code § 907.3(3).  The language of the statute does not mandate that if 

the district court suspends a fine it must also place a defendant on 

probation.  The legislature’s use of the word “shall” in a statute “imposes a 

duty” that is mandatory, while its use of “may” only “confers a power” that 

is discretionary.  Iowa Code § 4.1(30)(a), (c); State v. Iowa Dist. Ct. 

Woodbury Cty., 989 N.W.2d 652, 656 (Iowa 2023).  Under the statute the 

court “may suspend the sentence and place the defendant on probation.”  

Iowa Code § 907.3(3) (emphasis added).  The statute confers a power to the 
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district court -- a sentencing option -- that is discretionary not mandatory.  

The statute does not require that when the court suspends the fine, the 

court must also impose a sentence of probation.  To interpret the statute in 

any other way contradicts the “series qualifier canon.”  Scalia and Garner, 

Reading Law 147 (in the absence of some other indication, the modifier 

reaches the entire enumeration).  That is, the statute means that the court  

“may suspend the fine” and it “may impose a sentence of probation.”  The 

Duffield court recognized this and implicitly rejected the Laue dissent.  The 

district court imposed a legal sentence.  Popp’s challenges must be rejected.  

CONCLUSION 

 The defendant’s sentences must be affirmed.   

 

 

REQUEST FOR NONORAL SUBMISSION 

This case involves routine challenges to the court’s sentencing 

discretion.  Oral argument is not necessary to resolve the issues.  In the 

event argument is scheduled, the State requests to be heard.   
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